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PREFACE TO •THE TENTH EDITION. 


In tho preparation of this edition, the editor has attempted 
to state the law as modified or supplemented by the decisions 
extending over a period of seven years. Tho most important 
of these are those relating to the Hindu Law of Inheritance 
(Amendrtient) Act, 1029, and the Hindu Women’s Right to 
Property Act, 1938. 

Under the former ^.ct the question whether a half-sister 
was included in the term sister ” was at first tho subject of 
conflicting decisions until Full Bench decisions settled the 
.conflict in the particular High Courts. However, the Privy 
Council finally settled the matter in P. M. Karuppayammal v. 
llleenammyl (1943) Mad. 235, holding that tho half-sister is 
also an heir under the Act but is 'postponed to a full-sister. 
In’tjiother case the Judicial Committee (A/7. Sahodra v. Ram 
Jiabu (1942) 99 I.A. 145) held that the Act applied even to 

Provinces where*the sister and others were not formerlv heirs. 

* * * 


The Hindu Women s Right "to Property Act. 1938. has 
been Held by the Federal Court to be ultra rires as to agricultural 
property. There are. other important decisions on the Act 
thong! some of them require further consideration. 


The law relating to Bandlui Succession continues to give 
rise to conflicting derisions. The Bombay High Court*agrees 
with* the Allahabad High Court and differ* from the Madras. 
High Court in the interpretation of Ramc/uindra v. Vina yak. 
The Madras High Court in a Full Bench decision affirmed its 
former decision that the Bandhuship is not confined to four 
families and to four kinds of descendants as held by the 
•Allahabad High Court. 

The law rehn ing to accumulations by u widow has received 
further development bv recent decisions of the* Privy Council 
anfl it vus found necessarv to effect alterations in the text. 


The decision in liar Xaraini Kumcar v. Sajjan Pal Sintjh 
*(1940) All. 719, is important. It applies an earlier decision 
of the Board, Amrit N a ray ay a Sinyh v. Gaya Sinyh (1918) 45 
Cal. 590, which by inadvertence was omitted in the former 
editions of this work. 



VI 


The law relating to adoption followed by divesting of 
property lias given us another important derision of the Judicial 
Committee Atlanta Bhik kappa v. >S hanker Ramacliatulra 
(1943) 70 [.A. 232 and several decisions in Bombay and 
Nagpur. 


The rights of illegitimate sons of a junior member to 
maintenance out of an impartible estate is the subject of a 
decision by the Privy Council in Raja Yrhujoti Kumar Krishna 
Bahadur v. Rajcndra Ran (1942) Mad.*419. • ^ 

The provisions of the Hindu Married Women's Right to 
Maintenance Act. 1940. have been incorporated in the text. .• 

i 

The delay in bringing out this edition for whi^h there is 
urgent need i*i partly due-to war conditions and l have been 
asked to express regret that it lias become necessary to wfiso 
the price of the book owing to the high cost of production. 


The*editor desires to record his grateful appreciation of the 
assistance rendered to him bV Mr. Yepa P* Sarathi. Advocate, 
Madras High Court, and Mr. J. C. Bind.*Advocate. Bohlbay 
J ligli ('unit. 


V. R. 


Jane 1949 . 
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PRINCIPLES OF HINDU LAW. 


• CHAPTER I. 

OPERATION OF THE HINDU LAW. 


1. Castes.— ( 1 ) The Hindus are divided into four S. 1 
castes (a), namely— 

(1) the Brahmans, or'priestly caste; 

(2) the Kshatriyas, or warrior caste; 

(3) the Vaisyasf or agricultural ca§te; and 

(4) the ^Sudras. , 

Each of these castes is divided into a number of sub-castes. 


[2) o The members of the first three castes are called 
twi<?e-born or regenerate. The second birth or regeneration 
consists in the study of the Vedas or sacred literature and 
in the performance oi m samsJcaras or sacraments. All these 
are denied to Sudras except the samskara of marriage (b). 


The above classification is very important. In cases of adoption tho adopted son 
must belong to the same caste as the adoptive father. In cases of marriage, according 
to one view, the parties to the marriage must both belong to the same caste. As regards 
Sudras it may be observed that there are several rules of Hindu law whiyh do not apply 
to them, especially those rules which are closely connected with rites and ceremorJies, 
such as the performance of Haifa hmnam (oblation to lire) in the adoption ceremony. 

Kayasthas .—It has been held by the High Court of Calcutta that Kayasthas as a 
general rule are Sudras (c). On the other hand, it has been held by the High Courts ot 
Allahabad ( d) and Patna (<?), that they are not Sudras, but belong to one of the three 
regenerate classes, probably Kshatiiyas. 

Marathas .—There are three classes of Marathas in the Bombay Presidency, namely, 
(1) the five families, (2) tho ninety-six families, and (3) the rest. Of these the first two 
classes arc Kshatriyas, and tho last Sudras (/). 

Vaidyas .—The Vaidyas of Bengal are Sudras (g). The Tanjore branch of the Mora- 
thas descended from Shivaji belongs to the Sudra and not to the Kshatriya caste (A). 
The Madura Kamayana Ch^vadi Thousand Yadavas residing chiefly in Madura and 
adjoining villages are Sudras (t). « 


(а) ChuotuAja v. Sahub (1857) 7 M. T. A. 18, 4 

W. It. 132. 

(б) See Banerjeo on Marriage aud Stridlmua, 

5th ed., pp. 31, 37. 

(c) itaj Coomur Lall v. Rissesur Dyall (1884) 10 
Cal. 088; A»Ua Mohan v. Nirode Mohan 
(1910) 20 C. W. N. 901, 35 I. C. 127, (’17) 
A. 0. 202, on appeal (1920) 47 I. A. 140, 
145, 24 C. W. N. 794, 798, (’20) A.P.C. 129 ; 
Bhola Nath v. Emveror (1924) 51 Cal. 488, 
811. C. 709, ('24) A. C. 015; Rajnandin v. 
Asuiini Kumar (’41) 1 Cal. 437, (’41) A. C. 
20 . 


(rf) Tulsi llam v. liihari Lai (1800) 12 All. 328, 
334. 

(e) Ishwari Prashad v. Ihii Hari Prashad (1!)27) 
0 Pat. 500. 100 1. C? 020, (’27) A. 1*. 143. 

(/) Subrao v. Radha (1928) 52 Bom, 497, 113 
I. C. 497, (’28) A. B. 295. 

{g) (’41) 1 Cal. 437 noted under n. (c) supra. 

(h) Maharaja of Kolhapur v. Sundaram (1926) 

48 Mad. 1, 93 I. 0. 705, (’26) A.M. 497 

(i) Mookka Konev. Ammakutti Ammal (1928) 

51 Mad. 1 (F.B.) (’28) A.M. 299. 
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HINDU LAW. 


St. 2. Application of Hindu Law.—The power of the Courts 

2-4 0 f British India to apply the Hindu law to Hindus is 
derived from and regulated by statutes of Parliament and 
by imperial and provincial legislation [sec. 5]. 

3. Extent of application of Hindu Law.— (1) The Hindu law 
as administered by the Courts of British India is applied to 
Hindus in some matters only. 

(2) Throughout British India questions regarding suc¬ 
cession, inheritance, marriage, and religious usages and 
institutions, are decided according to Hindu law, except in 
so far as such law has been altered by legislative enactment. 

(3) Besides the matters above referred to, there are 
certain additional matters in which the Hindu law is applied to 
Hindus, in some cases by virtue of express legislation, and in 
others on the principle of justice, equity and good conscience. 
These matters are adoption, guardianship, family relations, 
wills, gifts and partitions. As to these matters also the Hmdu 
law is to be applied subject to such alterations as have been 
made by legislative enactment. 

See the note to the texts at the beginning of Chapter II. 

4. Acts modifying Hindu Law.—The Hindu law has 
been modified and supplemented in certain respects by the 
following Acts:— 

(i) The Caste Disabilities Removal Act, 1850.—According to 
the Hindu law and usage, if a Hindu renounces his 
religion, or is excluded from the communion of that 
religion, or is deprived of caste, such renunciation, 
exclusion or deprivation entails a forfeiture of his 
rights and property, and deprives him of his right of 
inheritance. The effect of the above-mentioned Act 
was that these consequences ceased to be enforced as 
law. in the Courts of British India (j). The Act is also 
known as the Freedom of Religion Act. 

(ii) The Hindu Widows' Remarriage Act, 1856.—This Act 
legalizes the remarriage of Hindu widows in certain 
cases. 


(j) Kh-.nni Lai v. Oobind Kritkna (1911) SS AU. 
358, S3 I. A. 87, 10 I. C. 477. See alio 


Chidambaram t. Ma Kyein Mi (1928) 8 
Kang. 243, 111 l.C. 2. (’28) A. B. 179. 
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(Hi) The Indian Succession Ad, 1925, ss. 57 ,214, and Schedule 
III to the Ad. —These sections are dealt with in the 
chapter on Wills. 

(it;) The Native Converts ’ Marriage Dissolution Ad, 18136.— 
This Act enables a Hindu convert to Christianity 
to obtain'a dissolution of marriage under certain 
circumstances. 

(iva) The Special Marriage Ad of 1872 (after amendment 
of 1923). 

(v) The Transfer of Property Ad TV, 1882, as amended by 

Ad XX of 1929.—This Act supersedes the whole of 
the Hindu law qs to transfer of property, excepting 
certain matters referred to in sec. 129 of the Act. 

(vi) The Indian Majority Ad, 1875.—This Act, which fixes 

the age of majority on completion of the eighteenth 
year, applies to'Hindus, except in matters of marriage, 
divorce and adoption. 

(vii) TJ}e Guardians and Wards Act, 1890.—This Act applies 
b to Hindus in cases where a guardian has to be, or has 

been, appointed by the Court. • 

(viii) The ffindu Inheritance (Removal of Disabilities) Ad, 1928.— 
This Act limits the disabilities which excluded a Hindu 
from inheritance and from a share on partition. 

(ix) The Hindu Law of Inheritance {Amendment) Act, 

1929.—This Act admits the son’s daughter, the 
daughter’s daughter, the sister, and the sister’s son, 
as heirs next after the father’s father and before the 
father’s brother. 

(x) The Transfer of Property (Amendment) Supplementary 

Ad XXI of 1929.—This Act amends the Madras Acts 
of 1914 and 1921, and the Hindu Disposition of Pro- 
. perty Act, 1916, which relate to transfers and bequests 
in favour of unborn persons. 

(xi) The Hindu Gains of Learning Ad, 1930.—This Act 

makes all acquisitions by means of learning the 
Separate property of the acquirer. 

(xii) The Hindu Women's Rights to Property Ad XVIII 
* of 1937.—This Act, which came into force on the 

14th April 1937, gives new rights of inheritance to 
widows, and strikes at the root of a Mitakshara 
coparcenary. 
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The following Acts may also be noticed hero :— 

The Indian Contract Act, 1872. —The Hindu law of contracts Kas been superseded by 
the Indian Contract Act, 1872 (k). But the rule of damdupat, by which interest exceeding 
the amount of principal cannot be recovered at any one time, haB not been abolished by 
the Indian Contract Act or any other Act. That Rule is applied in the Bombay Presi¬ 
dency but not in the Madras Presidency. In the Bengal Presidency, it applies only to 
the Presidency town of Calcutta. See Chapter XXVIII, “ The Law of Damdupat.” 

The Indian Evidence Act, 1872. —This Act supersedes the rules of the Hindu law 
of evidence. 

The Indian Penal Code .—This Act supersedes the whole of the Hindu Criminal Law. 


5. Enactments referred to in section 2.—The following 
is a statement in a tabular form of the enactments referred 
to in section 2 above, the Courts to which they apply, and 
the extent to which the Hindu law is to be administered by 
those Courts :— k 


( 


1 . 


O 

dm • 


3. 


4. 


6 . 


7. 


8 . 


Courts. 


High Courts of Cal¬ 
cutta, Madras and 
* Bombay in the 
exercise of their 
original civil juris¬ 
diction. 

Presidency Small 
Cause Courts. 


Enactments. 


The Government of 
India Act, s. 112 [5 and 
6, Geo. 6, c. 61]. Sec 
sec. 223 of the Govern¬ 
ment of India Act, 
1935 [26 Geo. v.e. 2]. I 
The Presidency Small 
Cause Courts Act, 
1882, s. 16. 


Bengal, United Pro¬ 
vinces and A'tsam 
Provincial Civil 
Courts. 

Bombay Provincial 
Civil Courts. 

Madras Provincial 
Civil Courts. 


The Bengal, Agra and 
Assam Civil Courts 
Act, 1887, s. 37. 

Bombay Regulation IV 
of 1827, s. 26. 

The Madras Civil Courts 
Act, 1873, s. 16. 


Civil Courts in thelThc Punjab Laws Act, 
Punjab. j 1872, s. 5. 


Civil Courts in Dudh. The Oudh Laws Aet, 

1878, s. 3. 

Civil Courts in Aj- The Ajmero Courts Rcgu- 
merc & Merwara. , lation, 1877, s. 4. 


Extent. 


“ Matters of inheritance and suc¬ 
cession to lands, rents and f^iods, 
^and matters of contract and deal¬ 
ing between party and party.” 


[The law to be administered by the 
Presidency Small Cause Court in 
each Presidency is the same as 
that administered by the High 
Court of that Presidency in the 
exercise of its ordinary original 
civil jurisdiction.] 

“ Succession, inheritance, marriage, 
caste, or any religious usage or 
institution.” 

[This Regulation does not specify 
any particular extent.] 

“ Succession, inheritance, marriage, 
caste, or any religious usage or 
institution.” 

“ Succession, special property of 
females, betrothal, marriage, 

divorce, dower, adoption, guar¬ 
dianship, minority, bastardy, 

family relations, wiP*, legacies, 
gifys, partitions, or any religious 
usage or institution.” 

Do. do. do.. 

Do. do. do. 


I 


Ik) Madhub (’hander v. llaj Coomar (1875) 14 lleiu. L. J(. 70. 
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• 

Courts. 

Enactments. 

Extent. 

9. Civil Courts in Cen¬ 
tral Provinces. 

The Central Provinces 
Laws Act, 1875, s. 5. 

• 

[As in the Punjab Laws Act, except 
that “ divorce ” is not included.] 

• 

10. Civil Courts in 
Burma. 

The Burma Laws Act, 
1898, s. 13. 

i 

“ Succession, inheritance, marriage, 
or any religious usage or insti¬ 
tution.*’ 


Though there is no specific reference to marriage or to religious institutions in 
enactment No. 1, the High Courts have dealt with questions relating to marriago and 
religious institutions according to Hindu law ({). 

A Civil Court has no jurisdiction to try caste questions, unless the suit is in respect 
of a right to property or to an office. See the Code of Civil Procedure, 1908, s. 9, and 
Bomtmy Regulation II of 1827, s. 21. 

The only enactment which mentions the Hindu law of contracts is enactment No. 1 
which relates to Sigh Courts. See notes to seo. 4, “ # The Indian Contract Act, 1872.” 


6. Persons governed by Hindu Law.—The Hindu law 
applies— 

9 

w (t) not only to Hindus by birth, but also to Hindus by 
religion, i.e., converts to Hinduism (m). 

• • 

Tn a ease before the Privy Council, a Hindu of the Ivshatriya caste had an illegitimate 
son J.B. by a Mahomcdan woman. J.B. was brought up as a Hindu, and he was through¬ 
out his life a follower of the popular idolatrous form of Hinduism. J.B. married a Hindu 
woman of the Kshatriya caste, and he had a sou B.G. by her. One of the points raised 
in the case was that B.G. could not bo considered a Hindu, as his father J.B. was a Hindu 
by religion only, and not by birth. Their Lordships, after noticing the argujnents 
advanced ojj the point, said that in the view which they took of tlio case it was unnecessary 
to express any opinion on that point (»). 

• 

In a later ease before the Privy Council, Lord Shaw, in delivering the judgment of 
the Board, said in effect that the expression “ Hindu ” in the Indian Succession Act 
included a convert to Hinduism (o). 


Seo sec. 7(4). 

» 

(ii) to illegitimate children where both parents are 
Hindus (p ); 


({) In re Kahandus Narandaa (1881) 5 13om. 
15* 167-170. 

( m ) Abraham v, Abraham (180°) 9 M. I. A. 199, 
218; Juioala v. Dtuiram (186(1) 10 JM.I.A. 
511, 537; Banree v. Par.otli (1895) 19 
Bom. 783, 788; In re Joseph Vadiar of 
Nazareth (1872) 7 Mini. H.C. 121, 

Morarji v. Administrator-General (1929) 
52 Mad. 160, 1 LI I. C. 364, C28) A. M. 
1279 ; Shedeo Jfarain v. ICmum Kitmari 
(1922) 50 I. A. 58. 2 Pat. 230, 71 I. C. 
709, ('23) A. PC. 21; I’alaniappa Chetty 
v. Alw/an Chetty (1921) 48 I. A. 539, 
44 Mad. 740, 84 T. C 43!). (’22) A. PC. 


228 . Ganeih Mahto v. Slab Charan 
• Mahto (1932) 11 Patna 139, 133 I. V. 165. 

(’31) A. I\ 305 follow'!!" (1028) 51 Mad. 
1 (l<\ II.), 108 I. C. 760. ('28) A. M. 299. 

(n) Bhaiya Slier Bahadur v. Ganya Baht It (1913) 

36 All. 101, 115*16, 41 I. A. 1, 14, 22 
1. C. 293. 

(o) Kama wall v. Du/bijai (1921) 43 All. 525, 

033, 48 r. A. 381, 385, 64 I. 0. 559, (’22) 
A. PC. 14. 

(p) Sets Ham Kumari, in the matter of (1891) 13 

Cal. 264; DaUatraya Tati/a v. Mat ha 
Bala (1934) 58 Bom. 119, 149 J. C. 821, 
C34) A. B. 30. 
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(Hi) to illegitimate children where the father ; is a Christian 
and the mother a Hindu, and the children are brought 
Up as Hindus. But the Hindu law of coparcenary, 
which contemplates the father as the head of the 
family and the sons as coparceners by birth with 
rights of survivorship, cannot from the very nature 
of the case apply to such children (q ); 

(iv) to Jains (r), Sikhs (s), and Nambudri Brahmans (t) 
except so far as such law is varied by custom and to 
Lingayats who are considered Sudras ( u); 

i 

(v) to a Hindu by birth who, having renounced Hinduism, 
has reverted to it after performing the religjous 
rites of expiation and repentance £j). Or even without 
a formal ritual of reconversion when he wss recognised 
as a Hindu by his community (w ); 

i 

(vi) to sons of Hindu dancing girls of the Naik caste 
converted to Mahomedanism, where Jhe sons are' taken 
into the family of the Hindu grand-parents and a*re 
brought up as Hindus ( x); r 

(vii) to Brahmos (y) and to Arya Samajists ( 2 ); 

(viii) to Hindus who made a declaration that they were not 
Hindus for the purpose of the Special Marriage Act, 
1872 (a). 


Explanation .—A person who is born a Hindu and has 
not renounced the Hindu religion, does not cease to be a 
Hindu merely because he departs from the standard of 


(a) Myna Boyee v. Ootaraml 1801) 8 M. I. A. 400. 
(r) Sheo Singh v. Dakho (1878) 1 All. 088, 5 I. A. 
87 (adoption); Chotay Lull v. Chunno Loll 
(1878) 4 Cal. 744, 0 f.A. IB (Inheritance); 
Sheokuarbai v. Jeorai (1020) 25 C. W. N. 
273, 275, 011.C. 481 [1\ C.l; Rupchand v. 
Jamba Pm id (1910) 371.A. 93,0 T.C. 272 
(adoption); Bhagwandat v. llaitml (1873) 
10 Bom. H. fl. 241, p. 247 (adoption) ; 
Thackmey v. Uurbhun (1884) 8 Bom. 
432, p. 45C (Jain temple); Panhoitam 
V. Vmiehand (1921) 46 Bom. 764, 757, 
61 I.C. 492, ('21) A. B. 147 [adoptlonl-, 
Gettappa v. Eramma (1927) 50 Mad. 228, 
99 I.C. 603, ('27) A. M. 228 [adoptlonl ; 
Bhikabai v. Manilal (1930) 64 Bom. 780, 
1281.0.028, ('81)) A. B. 517 [alienation by 
Jain widow]; Jaiwanti v. Anandi Deri 
(1638) 69 AU. 190, 173 I.C. 350, (’38) 
A.A. 62; Suganehand v. Mangihai (’42) 
Bom. 407, 44 Bom. L. B. 368, 20 I.C. 
759, (’42) A. B. 186. 

(r) Rani Bnagwan Boer v. Bote (1003) 31 Cal. 11, 
301.A. 249; Indie Singh v. Saahan Singh 
(1944) 1 Cal. 233 


(t) Vi*hnu v. Akkamma (1911) 34 Mad. 400, O 

I. C. 683; Narayan Iyer v. Moorthi 
Kenden (1038) Mad. 807, (*38) A.M. 643. 

(u) Trikangauda v. Shivappa (1943) Bom. *-706, 

45 Bom. L. It. 092, (’44) A.B. 40. 

(e) Kutum v. Salya (1003) 30 Cal. 909. 

(w) Durga Panttada Rao v. Sudartanatwami 

('40) A.M. 513. 

(x) Bam Pergath v. Munammat Bahan Bib* 

(1024) 3 Pat. 152, 73 I.C. 749, ('24) A. P. 
420. " 

(u) In the goods of Qmnendranath Roy 49.Cal. 
1009. 

(t) Mil. Suraj v. Attar (1922) 1 Pat. 700, 713- 
714, 67 I. C. 560, (’22) A.P. 378. 

(a) Vidyagevri v. Naranda* (’28) A.B. 71; 
Punyabratadae v. Jionmohan Ray (’34) 
A.P. 427; Thuknibai ▼. AOuvar (1935) 
68 Mad. 1004, (’35) A. M. 053. 
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orthodoxy in matters of diet and ceremonial observances ( b ). The 
acceptance of the “ Granth Sahib ” by the Udassis (a Schis¬ 
matic sect of Sikhs who remained within the fold of Hinduism) 
is no way inconsistent with their continuing Hindus (c). A 
Hindu does not by becoming a Jati Vaishnava (a sect in Bengal 
not recognising the caste system) cease to be a Hindu (d). 

7. Persons to whom Hindu Law does not apply.—The 
Hindu law does not apply— 

(1) to the illegitimate children of a Hindu father by a 
Christian mother who are brought up as Christians (e), or to 
illegitimate children of a Hindu father by a Mahomedan 
mother (/); 

These are not Hindus either by birth or by religion.* 

In s. 6, els. (it) and (Hi), the mother is a Hindu, but not so here. 

(2) to the Hindu converts to Christianity. Succession to 
the estate of a Hindu convert to Christianity who dies a Christian 
and intestate is governed by the Indian Succession Act, 1865, 
now Indian Succession Act, 1925. A person ceasing to* be a 
Hindu in religion cannot since the passing of the Act of 1865 
elect to continue to be bound by the Hindu law in the matter 
of succession (y); 


Native Christians .—In cases before the Indian Succession Act, 1865, it was held 
by the Judicial Committee of the Privy Council that a Hindu convert to Christianity 
may, if he thinks fit, continue to be bound by Hindu law, although he'has renounced the 
Hindu religion (h), but these decisions are no longer good law. See the Indian 
Succession Act, 1025, s. 58. 


It is not settled whether the Hindu rule of survivorship is applicable to the families 
of Native Christians who continue to be joint even after conversion. According to the 
Madras High Court, it is not applicable to such families (i ); according to the Bombay 
High Court, it is (j). Two Hindu brothers A and B, constituting a joint Hindu family, 
beevome converts to Christianity and continue to be joint after their conversion. B 
dies leaving a widow. According to the Madras High Court, B 's one-half share in tbe 
property should go to his heirs under the Indian Succession Act, 1925. According to 


(6) llani Bhagwan Koer v. Bose (1003) 31 Cal. 11, 
301. A. 249 ; Ma YaU v. Maung Chit (1921) 
4% Cal. 310, 321, 48 l.A. 553, 582, 66 I.C. 
609, (’22) A. PC. 197 - Ituari Prashad 
v. Rai Han Prasad (1927) 6 Pat. 506, 
106 I.C. 620, (’27) A.P. 145 (Kayae- 
ttaa* of Bihar). 

(c) Mahant Basant v. Hem Singh (1926) 7 Lali. 

275, 94 I. C. 695, (’20) A. L. 100. 

(d) Nalinaktha v. Rajani (1931) 58 Cal. 1392, 

134 I.C. 1272, (’81) A.C. 741. 

(c) Lingappa v. JSrudatan (1904) 27 Mad. 13 
(maintenance). 

(/) Charanjit Singh v. Amir Ati Khan (1921 


2 Lata. 243, 248, 64 I.C. 892, (’21) A.L. 

121 . 

( g) Kamamti v. Digbijai Singh (1921) 43 All. 
525, 48 l.A. 381, 64 I.C. 559, (’22) A. PC. 
14; Dagree v. Pacatti (1895) 19 Bom. 783. 
(A) Abraham v. Abraham (1863) 9 M.I.A. 199, 
241; Sri Qajapdlhi v. Oajapathi (1870) 14 
W. It. (P. C.) 33. 

(i) TeUis v. Saldanha (1887) 10 Mad. 69. See 
also Jogi Reddi v. Chmnabi Reddi (1929) 
56 l.A. 6, 9-11, 52 Mad. 83, 87-90, 114 
I.C. 5, (’29) A. PC. 13. 

(J) Francis ahosal v. Oabri Choral (1907) 31 
Bom. 25. See Kulada v. Haripada 
(1918) 40 Cal. 407, 417-418, 17 I.C. 267. 


Ss. 

6,7 
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the Bombay High Court, B’b one-half share should go to A by surviveeahip. The decision 
of the latter Court proceeds on the ground that the Indian Succession Act, 1025, deals 
with inheritance and does not affect rights of coparcenership an between those to whom 
it applies^ 

(3) to descendants of Hindus who ha^c formed them¬ 
selves into a distinct community or sect with a peculiar religion 
and usages so different from the principles of the shastras 
that the community cannot but be regarded as being outside 
Hinduism in the proper meaning of the word. The Kalais of 
Burma constitute such a community. They are not Hindus 
within the meaning either of sec. 331 of the Indian Succession 
Act, 1865 [now the Indian Succession *Act, 1925, s. 58], or of 
sec. 13 of the Burma Laws Act, 1898 (k) ; 

V, 

“ It is obvious that few imlucnccs can be more potent in producing new communities 
of this separate kind than the combined operation of migration, intermarriage and now 
occupations ” ( l). . 

(4) to converts from the Hindu to the Mahomedan faith* 

c «" 

The succession to the estate of a convert from the Hindu to the Mahomedan faith 
is governed by the Mahomedan, and not by the Hindu law. Khojas and Cutchi 
Mcmons, who arc converts from Hinduism to Mahomedanism, and who, in accordance 
with their customs havo hitherto been governed by th6 Hindu law of inheritance and 
succession will hereafter bo governed by the Muslim personal law except where the 
questions relate to agricultural lands (vide Act XXVL of 1037 and Mulla’s Mahomedan 
Law, 11th edition, p. 3). 

The Hindu law of succession does not apply to the property of any person professing 
tho Hindu, Sikh, or Jain, roligion who marries under the Special Marriage Act III of 1872 
or tho property of tho issue of such marriago. These are governed by sows. 32 to 48 
of the Indian Succession Act. 

(*) Ma Viiil v. Maunq Chit (1021) 40 Cal. 310, (I) Ma Yuit v. Mnunq Chit (1021) 49 Cal. 310, 

48 I. A. 553, 00 I. 0. 000, (■ 22) A. PC. 322, 48 f.A. 553, 503, 00 I.C. 000, C22) 

107. A. PC. 107. 
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CHAPTER II. 

SOURCES OF HINDU LAW. 

Texts .—1. “ The Veda, the Smriti, the approved usage, and what is agreeable 

to ono’s soul [or good conscience] the wise have declared to be the quadruple direct 
evidence of Dharma [law].”— Mann, ii, 12. 

2. “ The Sruti, the Smriti, the approved usage, what is agreeable to one's soul 
[or good conscience] and desire sprung from due deliberation, aro ordained tho foundation 
of Dhanm [law].”— Yajnavalkya, i, 7. 

3. “ Whatever customs, practices and family usages prevail in a country shall 

be preserved intact, when it comes under subjection by (conquest).”— Yajnavalkya, 
i, 343. • 

4. “ If any usage required By utility is established in a locality [which is contrary 
to the written text of law] it should bo practised therein only, but not in any other 
district. Whatever customa^ law is prevalent in a district, in a city, in a town or in 
a village, or among the learned, the said law [though contrary to the Smritis] must not 
be disturbed.”— Devala, cited in tho Parasara Madhautt. 

Note .—In texts (1) and (2), we find indications of the principle of 'justice, equity 
and good conscience. As to texts (3) and (4), it will bo seen that tho Courts havo not 
disregarded customs prevdjjing in the different parts of British India, except, of course 
immoral customs. 

8. Sources of HinSu Law. The three main sources of S. 8 
Hindu dharma or laW* are (1) the Sruti, (2) the Smriti, and 
(3) Custom. 

(1) “Sruti” means, literally, that which was heard. 

The Srutis are believed to contain the very words of the deity, 
and they include the four Vedas, but they contain very little 
of law. * 

• 

(2) “ Smriti ” means, literally, that which was remem¬ 
bered. It is the recollection handed down by the Rishis, or 
sages of antiquity, of the precepts of God. The Smritis con¬ 
stitute the principal source of law. The term Dharma Shastra , 
literally, teacher of law , comprehends both Srutis and Smritis, 
but it is often used to designate the Smritis alqne. 

The three principal Smritis are— 

( i) The Code or Institutes of Manu, compiled some 

• time between 200 B.C. and 200 A.D." 

(ii) The Code or Institutes of Yajnavalkya, written 

about the 4th century, A.D. The Mitakshara is 
the leading commentary upon this Code. 
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(in) The Code or Institutes of Narada, written in the 
5th or 6th century, A.D. 

(3) Customs are supposed by some writers to be based 
on lost or forgotten Sruti, and by others, on dost or forgotten 
Smriti (m). 

9. Commentaries as a source of law.—The Smritis do not 
agree with each other in all respects. The conflict between 
the Smritis gave rise to commentaries which are called Niban- 
dhas. The authority of the several commentators varied in 
different districts, and thus arose the schools of law which are 
operative in different parts of India. Though the commenta¬ 
tors professed to interpret the law laid s’own in the Smritis, 
in fact, they recited the customs and usages which they found 
in vogue around them (n) and on this ground their inter¬ 
pretations' have been accepted as authoritative. It is therefore 
the duty of British Indian Courts to recognize the rules, of 
law enunciated in the commentaries, ev6n if they appear 
to proceed on a wrong interpretation of ^he Smritis, the reason 
being that under the Hindu system of law, “ clear proof of 
usage will outweigh the written text of the law (o).” 


The commentaries which have been accepted as authori¬ 
tative in the different provinces are mentioned in sections 11 
to 12 below. 

a 

In the leading cast) of Collector of Madura v. Moottoo Ramalinga (o), their Lordships 
of the Privy Council, after stating that the different commentaries had given rise to the 
different schools of law, said:—“ The duty, therefore, of an European Judge, who is 
under the obligation to administer Hindu law, is not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities [Smritis], as to ascertain whether 
it has been received by the particular school which governs the district with which he has 
to deal, and has there been sanctioned by usage. For, under the Hindu system of law, 
clear proof of usage will outweigh the written text of the law." 


10. Judicial decisions as a source of law.—Judicial 
decisions on Hindu law, though sometimes loosely Spoken 
of as a source of law, are not strictly a source of law. Almost 
all the important points of Hindu law are now to be found 
in the law reports, and to this extent it may be said that the 


(m) G. Sarkar’a "Hindu Law,” 7th ed., chap¬ 

ter I, pp. 24-25 : Banerjee’a Law of marri¬ 
age and Strldhana, 5th ed; pp. 11-12. 

(n) Ktiho Mao v. Sadativo Mao (1038) Hag. 469 


('88) A. H. 163. 

(o) Collector of Madura v. Moottoo Ramalinga 
(1868) 12 M. 1. A. 397, 435-436. 
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decisions on Hindu law have superseded the commentaries. 
The decisions of the Privy Council are binding on all the 
Courts of British India including the High Courts; but the 
decisions of any one High Court are not binding on aify other 
High Court, though they are binding on the Courts subordinate 
thereto (p). 

The Hindu law was at first administered by the English 
Judges with the assistance of Hindu Pundits. The institution 
of Pundits , as official referees of the Courts, was abolished 
in the year 1868. 

11. Mitakshara *and Dayabhagal Schools.—( 1) “ The 
remoter sources of the Hindu law [that is, Smritis] are common 
to all the different schools. The process by which those 
schools hav% been developed seems to have been of this kind. 
Works universally or very generally received became the 
subject of subsequent commentaries. The commentator 
pdt fc's own gloss <jn the ancient text; and his authority having 
bieen received in one and rejected in another part of Jndia, 
schools with conflicting doctrines arose ” (q). 

(2) Properly speaking, there are only two schools of law, 
namely, the Mitakshara school and the Dayabhaga school. 
The Dayabhaga school prevails in Bengal; the Mitakshara 
school prevails in other parts of British India. 

(3\ The Mitakshara is a running commentary on the 
Code of Yajnavalkya. It was written by Vijjianeswara in the 
latter part of the eleventh century. The Dayabhaga is not a 
commentary on any particular Code, but purports to be a 
digest of all the Codes. It was written by Jimuta Vahana 
who is said to have flourished somewhere between the 13th 
and the 15th century. 

(4)* The Mitakshara is of supreme authority throughout 
India # except in Bengal. The Dayabhaga is of supreme 
authority in Bengal. But even in Bengal the Mitakshara is still 
regarded as a very high authority on all questions in respect of 
which there is no express conflict between it and the Daya¬ 
bhaga and the other works prevalent there, namely, the 

(p) Korban Ally v. Sharoda (18fl£) 10 Cal. 82 : I (a) Collector of Madura v. Moottoo Rarmlinga 
Balaji v. Sakharam (1893) 17 Bom. 555. | (1868) 12 M. I. A. 307, 435. 


S*. 

10,11 



12 


HINDU LAW. 


Ss. Dayatattwa and the Dayakrama Sangraha (r). Tfrc Dayabhaga 
11,12 may also be referred to in a Mitakshara case on points on 
which the latter treatise is silent (s). 

(5) It is said that the Mitakshara school is the orthodox 
school, and the Dayabhaga school is the reformed school, of 
Hindu law. The Dayabhaga school is also called the Bengal 
school of Hindu law. 

(6) The Bengal school differs from the Mitakshara school 
in two main particulars, namely, the law of inheritance and 
the joint family system. 


12. Sub-divisions of Mitakshara School.—(I) The Mitak¬ 
shara school is sub-divided into four ijiinor schools; these 
differ between themselves in some matters of detail relating 
particularly to adoption and inheritance. All these schools 
acknowledge the supreme authority of the Mitakshara, but 
they give preference to certain treatises and to commentaries 
which control certain passages of the Mitakshara. This acdount^ 
for the differences between those schools (t). 

r 

The sub-schools and the works which supplement the 
Mitakshara in each sub-school are mentioned below- 


Benares school .. 
Mithila school .. 


f Viramitrodaya (u). 
\ Nirnayasindhu. 


/Vivada Chintamani (u). 
\Vivada Eatnakara ( w ). 

{ Vyavaliara Mayukha. 
Viramitrodaya (sc). 
Nirnayasindhu. 
fSmriti Chandrika (y). 

[ Parasara Madhaviya ( z ). 

Dravida or Madras school^ Viramitrodaya (a). 
[Southern India]. j^Saraswati Vilasa (b). 


(r) Bhugwandeen v. Myna Bate (1807) 11 M. 
T. A. 487, 507-508 ; Collector of Madura v. 
Moottoo ItamaHnqa (1868) 12 M. I. A. 307, 
435 ; Akshay v. Jlari Da» (1008) 35 Cal. 721. 
(«) ,Rat Bixhenrhand v. Asmaida Koer (1884) 
ft All. 500, 11 I-A. 164, 170; Mahabir 
Prasad v. Raj Bu hadur Singh (1943) 18 
Luck. 585, 203 I.C. 244, (42 ) A. 0.27. 

(0 (1867) 11 M. I. A. 487-507-508, supra. 

(h) Grid ha ri hall v. The Bengal Government 
(1868) 12 M. I. A. 448, 466 ; Jagannath v. 
Ranjtt Singh (1808) 25 Cal. 354, 367-368. 
(/•) (1807) 11 M. I. A. 487, 508, supra. 


(id) (1867) 11 M. I. A. 487, 508, supra ; 
Kamila Prasad v. Murli Manohar (1034) 
13 Pat. 550, 152 I. C. 446, (’34) A. P. 398 
where Djimvle, J., mentions other works 
which supplement the Mitakshara. 

(x) Vedachela v. Suhramatiia (1021) 48 I. A. 

340, 302, 44 Mad. 753, 764, 64 I. C. 462, 
('22) A. PC. 33. 

(y) Raju v. Ammani (1906) 20 Mad. 358. 

(z) (1867) 11 M. I. A. 487, 608, supra. 

(а) Moniram v. Keri Kolilani (1880) 5 Cal. 

776, 788-780, 7 I. A. 115, 153. 

(б) (1021) 44 Mad. 753, 765, 48 I. A. 349, 64 

I. 0. 402, (’22) A. PC. 33, supra. 
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( 2) As regards authorities in Western India the 
Mitakshara ranks first and paramount in the Maharashtra, 
Northern Kanara and the Ratnagiri District. In Gujerat, the 
Island of Bombay and the North Konkan, the Mayukha is 
considered as thd overruling authority where there is a 
difference of opinion between it and the Mitakshara (c). The 
principle, however, adopted by the High Court of Bombay, and 
sanctioned by the Privy Council, is to construe the two works 
so as to harmonize them with each other wherever and so far 
as that is reasonably possible ( d ). In Poona, Ahmednagar, 
and Khandesh the Mayukha is considered to be of equal 
authority with the Mitakshara, but not capable of overruling 
it as* in Gujerat, t^e Island of Bombay and the North 
Konkan (e). 

The Mayukha was written by Nilkantha Bliatta in tin* 
beginning of the 17th century. 

The Viramitrodaya was*written in the 16th century. “ It supplements many gaps 

and omissions in the earlier commentaries ” (/). , 

• 

13. Vjforks on adoption.—The two special works on 
adoption are the Dattaka Mimansa and the Dattaka Chan- 
drika. Generally speaking they arc equally respected through¬ 
out India, but where they differ the Dattaka Mimansa is 
preferred in Mithila and Benares, and the Dattaka Chandrika 

in Bengal ( g). * 

• 

As to these two works their Lordships of the Privy Council said in Balusu v. 
Balusu (A) : “ Both works have had a high place in the estimation of Hindu lawyers in 

all parts of Tndia, and having had the advantage of being translated into English at a 
comparatively early period, have increased their authority (luring tho British rule. Their 
Lordships cannot concur with Mr. Knox, J., in saying that their authority is open to 
examination, explanation, criticism, adoption, or rejection like any scientific treatises on 
European jurisprudence. Such treatment would not allow for this effect, which long 


(c) Krishnaji v. Pandurang (1875) 12 Bora. H. 

C. 05 ; Lallubhai v. Atankuvarbai (1878) 
2 Bom. 388, 418; Sakh&ram v. SUaba i 
(1870) 3 Bom. 353, 365 ; Balkrishna v. 
Lakshman (1800) 14 Bom. 605 ; Junkibai 
v. Sandra (1890) 14 Bom. 612, [Mahnd 
Is not within the Northern Konkanj J, 
Narhar v. Bhau (1016) 40 Bom. 621 ; 
36 I. C. 530, (*16) A. B. 200. 

(d) ?er Telang, J., In Qojabai v. Shrimant Sha- 

hajirao (1893) 17 Bom. 114,118, approved 
in Bai Kesserbai v. Hunsraj (1906) 30 Bom. 
431,442, 33 I. A. 176 ; Bhagwan v. Wom¬ 
bat (1908) 32 Bbm. 300, 312; Mahabir 
Prasad v. Raj Bahadur Singh (1943) 18 
Luck. 685, 203 I. C. 244, ( r 42) A. O. 27. 
It) Bhagirthibai v. Kahnujtrao (1887) 11 Bom. 
285,204. [F.B.] 


(/) Vedachela v. Subramania (1021) 48 I. A. 340, 
362, 44 Mad. 753,• 764, 04 I. C. 102, 
(’22) A. PC. 33 ; Jotintlra Nath Boy v. 
Nagmdra Nath Boy (1031) 58 1. A. 372, 59 
Cal. 676, 135 1. C. 037, (’31) A. PC. 268. 

( g ) Balusu v. Balusu (1890) 22 Mad. 398, 
411-412, 26 I. A. 113, 131, 132 ; Badhis 
Mohan v. Uardai ttibi (1808) 21 All. 460, 
465-466; Bhagumf Singh v. Bhagwan 
Singh (1898) 21 All. 412, 410, 261. A. 153, 
161 ; Puttu Lai v. Parbati Kunwar (1016) 
37 All. 359, 367, 42 I. A. 155, 161, 20 I.U. 
617, (’15) A. PC. 15 ; Collector of Madura 
v. Moottoo Ramalinga (1868) 12 H. 1. A. 
307, 437. 

(A) (1890) 22 Mad. 308. 411-412, 20 I. A. 113, 
131-132. 


Ss. 

12,13 
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St. acceptance of written opinions has upon social coustoms, and it wsuld probably disturb 
13 , 14 recognised law and settled arrangements. But. so far as saying that caution is required 
in accepting their glosses where they deviate from or add to the Smritis, their Lordships 
are prepared to concur with the learned Judge.” 

As to the Dattaka Chandrika it may be said that in Bengal there is a tradition that it 
is a literary forgery by Raghumani Vidayabhushana who waifthe Pundit of Colebrooke, 
the celebrated English translator of numerous Sanskrit works on Hindu law. It is 
said that it was written to help a claim set up by an adopted son to a Raj in Bengal. 

Before leaving this subject, attention may be drawn also to theMimansa of Jaimini, 
a work which contains rules of interpretation of Hindu law. 

14. Migration and school of law.—( 1) A Hindu family 
residing in a particular province of India is presumed 
to be governed by the law of the place in which it resides ( i ). 

« 

( 2) Where a Hindu family migrated from one province to 
another, the presumption is that it carries with it its personal 
law, that is, the laws And customs as to-succession and family 
relation^ prevailing in the province from which it came. But 
this presumption may be rebutted by showing that the, family 
has adopted the law and usages of the province to which it has 
migrated (j). , 


(3) It is the law existing at the time of migration which 
continues to govern the migrated members until it is 
renounced. It is the law in force in the province at the time 
of their leaving it which continues to govern persons who 
have migrated to another province. Thus they are affected 
by* decisions of the Courts of their province of origin which 
declare the correct law of the province up to the time of their 
leaving it, but not by customs incorporated in its law after 
they have left it ( k ). 

Illustration8. 

(a) A Hindu family migrates from the North-Western Provinces where the Mitak- 
shara law prevails to Bengal where the Dayabhaga law prevails. The presumption 
is that it continues to be governed by the Mitakshara law, and this presumption may 
be supported by previous instances of succession- in the family according to the Mitak¬ 
shara law after its migration and by evidence relating to ceremonies performed in the 


(0 Ram Dot v. Chandra (1893) 20 Cal. 409. 
(j) SrimatiParbati v. Jagadin (1902) 29 Cal. 433, 
29 I. A. 82 ; Soorendranath v. Heeramonee 
(1808) 12 M. 3. A. 81; Qovind v. Radha 
(1909) 31 All. 477, 3 I. C. 503 ; Jagannath 
v. Narayan (1910) 34 Bom. 553, 7 I. C. 
459; Sarada Praaanna v, Umakanta (1923) 
50 Cal. 370, 77 1. C. 450, (’23) A. C. 485. 
See aleo Mailathi v. Subbaraya (1901) 
24 Mad. 050 (migration by a Hindu widow 
irom French India to British India); 
Kulada v. Baripada (1913) 40 Cal. 407, 


17 I. C. 257 ; Sukhbir Singh v. Mangeitar 
Rao (1927) 49 All. 302, 100 I. C. 
778, (’27) A. A. 252; Babu Motiaing v. 
Durgobai (1929) 53 Bom. 242, 114cl. C. 
379, (’29) A. B. 57 ; Basant Kumar Baau 
v. Ram Shanker Roy (1932) 59 Cal. 859, 
138 I. C. 882, (’32) A. C. 000; Suganehand 
v. Mangibai (1942) Bom. 407, 201 I. C. 
759 (’42) A. B. 185. 

(Jt) Baluxmt Rao v. Baji Rao (1920) 47 1. A. 213, 
48 Cal. 30, 57 I. C. 545, (*21) A. PC. 59. 
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family at marriages, births and aradhaa, showing that the family continued to be governed St. 
by the Mitakshara liW after its migration : Parboil v. Jagadia (1902) 29 Cal. 433, 452, 14*16 

291. A. 82,97. If the migration is proved, and it is also proved that the family followed 
the customs of the Mitakshara school, it is not necessary to prove also that the family 
immigrated to Bengal after the establishment of the Dayabhaga system of law ($. 

(b) A joint Hindu family, consisting of two brothers A and B, migrates from the 
N. W. P. to Bengal. A dies leaving a widow C. The presumption being that this family 
continues to be governed by the Mitakshara law, the joint property will, on A' s death, 
pass to his surviving brother B; C will be entitled to maintenance only. But if the 
family had renounced the Mitakshara law, and adopted the Dayabhaga law. A' s share 
would pass to his widow C : Parboil v. Jagadia (1902) 29 Cal. 433, 29 I. A. 82. 

A Maharashtrian family residing in Chhatisgarh, in Central Provinces, is presumed to 
have come as immigrant and if it retains its individuality as Maharashtrian, is governed 
by the Bombay interpretation of the Mitakshara: Kesho Boo v. Sodoaivo Boo (1938) 

Nag. 469, (’38) A. N. 163. • 

In •Abdurdhim v. Holimabai [m), their Lordships of the Privy Council said : “ Where 
a Hindu family migrates from 9ne part of India to another, prima facie they carry with 
them their persona^ law, and, if they are alleged to have become subject to a new local 
custom, this new custom must bo affirmatively proved to have been adopted, but when 
such a family emigrate [from India] to another country [East Africa], and, being them¬ 
selves Mahomodans [e.g., Mcmons], settle among Mahomedans, the presuMption that 
they <ia^accepted the law of tho people whom they have joined seems to their Lord- 
ship? to Hte one that should much more readily made . . . The analogy is that of a 
change of domicil on settling in a new country rather than the analogy of a change of 
custom on migration within India!!” “ Of course, if nothing is known about £ man 
except that h^lived in a certain jdace, it will be assumod that his personal law iB the law 
which prevails in that place. In that sense only is domicil of importance ” (to). 

Clause (3).—“ The law must bo the family law as it was when they left. A judgment 
declaratory of law as having always been would bind; but it would be a different thing 
if subsequent customs becamo incorporated in tho law ” (o). 

Raghuvamshia of Nandurbar. —These migrated from Oudh and settled in Khandesh 
and they are governed by the Benares School of Hindu Law (p). * 

15. Custom as a source of law.—Custom is one of 
the three sources of Hindu law. Where there is a conflict 
between a custom and a text of the Smritis, the custom 
overrides the text: “ Under the Hindu system of law, clear 
proof of usage will outweigh the written text of the law ” (q). 


16. Three kinds of customs.—The Hindu customs recog¬ 
nized by the Courts of British India are—(1) lofcal, (2) class, 
and (3)* family customs. 


(1) Ramesh Chandra v. Mohammed (1923) 50 
Cal. 898, 79 I. C. 309, ('24) A. C. 383. 

(m) (1916)431. A. 35, 41,18 Bom. L. R. 635, 32 
I. C. 413, (*15) A. PC. 86. Sea also Ma 
Yait v. Maung Chit Mount (1921) 49 Cal. 
310, 48 I. A. 653, 604, 66 I. 0. 609, (’22) 
A. PC. 197. 

(to) Balaam Rao v. Baji Boo (1920) 47 T. A. 213, 
219, 48 Cal. 30, 39, 57 I. C. 545, (’21) 


A. PC. 59; Tula Ram v. Bhyam (1927) 49 
All. 848, 86 I. C. 729, (’25) A. A. 648. 

(o) (1920) 47 I. A. 213, £22, 48 Cal. 30, 43, 57 

I. C. 545, (’21) A. PC. 59, supra. 

(p) Bobu Motiting v. Durqabai (1929) 53 Bom. 

242,114 1. C. 379, (’29) A. B. 67. 

(a) Collector of Madura ▼. Moottoo Ramalinga 
(1868) 12 M. 1. A. 397, 436; Vannia 
Rons v. Vannichi Ammal (1928) 51 Mad. 
1, 108 I. C. 760, (’28) A. M. 299. 
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s. 17 17. Essentials of a valid custom. — (1) “ A custom is a 

rule which in a particular family or in a particular district, 
has from long usage obtained the force of law. It must be 
ancient , certain , and reasonable , and being in derogation of the 
general rules of law, must be construed strictly ” (r). It is 
further essential that it should be established to be so by 
clear and unambiguous evidence, for it is only by means of 
such evidence that the Courts can be assured of its existence 
and of the fact that it possesses the conditions of antiquity 
and certainty on which alone its legal title to recognition 
depends (s). It must not be opposed to morality or public 
policy and it must not be expressly forbidden by the 
legislature ( t ). ‘ 


(2) Where tho proof of a custom rests upon a limited 
number of instances of a comparatively recdnt date, the 
Court m,ay hold the custom proved so as to bind the parties 
to the suit and those claiming through and under them; but 
the decision Would not in that case be a satisfactory precedent 
if in^any future suit between other parties fuller evidence vdth 
regard to the alleged custom should be forthcoming (u). A 
judgment relating to the existence of accustom is admissible to 
corroborate the evidence adduced to prove such custom in 
another case (t>). Where, however, a custom is repeatedly 
brought to the notice of the Courts the Courts may hold that 
the custom was introduced into the law without the necessity 
of proof in each individual case ( w). 


Family Ciwtowi.—Custom binding inheritance in a particular family has long been 
recognized in India (x). 


(r) Uurpurthad v. Shea Dyal (1870) 3 1. A. 259, 
285. 

(») Ramalalcshmi v. Sicanantha (1872) 14 M. 
I. A. 570, 585-580. See as to evidence of 
custom, Gopalayyan v. Rayhupatiayyan 
(1873) 7 Mad. II. C. 250 ; Mira liiii v. 
Vel lay anna (1885) 8 Mad. 404 ; Hamubah 
v. Mandil (1900) 27 Cal. 379 ; Rupchand 
v. Jambu Prasad (1010) 32 All. 247, 252, 
37 I. A. 93, 0 I. C. 272 ; Abdul Husein 
Khan v. Ribi Sona Dero (1918) 45 Cal.450, 
45 I. A. 10, 43 I. C. 306, (’17) A. l'C. 181 ; 
Ram Narain v. Uar Narinjan Kuar (1923) 
4 Lah. 297, 70 I. C. 535, (’24) A. L. 
lie ; Vannia Kona v. Vannichi Animal 
(1928) 51 Mad.'l, 108 I. C. 700, (’28) A. M. 
299 ; Rhikaba+v. Manilal (1930) 54 Bom. 
780, 128 I. C. 028, (’30) A. B. 517 ; Gulab- 
chand v. Mannilal (1941) 16 Luck. 302, 
192 I. C. 643, (’41) A. O. 230. 

(() Fan nia Rons v. Vannichi Ammal, supra. 
(u) Chi man Lai v. Hart Chand (1913) 40 J.A. 


150, 100, 40 Cal. 879, 890, 19 I. C. 
069: Hup Chand v. Jambu Parshad 
(1910); 37 I. A. 93, 104, 32 All. 

247, 252, 6 I. C. 272; Parshottam v. 
Vtnichand (1921) 45 Bom. 754, 760, 761, 
61 I. 0. 492, (’21) A.B. 147. 

(t>) Met. Kasarbai v. Inder Sinch (1945) Nag. 1, 
71 I. A. 190. 

(wf Rama Ra» v. Rajah of PUhapur (1918) 45 
I. A. 198, 41 Mad. 778, 47 I. C. 364, 
(’18) A. PC. 81; Hemendranath Roy v. 
Gnanendranath (’35) A. C. *702, 62 Cal. 
L. J. 49 \fBanarsi Das v. Sumat Prasad 
(1930) 58 All. 1019, 104 I. C. 1047, (’36) 
A. A. 641; Hemendranath Ray Chaudhari 
v. Jnanendra Prasanna Bhaduri (4936) 
03 Cal. 155, 1591. C. 1101, ('35) A. C. 702 ; 
Suganchand v. Mangibai (1942) Bom. 
467, 201 I. C. 759, (’42) A. B. 185. 

(z) Abdul Husein Khan v. Bibi Sona Dero 
(1918) 45 Cal. 450, 460, 45 I.A. 10, 14, 48 
I.C. 306, (’17) A. PC. 181. 
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18. Discontinuance of custom.—A family usage, like a 
local custonf, must be certain, invariable and continuous, but 
it may be discontinued so as to let in the ordinary law. Well 
established discontinuance of a family usage, whether it has 
arisen from accidental causes, or has been intentionally brought 
about by the concurrent will of the family, has the effect of 
destroying the custom; it is different, however, in the case 
of a local custom which is the lex loci binding on all persons 
within the local limits in which it prevails (y). 

19. Burden of proof of custom.—Where members of 
a family admittedly governed by the Hindu law set up a 
custom derogatory to that law, the burden lies upon them to 
prove the custom ( z ). In the case of a tribe or family which 
were not originally Hindus, and have only adopted Hindu usages 
in part, if i4 is alleged by any member that a particular Hindu 
usage has been adopted by the tribe or family, the burden lies 

upon him to prove the usage (a). 

• 

m The Kurmi Mahtons*oi Chota Nagpur, though aboriginals in origin, have accepted 
the Hindu religion and Hindu social usages. The presumption in law will, therefore, be 
that they are governed by ttfo Hindu Law of Succession and the party who alleges a 
special custom to the contrary has to prove the same ( b ). 

20. Invalid custom.—No custom is valid if it is opposed 
to morality or public policy or to any express enactment of 
the Legislature. 


(y) Itajkishen v. Uamjoy (1876) 1 Cal. 18(1, 10(1. 
[P.C.]; Sarabjit v. lndarjit (100.1) 27 All. 
209*; Vannia Kone v. Vanniehi Amtnal, 
supra. 

(t) Bhugwan Singh v. Bhuywun Singh (1800) 
21 All. 412, 423; Chandika Bnksh v. 
Mima Knar (1002) 24 All. 273, 291. A. 70 ; 
Hupehand v. Jambu Parshad (1010) 371.A. 
93, 32 All. 247, 6 I. C. 272 ; Sahdeo Narain 
Deo v. Kusum Kumari (1923) 50 I. A. 
58, 62-04, 2 Pat. 230, 71 I. C. 769, (’23) 


A. PC. 21 ; Shamlut v. Jiyabai (1043) Nap. 
678, (’44) A. N. 62. 

(a) ranindra Deb v. liajeswar (1885) 11 Cal. 

463, 476, 12; I. A. 72, 88 ; Muhammad 
Ibrahim v. Shaikh Ibrahim (1922) 40 T.A. 
119, 45 Mart. 308, 67 1. C. 115, (’22) 
A.PC. 59. 

(b) Ganesh Mahto v. Shib Charan Mahto (1032) 

11 Pat. 130, 133 I. C. 165, (’31) A. P. 
305. 


Ss. 

18-20 
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CHAPTER III. 

GENERAL PRINCIPLES OF INHERITANCE. 


St. 

21*24 


21. fc Law of inheritance.—The joint and undivided family 
is the normal condition of Hindu Society. An undivided 
Hindu family is ordinarily joint, not only in estate, but in 
food and worship. 

The joint family system comes first in historical order. 
The law of inheritance is of later growth and, in general, applies 
only to property held in absolute severalty by the last owner, 
as distinguished from property held by a Mitakshara joint 
family. But now under Act XVIII of 1937, the interest 
which a Hindu, governed by any school of law other than the 
Dayabhaga or by customary law, has in joint family property, 
devolves upon his death on his widow. * 

22. Two systems of inheritance.—There are two systems 
of inheritance amongst the Hindus in British India, namely, 
the Mitakshara system and the Dayabhaga system. Tjj.e 
Dayabhaga system prevails in Bengal; the Mitakshara sfsteiy. 
in other parts of British India. The difference between the 
two systems arises from the fact that while the doctrine of 
religious efficacy is the guiding principle finder the Dayabhaga 
school (sec. 79) there is no such definite guiding principle under 
the Mitakshara school. Sometimes, consanguinity has been 
regarded as the guiding principle and at other times, religious 
efficacy (sec. 36 et seq.) 

23. Inheritance to males and females.—(1) Succession 
to stridhana, that is, property held absolutely by a female t 
is governed by rules different from those which govern 
inheritance to the property of a male. 

(2) Inheritance to males according to the Mitakshara 
school is dealt with in Chapter IV and that according to the 
Dayabhaga school is dealt with in Chapter VII. Succession 
to stridhana is‘dealt with in Chapter. X. , 

24. Modes of devolution of. property.—(I) The Mitakshara 
recognizes two modes of devolution of property, namely, 
survivorship and succession. The rule of survivorship applies 
to joint family property; the rules of succession apply to 
property held in absolute severalty by the last owner. 

(2) The Dayabhaga recognizes only one mode of 
devolution, namely, succession. It does not recognize the 



GENERAL PRINCIPLES OF INHERITANCE. 19 

rule of survivorship even in the case of joint family property. 
The reason is that while every member of a Mitakshara joint 
family has only an undivided interest in the joint property, a 
member of a Dayabhaga joint family holds his share in 
quasi-severalty , so that it passes on his death to his heirs as if 
he was absolutely seized thereof, and not to the surviving 
coparceners as under the Mitakshara law. 

Illustrations. 

(1) A and B, two Hindu brothers, governed by the Mitakshara school of Hindu 
law, are members of a joint and undivided family. A dies leaving his brother B and a 
daughter. A ’s share in the joint family property will pass to his brother, the surviving 
coparcener, and not to his daughter. But if A and B were separate, -4’s property 
would on bis death pass to his daughter as his heir. 

(2) A and B, two Hindu brothers, governed by the Dayabhaga school, are members 
of a joint and undivided family. A dies leaving his brother B and a widow. A’s share 
in tho joint family property will pass to his widow a^his heir, exactly as if A and B were 
separate. 

• 25. Female heirs.—According to the Bengal, Benares 
and kithila schools, there are only five females who can 
succeed as heirs to a ijiale, namely, (1) the widow, (2) daughter, 
(3) mother, (4) father’s mother, and (5) father’s father’s mother. 
To this list three more have been added by the Hindu Law 
of Inheritance (Amendment) Act, 1929, namely, the son’s 
daughter, daughter’s daughter, and sister. The Madras school 
recognizes a larger number of female heirs including the three 
mentioned in the Act of 1929, and the Bombay school a still 
larger number. Under Act XVIII of 1937, the widow of a 
predeceased son and the widow of a predeceased son of a 
predeceased son are among the heirs to a Hindu’s separate 
property in all the schools. 

26. Limited estate of females.— (7) Males succeeding as 
heirs whether to a male or to a female, take absolutely. 

(2) Females .succeeding as heirs, whether to a male or 
to a female, take a limited estate in the property inherited by 
them,’except in certain cases in ’the Bombay Presidency. 

i If a separated Hindu under the Mitakshara, or any Hindu under the Dayabhaga, 
•dies leaving a widow and a brother, the widow succeeds to the property as his heir. But 
the widow, being a female, does not take the property absolutely. She is entitled only 
to tho income of the property. She cannot make a gift of the property nor can she sell 
it unless there is a legal necessity either for the gift or for the sale. On her death, the 
property will pass not to her heirs, but to the next heir of her husband, that is, his brother. 
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27. ‘ Last full owner ’ and ‘ fresh stock of descent.’—The 
last * full ’ owner of property is one who held the property 
absolutely at the time of his death. Except in the case of 
stridhana and in certain cases in the Bombay Presidency, the 
last full owner is always a male. 

It is only a ‘ full ’ owner that can become a fresh stock of 
descent. Since a female cannot (except as aforesaid) be a full 
owner of property, she cannot become a fresh stock of descent. 

Illustrations. 

A dies leaving a widow, a mother, a brother if, and a paternal uncle C. On A'n 
death, the widow succeeds to his property as his h'eir. She takes only a limited estate 
in the property. She is not the full owner of the property, and she cannot, therefore, 
become a fresh stock of descent. On her death, tho property will revert to the next ^ heir 
of tho last full owner (/l), that is, the mother. The* mother, again, does not 
take absolutely. She too, therefore, cannot become a fresh stock of descent, and on her 
death the property will go not to Ijer heirs, but to the next heir of th6 last owner (/I), 
that is to Ji, A’s brother. But if, being a male, takes tho property absolutely. He 
becomes full owner of the property and he can, therefore, become a fresh stock of descent. 
On his death, the property will pass to his own heirs. Thus if ho leaves a widow, pie 
property will pass to her, and not to C. But since she takes % limited estate ohly, tho 
property,will, on her death, revert to the next heir of if, the last full owner. If that 
heir is C, the property will pass to him. U, being a male, will take the property absolutely 
and on his death it will again pass to his heirs. 

A male heir takes the property inherited by him absolutely; he becomes full owner 
thereof, and he can, therefore, become a fresh stock of descent. Except in tho case 
of stridhana anti in certain cases in tho Bombay Presidency, a female takes a limited 
estate in the property inherited by her; she does not become tho full owner thereof, 
and she cannot, therefore, become a fresh stock of descent. The limited estate taken 
by female heirs is a peculiar feature of the Hindu law. Barring, therefore, tho case 
of stridhana and the exceptional eases in the Bombay Presidency, when a female dies 
leaving property inherited by her, whether from a male or from a female, tho property 
passes not to her heir's, but to tho next heirs of the last full owner from whom 
she inherited it. 

A woman’s stridhana descends to her own heirs. See Chapter X below. 

28. Inheritance never in abeyance.—(1) On the death 
of a Hindu, the person who is then his nearest heir becomes 
entitled at once to the property left by him. The right of 
succession vests in him immediately pn the death of the owner 
of the property. It cannot under any circumstance remain 
in abeyance (c) in expectation of the birth of a preferable heir, 
where such heir was not conceived at the time of the owner’s 
death. 

(2) Where the estate of a Hindu has vested in a person 
who is his nearest heir at the time of his death, it cannot be 

(e) Sm. Shdkuntala Devi v. Kauthalya Devi Annadhanam Seehacharlu A Ore. (1042) 

(1936) 17 Lah. 356, (’38) A. L. 174, 162 Mad. 42, 198 I. C. 169, (’42) A. M. 106, 

I. C. 718 ; Srinivasa Rao <fc Ore. v. 2 M.L. J. 408. 
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divested except either by the birth of a preferable heir such as 
a son or a daughter ( d), who was conceived at the time of his 
death, or by adoption in certain cases of a son to the deceased (e). 

Illustrations. 

(1) .4 dies leaving a«son who is insane from birth, and a nephew. The son, being 
insane, cannot inherit according to the Hindu law. .4'a property will, therefore, pass 
to the nephew. The son marries, and a son B is subsequently born to him. B, as -4’a 
grandson, is a nearer heir of A than the nephew. Ii claims A'h property from the 
nephew. He is not entitled to it, for the estate of .4 having vested in the nepliow. it 
cannot be divested by the birth of B, unless B was conceived at the time of ,4’s death. 

(2) A Hindu dies leaving a widow who is pregnant at the time of his death. After 

his death the widow sells a house left by him for necessity. Five days after the sale a 
son is born to her. The sale is valid, though it was made while the soil was in his 
mother’s womb. The point of time at which the widow’s estate is divested is the date 
of the son’s birth , and not the date of his father's death : Hira v. Bulu (1919) 1 Lab. 
L.J. 36, 56 I.C. 256. * 


29. Doctftne of representation.—A *son, a grandson whose 
father is dead, and a great-grandson whose father and 
grandfather are both dead, all succeed simultaneously as one 
heir t</ the separate and self-acquired property of their 
paternal ancestor. The reason is that the grandson represents 
the rights of his father to a share and the great-grandson 
represents the rights both of his father and grandfather. This is 
the only case to which the doctrine of representation applies : 
it does not apply to any other case (/), e.g. , the case of 
daughter ( g ). Sons, grandsons, and great-grandsons inheriting 
together as aforesaid succeed to the state of the deceased^ as 
coparceners [sec. 31, ill. (a)]. On a partition among them they 
take per stirpes and not per capita. 

Illustrations. 

(a) A, a male Hindu, dies leaving a son B, a grandson C, a great-grandson D, and 
a great-great-grandson Jff, as shown in the following diagram :— 

A 

_I 

i I 

B X 

I 

o 



(it) ttui/ava v. I'arvatai a (1033) 35 Bom. L. 11. 

118, 141 I.C. 442, (‘33) A.B. 128. 

(r) Nilromul v. Jotendro (1881) 7 Cal. 178,188; 
Halidas v. Krishna (1869) 2 Bens. L.R. 
P.B. 103 ; Taoore v. Tagore (1872) 9 Bern*. 
L. R. 377, 397; Bamundoss v. Tarinee 
(1858) 7 M.I.A. 169,184, 206 ; Narasimha 
v. Veerabhadra (1894) 17 Mad. 287; 




(lord hart das v. Bui llam^ooier (1902) 26 
Bom. 449, 467; Hira v. Hula (1919) 
1 Lah. L.J. 36, 50 I.C. 256, (’20) A.L. 100. 

(/) See Mamdayi v. Voraisami (1907) 30 
Mad, 348. 

(g) Mussamnuit Lorandi v. Mst. Nihal Devi 
(1025) H Lali. 124, 95 I.C. 701, (*25) 
A. L. 403. 
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On A’a death, his estate will pass to B, C and D as coparceners. If they continue 
joint, and if any one of them dies without leaving male issue, his share will pass to the 
survivors (sec. 229). If they want to divide the estate, it will be divided into three equal 
parts, Bf C and D, each taking one part-. B alone is not entitled to inherit the whole 
property. C will take the share of his father X, and D the share of his grandfather 
Xj. E is not entitled to any share at all, for he is more than four degrees removed from 
A, and the right of representation does not extend beyond four degrees. 


(b) A, a male Hindu, dies leaving a son, B, two grandsons C and Cj, and three 
great-grandsons D, Dj and A, as shown in the following diagram:— 


A 


r 

B 



rr i 

D Dj P 2 t 

A s property will be divided, if the heirs choose to divide it, into three equal parts 
of which /i will take one, C anti C\ will together take one, and D, D x and D 2 will together 
take one. This is a division of the estate per stirpes. To divide it per capita would be 
to divide it into 6 parts, and give one part to each of the 6,heirs. c * 


Xote.—li B had a son B v B would take the one-third for himself and J 3 V and it 
would become ancestral property in the hands of B, to which B.'s right would attach 
by birth. 

4 f 

(c) A, a separated male Hindu, dies leaving a brother B, and a nephew C, being 
the son of a predeceased brother D. On A’s death, G claims half the estate, alleging 
that had his father D been alive he would have taken one-half, and that he ( C ) is entitled 
to that half as representing his father. C'a claim must be rejected, for the right of 
representation is confined to the lineal male descendants of the deceased owner as stated 
in the section, and C is not such a descendant. B therefore is entitled to the whole 
estate as the nearest heir of A. 


30. Spes successions.—^The right of a person to succeed 
as heir on the death of a Hindu is a mere sjses successionis, 
that is, a bare chance of succession. It is not a vested interest; 
he cannot, therefore, make a valid transfer of it (A). For the 
same reason, any agreement entered into by him in respect 
of the inheritance cannot bind persons who actually inherit 
when the succession opens ( i ). 

lUnstraiion. 

A has a brother B and an uncle C. B has a wife D. It is true that if A died, B 
would succeed as his nearest heir if he was then alive, but in the lifetime of A, B does 
not take any interest in A' s property. All that he is entitled to is a bare chance of 
succession. If he predeceases A, the heir on A' s death will be C, and not his widow 
D [see ill. (c) to sec. 29]. B does not take any interest in A'b property in A' a lifetime 

</*> See Transfer of Property Art, 1882, s. «. Bahadur Singh v. Mohar Singh (1902) 24 

(t) Brojo v. Gouree (1870) 15 W. R. 70. See All. 94, 29 I. A. 1. 
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and he cannot transmit to his heir D an interest which had not accrued to himself. For 
the same reason, a sale or a mortgage by B of the apea aucceaaionia is a nullity. And, 
further, if he makes any contract with respect to the inheritance in A’s lifetime, and 
predeceases A, and C succeeds as A'a heir, the agreement is not binding on C. • 

31. Co-heirs.—(i) According to the Mitakshara school 
two or more persons inheriting jointly take as tenants-in : 
common (j) except the following four classes of heirs who take 
as joint tenants with rights of survivorship:— 

(a) Two or more sons, grandsons, and great-grandsons, 

succeeding as heirs to the separate or self-acquired 

property of theiir paternal ancestor (k). 

% 

(b) Two or more grandsons by a daughter, who are 

living as •members of a joint family succeeding 
a§ heirs to their maternal grandfather (l). 

A 

(c) Two or more widows succeeding as heirs to their 

husband (m). 

B (d)* Two or more daughters succeeding as heirs to their 
father (w)„ except in the Bombay Presidency 
where they take an absolute estate in severalty (o). 

(2) According to the Dayabhaga school two or more 
persons inheriting jointly take as tenants-in-common, except 
only (1) widows, and (2) daughters who take as joint tenants 
with rights of survivorship. 


Illustrations. 

> 

(a) A Hindu, who is possessed of separate property, dies leaving two sons, A and 
B. A then dies leaving a daughter C. 

According to the Bengal school, A and B inherit as tenants-in-common, and, therefore, 
on A 's death, his share in the property goes to his heir C by auccesaion. 

According to the Mitakshara school, A and B inherit as joint owners [strictly speak¬ 
ing, as coparceners (sec. 29)]. Therefore if A dies without having partitioned the property, 
his undivided interest in the property will pass to his brother B by survivorship to the 
exclusion of his daughter C' But if the property was partitioned between A and B, the 


(j) Karupfai v. Sankaranarayanan (1904) 27 
Mad. 800. 

(it) Raja Jogendra v. NUyanand (1890) 18 Cal. 
151, 17 I. A. 128; Madwalappa Irappa v. 

• Subbappa Shankarappa (1937) Bora. 900, 
39 Bom. L. R. 895, (’87) A.B. 488, 172 
I.C. 184; Shy am Behari Singh v. Ramesh• 
war Prasad Sahu (1941) 20 Pat. 904, 198 
I.C. 208, (’42) A:P. 213. 

(1) Raja Vsnkayyamma v. Venkataramanay- 
yamma (1902) 25 Mad. 678, 29 I.A. 150; 
Muhammad Hussain Khan v. Babu 
Kishwa Nandan Sahai (1937) 64 I. A. 


* 250, (1937) All. 055. 39 Bom. L. R. 979, 

169 I. C. 9, (’37) A. PC. 233. 

(m) Bhugwanden v. Myna Base (1866) 11 M„ 

I. A. 487. , 

(n) Chotay LaU v. Chunno halt (1879) 4 Cal. 

744, 6 I. A. 15; AumirtolaU v. Rajonee - 
kant (1875) 2 I. A. 113, 126, 15 Beng. 
L. R. 10, 24; Raja Venkayyamma v. 
Venkataramanayyamma (1902) 25 Mad. 
678, 29 I. A. 156; Chhattar Singh V, 
Hukum Kunwar (1936) 58 All. 391. 

(o) Vithappa v. Sat tin (1910) 34 Bom. 610, 

7 I. C. 445. 
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Ss. share which came to A on partition would go to his heir 0 by succession. Assuming 

31,32 that A and B did not divide the property, and that A died leaving a sow, grandson, or 

great-grandson, the undivided interest of A would pass to his son, grandson or 
great-grandson by survivorship, in preference to his undivided brother B. The reason is 
that the right of survivorship of male issue always prevails over that of a collateral 
with whom the deceased was joint. 

• 

(b) A Hindu dies leaving two widows A and B. According to both the schools, 
the widows succeed as joint tenants. On A ’s death, therefore, her interest in tho property 
will pass to B by survivorship [sec. 43, no. 4]. 

(c) A Hindu dies leaving two daughters A and B. According to both the schools 

they succeed as joint tenants. On A’s death, therefore, her undivided interest in the 
property will pass to B by survivorship. It is different, however, in the Bombay Presi¬ 
dency. In that Presidency A and B take an absalute estate in severalty, and not as joint 
tenants. Therefore, on A' s death, her one-half share, will pass to her own heirs by 
succession. Thus if A dies leaving a daughter, her share will go to her daughter, and 
not to her sister B [sec. 43, no. 5]. t 

(d) A Hindu dies leaving two brothers. The brothers take as Jenants-in-common 
and on tho death of either of them, his one-half share will pass to his heirs by succession. 
The same rule applies to uncles, nephews, etc. 

32. Successions per stirpes and per.capita.—Exeept* ip 
the fwo cases hereinafter mentioned persons of the same 
relationship to the deceased take per ccfpita , that is, the estate 
of the deceased is divided into as many shares as the number 
of heirs, each heir taking one share. 

Exception /.—On a partition among them, the sons, 
grandsons and great-grandsons of a deceased male Hindu, 
take per stirpes [sec. 29]. 

Exception LI. —Sons’ sons, daughters’ sons, and daughters’ 
daughters, succeeding to stridhan take per stirpes (p) [sec. 160]. 

Brothers' sons, uncles’ Bons, etc., take per capita. Thus if a Hindu dies leaving 
2 sons by one brother and 3 sons by another brother, the property will be divided into 
fl equal parts, each heir taking one-fifth. This is division of the estate per capita. To 
divide it per stirpes would be to divide it into 2 equal parts, giving one part to the 2 
sons of one brother, and the other part to tho 3 sons of the other brother. The reason 
why they take per capita is that the brothers’ sons do nof, inherit as representing their 
father but in their own right as the nephews of the deceased (seo sec. 29). Similarly, if a 
Hindu dies leaving one son by a paternal«unclc and two sons by another patetnal uncle, 
the estate will be divided into three parts, each son taking one*third ( q ). 

Exception 1 ancl Exception II both rest on special texts. For an illustratidh of 
Exception I, see sec. 29, ill. (b). For an illustration of Exception II, see the illustra¬ 
tion to sec. 160. 


1 (?) Ifarsappa v. Bharmappa (1021) 45 Bom. 206, 

i 00 f. C. 251, (’21) A. B. 408. 


(p) Vide authorities cited under see. 160. 
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CHAPTER IV. 

ORDER OF INHERITANCE TO MALES ACCORDING TO THE 

MITAKSHARA LAW. 

“ Sons (male issue) take the father's property. To the nearest sapinda the inheritance 
next belongs.”— Manu, ix, 187. 

33. Mitakshara law of inheritance.—The rules of inherit¬ 
ance laid down in the Mitakshara are followed by the 
Bombay, Madras, Benares and Mithila schools, all these 
schools being sub-divisions of the Mitakshara school. But 
the rides of inheritance id force in the several provinces 
represented by these schools are not entirely the same. They 
diffef in certain resppcts, namely, 

(1) The* order of inheritance as laid down in the Mitak¬ 
shara is not strictly followed in the isla*nd of Bombay, Gujarat 
and the North Konkan. The reason is, that in those places pre¬ 
ference's given to the Vyavahara Mayukha of Nilkantha Bliatta 

in«the few points on which it differs from the Mitakshara. 

• 

(2) As regards females, there are many who are 
recognized as heirs in the Bombay and Madras schools, but are 
not recognized as such in the Benares and Mithila schools 
[ss. 61-70]. 

34. Devolution of property according to the Mitakshara 
law.—In determining the mode in which the property of a 
Hindu male governed by the Mitakshara law devolves on*his 
death, the following propositions are co be nofcod :— 

(1) Where the deceased was, at the time of his death, a 
member of a joint and undivided family, technically called 
coparcenary, his undivided interest in the coparcenary property 
devolves on his coparceners by survivorship. (But now see 
Act XVIII of 1937 and sec. 35). 

(2) ( i ) Even if the deceased was joint at tfie time of his 
death, lje might have left self-aqquired or separate property. 
Such property goes to his heirs by succession according to 
the,order given in section 43, and not to his coparceners ( r ). 

(ii) If the deceased was at the time of his death the sole 
surviving member of a coparcenary, the whole of his property, 

(r) Katama Natchiar v. The Rajah of Shit agunga I Periasami (1878) 1 Mad. 312, 6 I. A. 01. 

(1803) 9 M. I. A. 543; Periasami v. I 


Ss. 

33,34 



St. 

34,35 
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including the coparcenary property, will pass to his heirs by 
succession according to the order given in section 43 (s). 

{Hi) If the deceased was separate at the time of his 
death from his coparceners, the whole of his property, however 
acquired, will pass to his heirs by succession according to the 
order given in section 43 (t). 

(3) If the deceased was re-united at the time of his death, 
his property will pass to his heirs by succession according to 
the rule laid down in sec. 60 below. 

% 

Illustration . 

• 

A. B. and his brother constitute a coparcenary. A. B. dies leaving a daughter. He 
leaves self-acquired property. He also leaves property infcritcd by him from his maternal 
uncle, which, according to law, is his separate property. The undivided interest of 
A. B. in the coparcenary property will pass to his brother as survivfhg coparcener, but 
his self-acquired and separate property will pass to his daughter as his heir. 

35. Act XVIII of 1937.—The Hindu Women’s Rightg to 
Property Act (XVIII of 1937 amended by XI of 1938) fcas 
introduced important changes in the law of succession. The 
Act is not retrospective. Its main features are: 

(1) In the case of separate property, 

(a) the widow along with the sons is entitled to the 
same share as the son. 

(b) A pre-deceased son’s widow inherits in like manner 
as the son, if there is no son surviving of such pre¬ 
deceased son; and in like manner as a son’s son 
if there is surviving a son or son’s son of such pre¬ 
deceased son. 

(c) The same provision applies mutatis mutandis to the 
widow of a pre-deceased son of a pre-deceased son. 

(2) In the case of a Mitakshara joint family the widow 
takes the place of her husband {vide App. XII). 

# 

General effect of the Act. —Whilst the Act has conferred 
new rights of succession on certain females, it has dealt a 
death blow to the doctrine of survivorship—perhaps the most 
important part of the law of coparcenary under the Mitakshara. 


(*) Saqalutchmee v. (Jopoo Xudaraja (1856)0 (() Tekait Doorga Period v. Doorga Sontoari 

M. I A. 309. (1878) 4 C«I. 100, 20C, 5 I.A. 149, 160. 
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Speaking generally, the effect of the Act is to put the three 
female heirs mentioned in sub-section 1 to section 3 on the same 
level as the male issue of the last owner along with th# male 
issue or in default of them. The Act has also put the widow of a 
member of a joint*family in the place of her deceased husband, 
and the husband’s interest in the joint family property under the 
Mitakshara vests immediately upon his death in the widow 
by succession and not by survivorship ( u ), of which she can 
claim partition in her own right and independently of any 
partition taking place between the sons and which a creditor 
can attach in execution of a decree against the husband’s 
assets ( v ). The rule that the widow succeeds to her deceased 
husband’s property only in default of his male issue, that is, son, 
grandson or great-grandson is abrogated by virtue of section 3, 
sub-section 1 of the Act, and she will now be entitled to the same 
share as a son (w) along with or in default of the male issue. 
The widow of an adopted son suing her father-in-law for parti¬ 
tion after he has made a second adoption is entitled to a third 
and not tp a half share (x). Similarly the widow of a pre¬ 
deceased son and the widow of a predeceased son of a pre¬ 
deceased son are entiled to succeed for their respective 
shares (y). For instance a predeceased son’s widow takes 
before a mother under the Act ( z ). 

m 

The interest thus taken by the widow in the joint family 
property, as well as the interest devolving on the three female 
heirs, is under sub-section 3 the limited interest technically 
known as a Hindu Woman’s Estate. Although section 2 
provides that section 3 shall apply when a Hindu dies intestate, 
it is submitted that the provisions of sec. 3 (2) are intended 
to apply to every Hindu joint family. The Act is silent as to 
what is to happen to the. interest thus taken when the heir 
in question dies but presumably it will devolve according to 
the # ordinary law. (See secs. 43 and 128.) Thg statute was 


(u) Jadaobai v. Puranmal (1044) Nag. 832; 

dissenting, from Natarajan Chettiar v. 
Perumal Animal (*42) A.M. 246. 

(v) Siveehuar Pratad v. Lola Bar Narain (1044) 

23 Pat. 760, (’42) A.P. 212. 

(to) Band Kumari Devi v. Balkan Devi (1044) 
23 Pat. S08. 


(x) Chinniah Chettiar v. SivagamiAehi (1045) 

Mad. 402. 

(y) Satadambal v. S. Subbarai Ayyar (1042) 

Mad. 630, 201 I.C. 162. ('40) A. M. 
212 . 

(z) Bhagvan Devi ▼. Jai Devi (1044) All. 401. 


S. 35 
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St. 

35,36 


enacted to enlarge the rights of women, or as# it says to give 
better rights to them and there is no indication that, except 
for thj t s limited purpose, the Legislature intended to interfere 
with the established law relating to succession or to a joint 
family. The provision that the widow of a'member of a joint 
family is to have the same interest in the joint property as 
her deceased husband, and further the provision that she is 
entitled to claim partition, would seem to indicate that mere 
devolution of the husband’s interest would not otherwise 
affect the joint family status as.*sueh, or to confer upon the 
widow all the rights of a male coparcener other than those 
necessary for enforcing the rights expressly conferred on 
her. However, for purposes of income-tax assessment the 
widow is regarded as q member of the joint family (a). It lias 
been held in Madras that a trusteeship is not “ separate 
property ” within the meaning of the Act. and therefore 
devolves only on the widow and not on a son’s widow. The 
Act applies to moveable properties in foreign countries ( b). 


Whether Act ultra vires. —The Hindu Women’s ^Rights To 
Property Act of 1937 and Amending Act of 1938 do not operate 
to regulate succession to agricultural land in the Governor’s 
Provinces, or to a mortgagee’s interest or a lessee's interest (c) 
in $uch lands but are not ultra vires as to other lands (d). 

A mango grove is agricultural land within .the meaning 
of Sch. VII, Govt, of India Act (1935), lists TI and III ( e ). 

36. Propinquity the governing factor.—Under the Mitak- 
shara, the right to inherit arises from propinquity, that is, 
proximity of relationship (/). Under the Dayabhaga, it 


(a) The Connnixsioner of Income-tax v. A.V.P. ; 
Mr. M. Laksfwmanan ChUtiar (1911) Mail, j 
104. , ( 

(),) Unuvtul Arid v. Lttkdani Achi (1945) ¥. j 
C.ll.l. f I 

(r) Kotuyya v. Antiapvrnamma (1045) Mnd. 77/: 1 

Ramiuummi v. Maruguyyan (11145) Mail. , 

789. I 

i 

(<l) lu re the Hindu women’s rights to properly j 
act of 1937 and the Hindu women’ll j 
rights to property amendment act of 
1938 and In re a special reference under 
see. 313 of the Govern incut of India Act 
1935 (1941) F.C.K. 12; Anaut JmI v. 

Ram Adhar 17 Luck. 720. 198 I.C. 443. 

42 A.0.216. 


(e) Snrojiiu Devi v. Subrahmanyam (1945) Mad. 
01 . 

(J) Loll Mai *v. Catsibai (1881) 5 Bom. 110, 
121, 7 l.A. 212, 284; Adit Narayan v. 
Mahabir Prasad (1921) 48 j. A. 80, 95, 
0 Pat. L. J. 140, 60 I. C. 25f, (’21) A. PC. 
53 ; Vedaehela v. Subramania (1921) 48 
I.A. 349, 359, 44 Mad. 753, 64 I. C. 402. 
(’22) A. PC. 33 ; Parol Bapalal v. Mehta 
HarUat (1895) 19 Bom. 631; liabu'Lal v. 
Nanku Ram (1895) 22 Cal. 339; Suba 
Sinnh v. Sarafraz (1897) 19 All. 215 
[If.B.]; S abra many a v. Sha Subramanya 
(1894) 17 Mad. 318: Appandai v. 
llaqutali (1910) 33 Mad. 439, 444, 5 I. O. 
280 ; Chinnazamiv. Kunju. Pillai (1912) 53 
Mad. 152, 111. C. 885. 
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arises from spiritual efficacy, that is, the capacity for confer- S*. 
ring spirituar benefit on the manes of paternal and maternal 36» 
ancestors [s. 79]. But though under the Mitakshara the right to 
inherit does not arise from the right to offer oblations, the 
test to be applied, when a question of preference arises, is, in the 
case of sagotra Sapindas, the capacity to offer oblations (g), 
but, in the case of bhinna-gotra sapindas, the “ primary test ” 
is “ propinquity in blood ” (h) and, “ when the degree of blood 
relationship furnishes no certain guide,” the test is the capacity 
for conferring spiritual benefit (i). 

Different meanings of “ sapinda "jn the Mitakshara and the Dayabhaga. —In Buddha 
Singh v. Laltu Singh ( j ), their Lyrdships of the Privy Council said : “ It is now well 
settled by the decisions of this Board [Lallubhai Bappoobhoy v. Cassibai (k) and Ram- 
chandra'a case (Z)], that undm: the Mitakshara the sapinda-rclationship arises ‘ between 
two people through their being connected by particles of one body,’ namely, that 
of the common ^ancestor, in other words, from community of blood in contra¬ 
distinction to the Dayabhaga notion of ‘ community in the offering of religious 
oblations.’ ” 

• Bot£ the schools adopt as the starting point the text of Manu, “ To the rarest 
s^pinda, the inheritance next belongs.” Vijnaneshwara, the author of the Mitakshara, 
who flourished towards the end of the eleventh and the beginning of the twelfth^contury, 
laid down that sapinda-rclationship arose from community of blood, or, to use the quaint 
language of Jlindn writers, “ community of particles of the same body.” On the other 
hand, Jimuta Vahana, the author of the Dayabhaga, who came about five centuries later 
laid down that sapinda-relationship arose from “ community in the offering of funeral 
oblations ” (m). A sapinda, according to the Mitakshara, means a person connected 
by the same pinda or particles of the same body; according to the Dayabhaga, 
it means a person connected by the same pinda or funeral cake. It may happen 
that, in some instances, the same person is the preferential heir whichever test is 
applied. 

The doctrine of spiritual benefit is explained in sees. 79 to 87! 


37. G-otraja sapindas and bhinna-gotra sapindas.— (i) The 
Mitakshara divides sapindas or blood relations into two classes, 
namely:— 

(a) gotraja sapindas, that is, sapindas belonging to the 
same gotrar or family as the deceased ; and 


(9) Bhyt4t Ham Singh v. Bhyah Ugur Singh 
(1872) 13 M.I.A. 37?, 392; Buddha 
Singh v. Laltu Singh (1915) 42 I. A. 208, 
217, 227, 228, 37 All. 604, 613, 623, 624, 
• 30 I. C. 6, (’15) A. l'C. 70. 

(A) Balasubramnnya Pandya Thalaivar v. 
Subbyya Therar (1938) 65 T. A. 93 (1938) 
Mad. 559, 40 Bom. L. It. 704, 172 I. C. 
724, (’38) A. PC. 34. 

(i) Vedachela v. Subramania (1921) 48 I. A. 
349, 44 Mad. 753, 64 I. C. 402, (’22) 
A.PC. 33 ; Jotindra Nath Roy v. Nagendra 


* Nath Hoy (1931) 58 I.A. 372, 59 Cal. 576, 

135 r.C. 637, (’31) A.PC. 268; Adrmrmi 
v. JIanuma Heddi (1938) Mad. 200 (’37) 
A. M. 967. 

( j ) (1915) 42 I.A. 20»! 217, 37 All. 604, 613, 30 
I.C. 529, (’15) A.I'U. 70. 

(A) (1880) 5 Bom. 110, 121, 7 I.A. 212, 234. 

(I) Ramchandra v. Vinayak (1914) 41 I.A. 290, 
298, 42 Cal. 384, 404, 25 I.C. 290, (’14) 
A.PC. 1. 

(m) Ibid. 
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(b) bhinna-gotra sapindas, that is, sapinc^as belonging 
to a different gotra or family from the deceased. 

Gotraja sapindas are all agnates, that is, persons connected 
with the deceased by an unbroken line of male descent, as 
for instance, a son’s son, a son’s son’s son, or a brother’s son. 
If challenged, the identity of gotra ( n ) and the continuity of 
the lineage, not broken by an adoption into another gotra (o) 
must be established. Bhinna-gotra sapindas are all cognates, 
that is, persons related to the deceased through a female such 
as a sister’s son, a brother’s daughter’s son, etc. Bhinna- 
gotra sapindas are called bandhus in t*he Mitakshara, and are 
commonly known by that name. 

(2) Gotraja sapindas are sub-divided into \wo classes, 
namely, (1) sapindas technically so called, and (2) sama- 
nodakas. 

# 

(3) It will be seen from the above that the word “ sapinda” 
is used in the Mitakshara in two senses. In its larger 
sense it means a person having the same pinda or community 
of particles of the same body with the deceased, that is, a 
blood relation. In its narrower sense, the sapindaship ceases 
with the fifth degree on the mother’s side and the seventh degree 
on tjie father’s side. That is, a person is said to be the sapinda 
of another if, when he is related through his father, he is not 
more than seven* degrees from the common ancestor, and when 
related through the mother not more than five degrees from 
the common ancestor (p). In this sense, as there are no 
females in the pedigree of a gotraja sapinda, the sapindas include 
blood relations to the seventh degree only reckoned from and 
inclusive of the deceased as defined in sec. 39. In the following 
sections of this chapter the word A sapiiida” is used in its 
narrower sense. 


(it) Jadunath Kuar v. Bithttkrr Bakah Singh 
(1032) 50 I.A. 173, 36 C.W.N. 1073, 136 
1.0. 747, (’32) A.PC. 142. 

(o) Lai Sari Bar Pratap Bakah Singh v. Raja 
Bairang Bahadur Singh (1033) 0 Luck. 


121, 144 I.C. 529, (’33) A.O. 197. * 

(p) Mitakshara, chap. Ill, ▼. 63, quoted In 
Ranchandra v. Vinapak (1014) 41 I.A. 
290, 42 Cal. 384, 408, 25 I.C. 200, (’14) 
A. PC. 1. 
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38. Thes three classes of heirs.—(1) There are three 
classes of heirs recognized by the Mitakshara, namely:— 

(a) Gotraja sapindas; 

(b) samanodakas; and 


S>. 

38,39 


(c) bandhus. 


(2) The first class succeeds before the second, and the 
second succeeds before the third. 

39. Gotraja Sapin&as.—The gotraja sapindas of a person, 
according to the Mitakshara (q), are— 

(i) His 6 male descendants in the male line ; 

that is, his son, son’s son, son's son’s son, etc., being Sj to Sg in the 
table given on p. 34 below. 

(ii) his 6 male ^ascendants in the male line, the, wives 
of the first three of them, and probably also of the 
next three; 

that is, his father, father's father, father’s father’s father, eto., 
being F 1 to Fq in the table and their wives, that is, to Mg 
being the mother, father’s mother, father’s father’s mother, etc. 

(in) the 6 male descendants in the collateral male line 
of each of his six male ascendants'; 

(1) that is, Xj to x 8 in the line of F^, being his brother, 
brother’s son, brother’s son’s son, etc.; 

(2) Xj to Xg in the line of F 2 , being his paternal uncle, paternal 
uncle’s son, etc.; 

(3) Xj to Xg in the line of being his paternal grand-uncle, paternal 
grand-uncle’s son, etc.; 

• 

(4) Xj to xg in the line of F ^; 

(5) Xj to Xg in the line of F & ; and 

(6) Xj to xg in the line of f’g. 


(j) Sarkar’e Hindu Law, 7th ed., p. 97; S&rvadhi- 
kail’s “Principles ot Hindu Law of Inheri¬ 


tance,” 2nd ed., p. 603; Bhyah Ram v. 
Bhyah Ugur (1870) 13 M.I.A. 373, 304. 
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(iv) his wife, daughter, and daughter’s son. 

The sapindas arc 57 in number aa shown below:— 

tO S® . « a a aa aa aa aa a’ 5 

Fy to F® and their wives My to 1/® .12 

Xj to X® in each of the six lines from to F® .. .. 36 

Wife, daughter and daughter’s son .. .. .. 3 

57 

Tt will be seen that the sapinda relationship extends to seven degrees reckoned 
from and inclusive of the deceased, this being the Hindu mode of counting degrees. It 
is six degrees, if you exclude the deceased. The wifo becomes a sapinda of the husband 
on marriage. The daughter’s son is not a got raj a sapinda : he is a bandhu for he is 
related to the deceased through a female. For the purposes of succession, however, 
ho is ranked with gotraja sapindas. 

A sapinda, according to the Mitakshara, means a perpon connected with the same 
pinda or body. See sec. 36 above. 

In the case of the eons of a prostitute there can be no 
gotraja sapinda relationship between them or their agnate male 
descendants as the father is unknown (r). ^ 

40. Samanodakas. The sapinda relationship, as stated 
above, extends to seven degrees reckoned from and inclusive 
of the deceased. The samanodakas of a person* include 
all his agnates from the 8th to the 14th degree (s). 

The samanodakas arc shown in the table given on p. 34 in thick black type. They 
are 147 in number counting up to the 14th degree only ; they are :— 


S 7 to Sj 3 iii the descending line 

F; to Fj 3 in the ascending line 

x 7 to Xj 3 in each of six collateral lines from Fy to F G 

Xj to x J3 in each of*the 7 collateral lines from Fy to f’ 13 

. 7 

. 7 

..7x0-42 
..13x7 -=01 


147 


Ss. 

39-41 


Samanodakas are thoso male relations of a Hindu to whom he offers oblations of 
wafer while performing the Sradha ceremony. See sec. 80. 

41. Table of Gotraja sapindas and samanodakas.—The table 
given on p. 34 i& a table of Gotrajarsapindas and samanodakas (t). 


The thick black lines show where the sapinda relationship 
ends, and the samanodaka relationship begins. 


(r) Krishna Mudaliar v. Marimutliu Minlaliar 
& On. (1040) Mad. 109 (’39) A.M. 862, 
(1039) 2 M.L.J. 423, 13 I.tt. 298. 

(*) Atmaramv. Jiajirao (1035) 621.A. 139,1551. 
C. 330, (’35) A.PC. 57, approving Naraini 
v. Chandi (1887) 9 All. 467 ; Hama How 
v. Kuttiya (1917) 40 Mad. 654, 659, 34 


I.C. 204, (’17) A.M. 872 and disapproving 
Devkore v. Amritram (1885) 10 Bom. 372; 
Ham Haran v. Kamla Parsad (1910) 32 
All. 594, 6 I.C. 698. 

(t) This table is an enlargement of the table 
given in Sarvadhlkari’s ” Principles of the 
lllndu Law of Inheritance,” 2nd od., 
p. 527. 
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The samanodakas are shown in thick black type ; the rest 
arc sapindas. 

W is the widQW of the deceased owner, d is his daughter 
and d’s son is his daughter’s son. 

S x to # 13 are the son, the son’s son, the son’s son’s son, 
etc., of the deceased. 

F x to F 1Z are his father, father’s father, father’s father’s 
father, etc. 

k x to M c are his fnother, father’s mother, father’s father’s 
mother, etc. 

x x to x 13 in the lino of F x are his brother,' brother’s son, 
brother’s son’s son, etc. 

e 7 

<* 

x x to x 13 in the ling of F 2 are his paternal uncle, paternal 
uncle’s son, paternal uncle’s son’s son, etc. 

x x to x l3 in the line of F z are liis paternal grand-uncle, 
paternal grand-uncle’s son, etc., and so on in the remaining 
lines from F x to F 13 . 

The table does not include female heirs recognised in the 
Bombay Presidency. 

F x to F x3 is the ascending line; S x to S 13 is the descend¬ 
ing line; x x to x 13 are the thirteen collateral lines. 

42. Succession in the Bombay Presidency.—The rules 
of inheritance in force in the Bombay Presidency differ in 
some respects from those in force in the Benares,* Mithila and 
Madras schools. Again in those parts of the Bombay Presi¬ 
dency where the Mayukha is the prevailing authority, that is, 
the island of Bombay, Gujarat and the North Konkan, the 
rules of inheritance are in some respects different from those 
prevailing in other parts of that Presidency. The order of 
succession in the Bombay Presidency is given separately in 
Chapter VI (secs. 71-77). 


Ss. 

41,42 


2 
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Table of Saplndas and Samanodakas according to the'Mltakshara Law. 


F13. .Xj to X13 
F12 • -X] to X13 
Fji . Xi to X13 

I 

F10 ■ Xi to X13 
**9 . .Xj tO X|3 
Fg . .Xi to X13 

I 

F7 . -Xi to X13 


Me 


- x l 

— *2 - 

x s 

— r 4 

x s 

#6 

X7 tO X13 

II 

tO 

1 

f* 

~ X 1 

— x 2 — 

X 3 

- -*4 

X 5 

— a; e - 

-X7 tO X13 

M _ 

1 

V 

___ tg* 

^_, 7 *_ 

X 3 

___ />» 


« 

/y» - - 

_Y_ tA Y.. 


. 4 

x \. 

*^2 

X 4 

x s 


A7 IO A13 

11 

a? 

I 3 

— X 1 

"Tg * 

r J ? 3 

■ ~x 4 

— x s 

*^6 

“X7 to X13 

1! 

sf 

f. 

— Xj 


x 3 

x * 

— x h 

— ^6~ 

X7 tO X13 

II- 

H 


“*1 

— *2 — 

x ;i 

— x 4 

~ X S 


X7 tO X13 


W = OWNER . 

d d, 

I I 

d’s son <S 2 


t 

S7 tO Sl3 


Note .—For explanation of the 
table, see sec. 41. 
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43. Ordev of succession among sapindas.—The sapindas s. 43 
succeed in the following order:— 

1—3. Son, grandson (son’s son), and great-grandson (son’s soifs son), 
and (after 14th April 1937) widow, predeceased son's widow, and predeceased 
son’s predeceased • son's widow. —A son, a grandson whoso father is dead, and a 
great-grandson whose father and grandfather are both dead, succeed simultane¬ 
ously as a single heir to the separate or self-acquired property of the deceased 
with rights of survivorship («). See s. 29, s. 31, ill. (a), and s, 32. 

After 14th April 1937, a widow takes the same share as a son. The widow of a 
predeceased son inherits in like manner as a son if there is no son surviving of 
such predeceased son; and in like manner as a son’s son, if there is surviving a 
son or son's son of such predeceased son. The same rule applies mulalis mutandis 
to the widow of a predeceased son of a predeceased son. 

in Take per stirpes. —The son, grandson and great-grandson take per stirpes 
and not per cxiflltu. Sec s. 29 and illustration thereto. 

(2) Son bdfn after partition. —Where there has been a partition between a father 

and his sons, and a son is subsequently born to him, such son takes not 
only the share of the father in the joint property obtained by him on parti¬ 
tion, but tho whole of the property acquired by the father before or after 
partition to the exclusion of tho divided sons (y). A and his two sons, 

Ji and G 1 , constitute together a joint family. B and C separate from A. 

After the division** son J) is born to A. A and D remain joint. A then 
dies leaving D. D is entitled not only to A’s separated share of the joint 
property, but to the whole of A’s self-acquired property. Sec s. 310. 

(3) Divided and undivided sons. —Where there are sons by different wives, it 

often happens that the sons by one wife take their share of the joint pro¬ 
perty from the father and separate from him, and the father continues joint 
with tho sons by his other wife. Suppose now that the father dies leaving 
self-acquired property, some acquired before and some* after partition. 

Who is entitled to the property V According to the Allahabad, Bombay 
and Madras ruling ( w ), the undivided sons and thei* branches succeed as 
heirs to the whole of such property to the exclusion of tho divided sons and 
their branches. According to the Oudh rulings, they all inherit together, 

1 he reason given being that partition does not destroy rights of inheritance 
to the self-acquired property of a separated member (x). A and his two sons 
Band C constitute a joint family. B separates from A, and receives his 
share of the joint property. A then dies leaving self-acquired property. 

Both BandO survive A. According to the Bombay and Madras decisions, 

G alone is entitled to such property. According to thb Oudh decisions, 

B and C inherit the property in equal shares. See s. 341. 

(u) Marudafi v. l)orai*ami(\W) 30 Mad. 348 ; * 700, ( 32) A. M. 301; G’anexh Prasad v. 

Gangudhar v. Ibrahim ( 1923) 47 Bom. 550, Jlaznri Lai (1942) All. 759, 202 I. 0. 350, 

72 I. C. 307, (’23) A. B. 205. (’42) A. A. 201. 

(*>) fjftnh v - »hag man Singh (1882) 4 All. (*) Hadri Nath v. Uarde% (1930) 5 Luck. 049, 

4Z J' 123 I.C. 801. ('30) A. O. 77. [The caso of 

(in) Fakirappa v. YeUappa (1898) 22 Bom. 101 ; Kunwar Buhadur v. Madho Prasad (1918) 

Nana v. Ramachandra (1909) 32 Mad. 377, 17 All. L. J. 151, 49 I. 0. 020, ('10) A. A. 

2 l.C. 519; V air a van v. Srinivasachariar 223, relied upon in Badri Nath’n case, does 

(1021) 44 Mad. 499, 503-504, 02 I.C. 044, not support the decision In that rase]; 

('21) A.M. 108 [F.B.]; Narasimhanv. A mbika v. Jamuna Prasad (1942) 17 Luck, 

Narasimhan (1032) 55 Mad. 850, 137 I. C. 
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(4) Illegitimate sons. —The illegitimate sons of a Brahman, Kshatriya, or Vaisya 
are entitled to maintenance, and not to any share of the inheritance ( y ). 
See Mitakshara, ch. I, s. 12, v. 3. 

Thf illegitimate son of a Sudra, however, is entitled to a share of the inheritance 
provided (1) he is the son ( putra ) of a daai, that is, a Hindu (z) concubine 
in the continuous and exclusive keeping of his father and (2) he is not the 
fruit of an adulterous or incestuous intercourse (a). A Brahmin mistress 
of a Sudra does not become a Sudra herself and their son is not a 
Dasiputra (b). It is not necessary to constitute a woman a daai that 
she should not have been a married woman (c). She may bo a widow 
when the illicit connection begins (d), or sho may even be a married woman 
when such connection begins, provided that in the latter case the connec¬ 
tion has ceased to be adulterous when the son is conceived, as where the 
husband dies before conception (e). The condition that the connection 
should not be adulterous or incestuous is not to be found in the texts; it 
seems to havo been imposed on grounds of general morality (/). Nor is it 
necessary that a marriage could have taken r lace between the boy’s father 
and his mother (g). Ho is not, however, entitled to full rights of inherit¬ 
ance. The text of the Mitakshara bearing on the subject is as follows:— 

“ The son begotten by a Sudra on a female slave obtains a share by the 
father’s choice or at his pleasure. But after [the demise of] the 
father, if there bo sons of a wedded wife, let these brothers allow the 
son of the female slave to participate for half a share ; that is, let th em 
give him half [as much as is the amount of one brother’s] allotment 
Mitakshara, chap. I, sec. 12, verse 2. 

The above text refers to the property of a separated householder (h). 


In Kamulammal v. Viavanathaswami ( i ), the above text was interpreted by tho 
Privy Council to mean that an illegitimate son takes one-half of what he 
would have taken if he were legitimate, that is to say, the illegitimate son 
takes one-fourth (1/2 X 1/2), and the legitimate son takes three-fourths. 
If he dies leaving one legitimate son and 6 illegitimate sons, then 


(>/) lioshan Singh v. Balrnnt Singh (1000) 22 
All. 101, 27 I.A.- 51 ; Chuoturva v, Sahub 
Purhulad (1857) 7 M.f.A. 18 ; Bimini Lax- 
mandat v. Mrghraj Bhikchand (1038) Bom. 
779, (’38) A. B. 433. 

(z) Lingappa v. Esudasan (1004) 27 Mad. 13 
[a Christian woman is not a dasi ]; Sitaram 
v. C/anpat (1923) 25 Bom. L. 11. 429, 73 
I. C. 412, (’23) A. B. 384 [a Mahomedan 
woman is not a dasi]; Mahabir Prasad 
v. Raj Bahadur Singh (1943) 18 Luck. 
585 (Thakur woman). 

(o) Itahi v. Govind (1876) 1 Bom. 97; Sadu v. 
Bairn (1880) 4 Bom. 37; Gangabai v.* 
Bandu (1910) 40 Boin. 369, 32 I. C. 
086, (’16) A. B. 283 ; Bam Kali v. 
Jamma (1908) 30 All. 508; Bajtmi 
Nath Dm v. Nitai Chandra Deg (1021) 
48 Cal. 643, 63 I. C. 50, (’21) A.C. 820 
[F. B.l overruling Narain v. Baikal 
(1876) 1 Cal. 1; Kirpal v. Sukurmoni 
(1892) 19 Cal. 91, and Bam Sarain v. 
Tekthand (1901) 28 Cal. 194. See fiat 
Nagubai v. fiat Monghibai (1926) 53 I. A. 
153, 50 Bom. 004, g6 I.C. 20, (’26) A. PC. 
73 [on appeal from (1023) 47 Bom. 401, 
69 I.C. 291, (’23) A. B. 1301. The illegiti¬ 
mate son of a Sndra who is the offspring 


of an adulterous or incestuous intercourse 
Is entitled to maintenance only fs. 551). 
(6) Bamchandra Doddappa v. Banam Naik 
Dodnaik (1936) 60 Bom. 75, 37 Bom. 
L. B. 920, 160 I. C. 99, ('36) A. B. 1. 

(c) (1876) 1 Bom. 97, supra; Subramania v. 
Bathnaielu (1918) 41 Mad. 44, 47, 42 1. C. 
556, ('18) A. M. 1340. 

(if) (1916) 40 Bom. 369, 32 I. C. 986, (’16) A. 
B. 283, supra. 

(e) Tukaram v. Dinkar (1931) 33 Bom. L. It. 
289, 131 I. C. 883, (’31) A. B. 221; Mt. 
Daulat Kuar v. Bishundeo Singh (1040) 10 
Pat. 382, 189 I. C. 883, (’40) A. P. 310. 
(/) Soundararajan v. Arunachalam (1016) 39 
Mad. 136, 161, 33 I.C. 858, (’16) A. M. 
1170 [F. B.]. 

(g) (1916) 30 Mad. 136, 33 I. C. 868, (’16) A. 
M71170 [F. B.]. supra; Bajani Nath Das 
v. Nitai Chandra Dey (1021) 48 Cal. 643, 
63 I. C. 60, (’22) A. C. 820 [F. B.], 

(A) Banoji v. Kandoji (1885) 8 Mad. 457, 561. 
(i) (1923) 50 I. A. 82, 46 Mad. 167, 71 I. C. 
643, (’23) A. PC. 8 disapproving ; Kesaree 
v. Samardhan (1873) 6 N. W. P. 9; 
Chellammal v. Banganatham (1911) 34 
Mad. 277, 12 I. C. 247; (1916) 40 Bom. 
869, 321. C. 986, (’16) A. B. 283, supra. 
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if the 8 illegitimate sons were legitimate, they would each take 1 /7 ; 
being illegitimate, each of them will take 1/2 of 1/7, that is, 1/14 and 
the six together will take 3/7, and the remaining 4/7 will go to the 
legitimate son (j). 

Where there is no legitimate son, but a daughter or daughter’s son, the illegit¬ 
imate son^takes one-half of the whole estate, and the other half goes to 
the daughter, or to the daughter’s son, as the case may be ( k). According 
to the Privy Council decision in Kamulammal's case referred to above, 
the half share which an illegitimate son takes is a half of that which 
he would havo taken had he been legitimate. Applying that test, 
it is clear that had tho illegitimate son been legitimate, ho would have 
taken the whole estate to the exclusion of tho daughter; being illegitimate, 
lie takes one-half of tho wholo, and tho daughter or daughter’s son, 
as the case may be, take*the other half. In such a case, if the daughter 
(who has taken a h$lf share of the estate) dies, the half share descends 
solely to the daughter’s son and the illegitimate son is not entitled 

* to any portion thereof (f). If there be no widow, daughter, or 

daughter’s son, the illegitimate son takes tho whole estate (m). An 

adof ted son stands on the same footing as a legitimate son (n). 

• 

The share allotted to the illegitimate son under the Mitakshara is not in lieu 
of maintenance; it is in recognition of his status as a son (o). 

Tins legitimate son and the illegitimate son inherit their father’s property as 
coparceners with a right of survivorship. Thus if a Sudra dies leaving a 
legitimate son A, *nd an illegitimate son B, and A dies before partition 
without leaving male issue, B will take A'b share by survivorship to the 
•exclusion of A’s daughter, mother or other heir (p). See sec. 312. 

The right of an illegitimate son of a Sudra to inherit to his father is not merely 
a personal right: it passos on his death to his legitimate issue. Thus if a 
Sudra A has a legitimate son B and an illegitimate son O and 0 predeceases 
A, leaving a legitimate son D, then, on A’s death, D will take a moiety of 
the share of B, that is, B will take 3 /4, and D will take 1 /4; that being the 
share of his father U. It is an open question whether D would inherit at 
all to A, if he were the illegitimate son of C (q). 

Where, on partition between a legitimate son and an illegitimate son, property is 
allotted to tho widow, the illegitimate son can claim, on tho widow’s death, 
a share in the property allotted to her, as it stands on the same footing as 
property inherited from her husband (r). 

The illegitimate son of a Sudra inherits only to his father ; he has no claim to 
inherit to collaterals. Thus if a Sudra dies leaving a legitimate son A and an 
illegitimate son B, they will both inherit their father’s jfroperty as copar- 


(f> 

<*> 

\b 

<«) 

<*) 


Maharaja of Kolhapur v. Sundaram (1025) 
48 Mad*l, 03 I.G. 705, (25) A. M. 407. 
Shtsgiri v. Giretva (1800) 14 Bom. 282 ; 
Meenakshi v. Appakuitti (1910) 33 Mad. 

f 26, 4 I. C. 209; Annayyan ▼. Chinnan 
1010) 33 Mad. 366, 5 I. C. 84. 
Karuppayte v. Ramastoami (1032) 55 Mad. 

856, 137 I.C. 645, ('32) A.M. 440. 
Sarasvati v. Mannu (1870) 2 AU. 134, 
Mitakshara, chap.-1, sec. 12, para. 1. 
Maharaja of Kolhapur v. Sundaram (1025) 
48 Mad. 1, 03 I. C. 705, (’25) A.M. 407. 


ML 

(l>) 

( 7 ) 

(r) 


VeUuiyappa Chetty v. Nalarajan (1031) 
65 Mad. 1, 58 I.A. 402, 134 I.C. 1084, 
(’31) A. PC. 294. 

Raja Jogendra v. Nityanund (1801) 18 Cal. 
151, 17 I.A. 128, [<fti app. from (1885) 
11 Cal. 702], approving Sadu v. Baiza 
(1880) 4 Bom. 37. 

Ramalinga v. Pavadai (1002) 25 Mad. 519, 
524. 

Bhagwantrao v. Punjaram (1038) Nag. 255, 
174 I. C. 201, (’38) A. N. 1. 


S. 43 
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ceners. If they divide the property, A will take 3/4 and B will take 1/4. 
If A dies after partition, his share will pass to his o\i*i heirs, but in no case to 
B, B not being amongst his heirs. B can inherit to his father alone, and not 
to his father’s legitimate sons, nor his father’s brothers nor any other 
collaterals («). If A dies while he is joint with B without leaving male issuo 
his share would go to B by survivorship. But A ’s separate property would 
pass to his own heirs, and not in any ease to R. On the same principle, if 
a Sudra dies leaving an illegitimate son of his father and a half-brother, the 
half-brother is entitled to succeed, the illegitimate son being excluded 
from all collateral succession (t). And just as an illegitimate son is not 
entitled to inherit to collaterals, so a collateral is not entitled to inherit 
to him. Thus if a Sudra dies leaving a legitimate son A and an illegiti¬ 
mate son B, and A dies leaving a legitimate son C , and B dies with¬ 
out leaving any relations, C, who is a collateral, is not entitled to 
succeed to B 's property (u). ' 

The son of a Zami udar born of the hatar form of marriage among the Tanwars or 
Kanwars (Sudra) is illegitimate and is not entitled to the Zamindary in 
preference to the Zamindar’s cousin (r). '* The only question raised before 
the Judicial Committee was as to the validity of the marriage. The 
other point was conceded obviously because the Zamindari was 
impartible and the cousin took by survivorship. (Sec s. 587.) 

The illegitimate son is not entitled to succeed to the stridhan of his father’s 
wife (to). ** 

v 

There can be no coparcenary between a Sudra father and his illegitimate sons. 
But it has been held by the High C6urt of Bombay that on the father's 
death they hold the property inherited by them from hirn as coparceners 
and none of them can dispose of his interest in it by will (x). 

(5) Son born of atmloma marriage .— Under the Hindu law as administered in 
the Bombay Presidency, the marriage of a Brahman male with a Sudra, 
woman is an anuloma marriage and is valid. A son born of such a marriage 
is legitimate, but he is entitled only to a one-tenth share in the estate of 
his father. As regards the estate of his uncle also, he is entitled not to the 
whole of it, but only to a one-tenth share in it (y). 

4. Widow. 


(1) Widow's estate .-—The widow takes only a limited interest called the widow ’ s 
estate in the estate of her husband [s. 176]. On her death the estate goes 
not to her heirs, but to the next heirs of her husband, technically called 
reversioners (z) [ss. 168, 170]. She is entitled only to the income of the 
property inherited by her. She has no power to dispose of the corpus of the 
property except in certain cases [ss. 178-180]. She may, however, alienate 
her life-interest in the estate. 


(») Shame Shankar v. Hajesar ( 1890) 21 All. 99 ; 
Snbramama v. Halhnarelu (1918) 41 Had. 
44, 42 I.C. 560, (’18) A. M. 1346 [F. 0.1; 
AgU learyanarutaji v. Simji (1926) 49 
Mad. 110, 92 I. ft 928, (’20) A. M. 84 ; 
Itnj Fateh Singh v. Baldeo Singh (1928) 3 
Luck. 416, 109 T. C. 310, (’28) A. O. 233. 
(f) Dharma v. Sakharam (1920) 44 Bom. 185, 
55 1. 306, (’20) A. B. 205. 

(tt) Ziprn v. Bomtya (1922) 40 Bom. 424, 64 I. C. 
975, (*22) A. B. 176. 

(t>) Barn Saran Singh v Mahabir Setcak Singh 


(1934) 61 I. A. 106, 147 I. 0. 667, (’34) 
A. PC. 74. 

(w) Aj/iftearyanandaji v. Simji (1926) 49 Mad. 

116. 92 I. C. 928, (’26) A. M. 84. 

(x) Shamu v. Jiabu Aba (1028) 52 Bom. 300.110 

I.C. 116, (’28) A.B. 153. See VarKri*awmy 
v. Doramwmy (1931) 9 llang. 266, 
271, 272, 132 I.C. 817, (’31) A.B. 216. 

(y) Nalha v. Mehta Chhotalal (1931) 55 Bom. 1, 

130 I.C. 17, (’31) A.B. 89. 

(?) lihugtvandem v. Myna Bare (1867) 11 M. 
I.A. 487. 
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(2) * Unchastity. —An unchaste widow is not entitled to inherit to her husband. 

But once the husband’s estate has vested in her (which can only happen if 
she was chaste at the time of her husband’s death), it will not bo divested 
by unchastity subsequent to her husband’s death (a). 

(3) Re-marriage. —The re-marriage of a widow, though now legalized by the Hindu 

Widow’s Re-marriage Act, 1856, divests the estate inherited by her from 
her deceased husband. By her second marriage she forfeits the interests 
taken by her in her husband’s estate, and it passes to the next heirs of her 
husband as if she were dead (a. 2 of the Act). The reason is that a widow 
succeeds as tho surviving half of her husband, and she ceases to be so on 
re-marriago. But a widow docs not by re-marriage lose her right to succeed 
to the estate of her son (6^ or her daughter (c), by her first husband. 

Does a Hindu widow who ha& ceased to be a Hindu before her re-marriage, e.g., 
by conversion to Mahomedanism, forfeit her rights to her husband’s 

* property T Yes, Recording to the Calcutta (d), Madras (e), Bombay (/), 
and Patna (g) decisions. No, according to the Allahabad decisions ( h ). 

There is a coSflict of opinion as to whether a yfidow who is entitled to re-marry 
by tho custom of the caste to which she belongs, forfeits her interest in her 
husband’s estato by re-marriago. It has been hold by the High Court of 

, Allahabad and the Chief Court of Oudh, that she does not; by the other 

High Courts, that she docs. The Allahabad High Court has again consider¬ 
ed the matter in a Full Bench and held that she does not, u n less it is proved 
that there is also a*custom of such forfeiture on such a contingency (»'). 
See tho cases cited in s. 563 below. Tho mere fact that there is a practice 
of re-marriage after ^856 would not necessarily be indicative of any ancient 
custom existing before the Act and such a custom has to bo proved by the 
party relying on it (j). 

(4) Two or more widows. —Two or more widows succeeding as co-heirs to the estate 

of their deceased husband take as joint tenants with rights of survivorship 
and equal beneficial enjoyment. Thus is a Hindu dies leaving two widswa 
A and B, they are entitled as between themselves to an equal share of the 
income, and on the death of either of them, the other is entitled to the whole 
of tho incomo by survivorship. Though co-widows take as joint tenants 
no one of them has a right to enforce an absolute partition of the estate against 
the others so as to destroy their right of survivorship. But they are entitled 
to obtain a partition of separate portions of the property so that each may, 
enjoy her equal share of tho income accruing therefrom, and the Court may, 
at suit of any one of them pass a decree for separate possessionan-d enjoyment. 
Each can deal as she pleases with her own life-interest, but she cannot 
alienate any part of tho corpus of the’estate by gift or will 90 as to prejudice 
the rights of tfie survivor or a future reversioner. If they act together 


(a) MoniranBv. Ken Kolitani (1880) 5 Cal. 

778, 7 l.A. 115; Sellam v. Chirmammal 
(1901) 24 Mad. 441; Qanqadhar v. Yellu 
(1912) 38 Bom. 138, 12 I.C. 714. 

(b) Mora Suth v. Boreani (1869) 2 Bong. L.B. 

A.C. 199; Cha mar Hum v. Kashi (1902) 
26 Bom. 388 ; Bmappa v. Hay am (1905) 
29 Bom. 91 [F.B.]; Lakshmana v. Sira 
(1905) 28 Mod. 425 ; Kundan v. Secretary 
of State (. 1926) 7 Lah. 543, 96 I.C. 865, (’20) 
A.L. 637. 

(C) Bhiku v. Keshas (1924) 26 Bom. L.lt. 235, 
80 I.C. 512, ('24) A.B. 360. 

(d) Matungini v. Ram Button (1892) 19 Cal. 289 


• (K. B.l. 

(e) Vitta v. Chatakondu (1918) 41 Mad. 1078. 

48 I.C. 50, (’19) A.M. 854 [F.B.l. 

(/) Uaghunath Shanker ^ Lax mi Hai (1935) 
59 Bom. 417 ; 37 Bom. L. it. 100, 157 
I. C. 058, (’35) A. B. 298. 

(g) Mussammat Suraj v. Attar (1022) 1 I'nc. 

700, 67 r.C. 550, (’22) A.P. 378. 

(A) Abdul Aziz v. Nirma (1913) 35 All. 466, 20 
I.C. 335. 

(i) Bhola Umar v. Mt. KausUla (1933) 55 All. 

24, 140 I.C. 631, (’32) A.A. 617. 

(j) Bhola Umn v. Kamilla (1936) 58 All. 1034, 

109 I. C. 504, (’37) A. A. 230. 
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S. 43 they can burden the reversion with any debts contracted owing to legal 

necessity but one of them acting without the authority of the other, cannot 
prejudice the right of survivorship by burdening or alienating any part of 
the estate. The mere fact of partition between the two, while it gives each 
a right to the fruits of the separato estate assigned to her, docs not imply 
a right to prejudice the claim of the Burvivor to enjoy the full fruits of the 
property during her lifetime (k). But the right of survivorship may be 
relinquished by agreement between the widow. Such an agreement may 
be effected orally and without a registered instrument (1). See s. 181 (C). 

Where a Hindu dies leaving only one widow, she can alienate her life-interest in 
the property inherited by her from her husband, but she cannot alienate 
the corpus of the property except for legal necessity. An alienation of the 
corpus except for logal necessity does not bind the next heirs of her husband 
who succeed to his estate after the widow's death. Thus if a Hindu dies 
leaving a widow and a brother, and the widow sells or mortgages the corpus 
of the estate without legal necessity, the* salo or mortgage binds only her 
life-interest. On her death, her husband's brother yould succeed to the 
estate as his hehyend he would not bo bound by the salo or mortgage, the 
same having been made without legal necessity (ss. 181-181B, 185). 

Where a Hindu dies leaving two or more widoim, and they are in joint possession 
of the estate, any one of them may alienate her undivided interest in her 
husband’s property. If any one of the widows is in possession of a sejjarate 
portion of the property whether it be bj T mutual agreement between them 
or under a decree of the Court, she may alienate her share of the income 
which is derived from that portion. But in either case the rfuenation cannot 
take effect or have validity beyond her lifetime. It is good only for her life, 
and on her death her interest in the property goes to the co-widow by 
survivorship. She cannot alienate her interest so as to defeat the right of 
survivorship of the co-widow. That can only be done with the consent of the 
co-widow (»»). 

Two or more widows cannot by any agreement between them affect the rights 
of the ultimate reversioners (n). 

4A. Predeceased son’s widow, widow of predeceased son of predeceased 
son— 

(See S. 35. supra.) 

5. Daughter.— 

(1) Priority among daughters. —Daughters do not inherit until all the widows are 
dead. As between daughters, the inheritance goes, first, to tho unmarried 
daughters (o), next, to daughters who # are married and “unprovided for,’’ that 

(ft) Bhuguandeen v. Myna Baee (1867) 11 M. (m) Bhugxoandem v. Myna Bate (1867) 11 M. 
I.A. 487; Sri Gajmpathi Nilamani v. Ha- I.A. 467 ; Han Narayan v. Vital (1007) 

dhamani (1877) 1 Had. 200, 4 I.A. 212, 31 Bom. 560; Ramakkal V. Ramasami 

followed in Chhittar v. Gaura (1912) 34 (1800) 22 'Mad. 522; Janoki Nath v. 

All. 189, 13 I.C. 320; Met. Sundar v. Mothuranath (1883) 0 CM. 580; Varga 

Paroati (1889) 12 All. 51, 16 I.A. 186 ; Dat v. Gita (1011) 33 All. 443, 440, 0 I.C. 

Qauri Nath Kakaji v. Gaya Kuar (1928) 408; Nandi v. Samp Lai (1917) 39 All. 

55 I.A. 399f 111 I.C. 485, (’28) A. TO. 463, 40 I.C. 71 (’17) A. A. 179. . 

251; Appalasuriv. Kannamma (1026)001. (n) Sri Gajapati v. Pusapati (1803) 16 Mkd. 1,19 
C. 881, (*26) A.M. 6; Mt. Gaya Derx v. I.A. 184; Makadevappa v. Batagawada 

Mt. Tultha Devi (1035) 10 Luck. 587, 154 (1004) 29 Bom. 346; Vadali v. EotipaUi 

I. C. 125, (’35) A. O. 206. See aUo (1003) 26 Had. 334. See also Subbammal 

Jainarayan v. Mia (1033) 12 Fat. 778, v. Avudaiyammal (1007) 30 Mad. 8. 

146 I. C. 322, (’33) A. P. 464 ; Dulhin (o) Jamnabai v. Khimji (1800) 14 Bom. 1, 13 ; 
Parbati Kuer v. Baijnath Prasad (1935) Qovind v. Bam Adhar (1033) 8 Luck. 182, 

14 Pat. 618. 140 I.C. 656, (’33) A.O. 31; Bayava v. 

(I) Latchumammal v. Gangammal (1011) 34. Parvatata (1033) 35 Bom. L.R. 118, 144 

Mad. 72, 7 I. C. 858 I.C. 442, (’33) A.B. 126. 



MITAKSHARA SUCCESSION.* 


41 


is, indigent, and lastly, to daughters who are married and are “ enriched,” 
that unpossessed of means (p). A married daughter may be a widow (q). 
No member of the second class can inherit while any member of the first 
class is in existence, and no member of the third class can inherit while any 
member of the first or the second class is in existence. 


(2) Survivorship. —Two or more daughters of a class take the estate jointly as in 

the case of widows, with rights of survivorship (r). Any one daughter may 
alienate her life-interest in the property, but not so as to affect the rights 
of survivorship of the other daughters (a). And, like widows, daughters 
may enter into any agreement regarding their respective rights in their 
father’s estate, provided such agreement does not prejudice the rights of 
reversioners (t). They may divide the estate merely with a view to 
convenient enjoyment, retaining the right of the survivor to take the whole 
on the death of one of «them, or they may agree that the right of 
survivorship should bo extinguished as between themselves (it). The 
agreement may bo effected orally and without a registered writing ( v). As to 
Bombay Presidei^sy, see note (4) below. 

(3) Limited estate. —The daughter takes a limited interest in the estate of her 

fathePcorresponding to the widow’s estate^ On her death, the estate passes 
not to her heirs, but to the next hciTS of her father {tv) [see s. 169]. The 
next heirs of the father are called reversioners. As to Bombay Prcsi- 

, dency, see note (4) below. 

a 

(4) In the Bombay Presidency. —Rules (2) and (3) do not apply in the Bombay 

Presidency [see s. 72, no. 6]. A has two daughters B and C. & has 
a daughter D. On A'a death, his estato will go to B and C. In places other 
tjian the Bombay presidency, they each take a “ woman’s estate ” with 
rights of survivorship. Therefore, on B'a death, her interest in the estate 
will go, not to her daughter D, but to her sister C by survivorship. In the 
Bombay Presidency, however, it is different. There on A' s doath B and G 
will each take an absolute interest in a moiety of the estate so that on B'a 
death, her moiety will go to her heir D, and on O' a death, her moiety 
will go to her own heirs. * « 

(5) Unchaslity. —-Unchastity of a daughter is no ground for exclusion from 

inheritance (a), except that in Bombay, where there is an unmarried daugh¬ 
ter who is a prostitute and a married daughter who is chaste, the latter 
succeeds in preference to the former (y). It may here bo observed that 
under the Mitakshara law, a widow is the only female who is excluded from 
inheritance by reason of unchastity ( 2 ). 


(p) Manki v. Kunlun (1925) 4? All. 403, 87 I.C. 

121, (’25) A.A. 375; Totawa v. Basawa 
(1899) 23 Horn. 229; Audh Kumari v. 
Chandra Dai (1879) 2 All. 661; Danno v. 
Darbo (1882) 4 All. 243. 

(q) Rajrani v. Gomati (1928) 7 Pat. 820,111 I.C. 

673, (’28) A.P. 460. 

(r) AumirtJlall v. Rajoneekani (1875) 2 I. A. 

113, 126,15 Beng. L. K. 10, 24 ; Chhaltar ■ 
Singh v. Hukum Kunwar (1936) 58 All. 

. 391; Surendranath ham v. Rad ha Rani 
9 Debi (1940) 2 Cal. 415, 187 I.C. 108, 67 
I. A. 129, (’40) A.-PC. 45. 

<«) Kanni v. Ammakannu (1900) 23 Mad. 504; 
Yelumal Chetty v. Natesachitri (1945) Mad. 
86. 

(C) Katiash v. Kashi (1897) 24 Cal. 339; 


Alamelu v. halu (1920) 43 Mad. 849, 26 
I.C. 455, (’15) A.M. 103. 

(u) Sundarasiva v. Viyyamma (1925) 48 Mad. 

933, 91 I.C. 40, (’257 A.M. 1267. 

(V) (1920) 43 Mad. 849, 853, 26 I.C. 455, (’15) 
A.M. 103, tapra. 

(w) Chotay Lull v. Chunnoo Lall (1879) 4 Cal. 
744,61.A. 15 ; Mutia v. Dora Singa (1881) 
3 Mad. 290, 8 I.A. 99. 

(*) Advyapa v. Rudrat>aJlB80) 4 Bom. 104; 
Kojiyadu ▼. Lakshmi (1882) 5 Mad. 149, 
156. 

(y) Tara v. Krishna (1907) 31 Bom. 495; Govind 

Bhawshet v. Bhike Mahadeoshet (1945) 
V.F.C.B. 1. 

(z) Vedammal v. Vedanayaga (1908) 31 Mad. 

100 . 
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(6) Illegitimate daughter .—The illegitimate daughter, even of a Sudra, has no 
rights of inheritance to her father (a). But she is entitled to inherit to her 
mother (ft). Sec ss. 163 and 164. 

< 4) Exclusion by custom .—A daughter may be excluded from inheritance by 
special family or local custom (c). 


6. Daughter’s son.— *■ 

(1) When entitled to succeed .- -The daughter’s son is not entitled to succeed if 

there be any daughter living and capable of inheriting (d). A daughter’s 
son is strictly a bandhu or bhinna-gotra sapinda, being related to the 
deceased through a female, but he inherits with gotraja sapindas by virtue of 
express texts (e); sec note (5). He succeeds not as an heir to his mother, 
but as an heir to his own maternal grandfather. 

(2) . Takes as full owner. —The daughters son takes the estate as full owner like 

any other male heir, and on his death the succession passes to his heirs and 
not to the heirs of his maternal grandfather (/). 

• 

(3) Take per capita. —Daughters’ sons take per* capita, not per stirpes. A has 

two daughters II and G. B has two sons, and C has three. Ji and V die 
in .4’s lifetime. 4 then dies leaving the five grandsons. The estate will 
be divided into five shares, each grandson taking one share. 

(4) Where daughter's sons are joint. —It was held by the Judicial Committee in 

1002 that two or more sons by a daughter living as members of & joint 
family, take the estate inherited by them from their maternal grandfather 
1 as joint tenants with rights of survivorsljjp (g). It is doubtful how far this 

remains good law f8ee 8. 223 (2) ]. But sons by different daughters would 
take as tenants-in-common, for there csift bo no coparccnaiy between sons 
by different daughters (h). A dies leaving two grandsons G and I) by 
different predeceased daughters, C dies leaving a widow. O’s interest in the 
estate will pass to her as his heir, and not. to D by survivorship. 


(5) The daughter's son occupies a peculiar position in the Hindu law. He is a 
bhinna-gotra sapinda or bandhu, but he comes in before parents and other 
more remote gotraja sapindas. The reason is that according to the old 
practice it was competent to a Hindu who had no son to appoint a daughter 
to raisb up issue to him. Such a daughter, no doubt, was the lawful wife 
of her husband, but her son, called putrika putra, became the son of her 
father. Such a son was equal to an aurasa or legitimate son, and took 
his rank, according to several authorities, as the highest among the 
secondary sons. Although the practice of appointing a daughter to raise 
up issue for her father became obsolete, the daughter’s son continued 
to occupy the place that was assigned to him in the order of inheritance and 
ovep now he takes a place practically next after the male issue, the widow 
and the daughters being simply interposed during their respective lives (t). 


(a) bhikya v. Babu (1008) 32 Bom. 002. , 

(b) Arunagiri v. Ranganayaki (1898) 21 Mad. 40. 

(c) Bajramji v. Manokamika (1908) 30 All. 1, 

35 I.A. 1 ; Parbati v. Chandarpal (1909) 
31 All. 457, 30 I.A. 125, 4 I. C. 25 ; 
BalgoUnd v. Badri Prasad (1923) 50 l.A. 
196, 45 All. 413, 74 I.C. 449, C23) A. PC. 
70 ; Baj Bachan Singh v. Bhanwar (1929) 
4 Luck. 690, 118 I.C. 760, (’29) A.O. 629. 
(rf) Baijnath v. Mahabir (1878) 1 All. 608 ; San 
Kumar v. Deo Saran (1866) 8 All. 365. 


(«) Srinivasa v. Dandayudapani J1889) 12 Mad. 

(/) Mutta v. Dorasinga (1881) 3 Mad. 290, 8 
l.A. 99; Muttuiaduganadha v. Periammi 
(1896) 19 Mad. 451, 23 l.A. 128. 

( g) Raja Venkayyamma v. Venkamramn- 

nayyamma (1002) 25 Mad. 678, 29 
'.A. 156. 

( h ) Raja Vythinatha v Yegyia (1904) 27 Mad. 

382, 385. 

(t) In Bombay, the daughter takes not lor life, 
but absolutely. 
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« 

The difference in his position under the old law and the present 
law is that under tho former he became by a fiction of law a member of 
his maternal grandfather’s family, whilo under the present law 4e is a 
member of his own father’s family, but is also regarded as a son’s son 
to his mateiaial grandfather for purposes of inheritance (j). “ In regard 
to the obsequies of ancestors,” says the Mitakshara, “ daughter’s sons 
are considered as son’s sons Mit. ch. ii, sec. 2, v. 6. 

(6) If a daughter is excluded from inheritance to her father by custom, her issue 
also cannot inherit to her father, that is, their maternal grandfather. 
But this does not prevent them from being the atridhan heirs (k). See 
above, “ Daughter,” note No. (7). 

7. Mother (Z).— « 

(1) Mayukha Law .—In cases governed by tho Mayukha, the father is preferred 

to the mother (to). 

(2) Limited interest. —TJhe mother takes a limited interest in tho estate of her 

son corresponding to tho widow’s estate. On her death, the estate passes 
not to her heirs, but to her son’s heirs (n). 

(3) Unchastity and re marriage.— Unchastity of a mother is no bar to her succeed¬ 

ing as heir to her son, nor docs remarriage constitute any such bar (o). 
•(4) ^Step-mother.- -A step-mother is not entitled to inherit to her step-son (p). 
t In the Bombay Presidency, however, she is an heir, for she is there 

regarded as a aagotra sapiuda (g). See s. 64 below. m 

(5) Adoptive mother.— Mother includes adoptive mother, so that an adoptive 
igothcr, according $o the Mitakshara law, succeeds before the adoptive 
father (r). On the death of a son adopted in dwyamushyayana form, tho 
adoptive mother and natural mother both inherit equally as co-heiresses (a). 

8. Father.— 

Mayukha Law. —Tn cases governed by the Mayukha, the father succeeds 
before the mother. See note (Z) under tho head “ Mother.” 

9. Brother.— 

(i) of the whole blood. 

(H) of the half-blood. 

(1) Whole before half-blood. —Brothers of the whole blood succeed before those 
of the half-blood (t). The half-brothers referred to here are sons of 
the same father by a different mother. Sons of the same mother by a 
different father are not entitled to succeed as “ brothers ” (u). 


(j) Karuppai v. Santatanarayanan (1904) 27 

Mad. 300, 311-312. See also Babui Rita 
v. Balm Purun (11)10) 1 Pat. L.J. 581, 38 
I.C. 44, ('16) A.V. 8. • 

(k) ltaj Bachun Singh v. Bhanwa, (1929) 4 I uck. 

690, 118 I.C. 760, (’29) A.O. 290. 

(i) Anandi%. JIari (1909) 33 Bom. 404, 3 I.C. 
745. 

(m) Khodabhai v. Bahdhar (1882) 6 Bom. 541. 

(n) Mfijbhuknndas v. Bai Parrati (1908) 32 

Bom. 26 ; Jullessur v. Uggur (1883) 9 Cal. 
725. 

(o) Kojiyadu v. Lakxhmi (1882) 5 Mad. 149; 

Vedammal v. Vedanayaga (1908) 31 Mad. 
100 ; Dal Singh v. Dini (1910) 32 All. 155, 
5 I.C. 521 ; Baldeo v. Mathura (1911) 33 
All. 702, II I.C. 43 [unchaxtity]; Basappa 
v. Ilayava (1905) 29 Bom, 01 [F.B.1 
[remarriage], . 


(j)) llama Sand v. Sunjiani (1894) 16 All. 221; 
Ramasami v. Narammma (1885) 8 Mad. 
133; Tahaldni v. (tai/a Pershad (1910) 
37 Cal. 214. 5 1.0.135 ; Seethai v. Nachitir 
(1914) 37 Mad. 286, 22 I.C. 18, ('14) 
A. M. 30; Naraniiha Krishna v. Collector 
• of TinnereUy (1935) M. W. N. 1001. 

(g) Kesserbai v. V it lab (1880) 4 Bom, 188; 
Russoobai V. Xoolekhabai (1895) 19 Bom. 
707. 

(r) Ajiandi v. JXari (1909) 33 Bom. 404, 3 I.C. 
745. 

(*) Basappa v. Curlingama (1933) 57 Bom. 74, 
142 I.C. 634, (’33) A.B. 137; Kantawa 
v. Sangangomda (1942) Born. 340, 201 t.C. 
633, (’42) A.B. 193. 

({) Anant Singh v. Durga Singh (1910) 37 T.A. 

191, 32 All. 363, 6 I.C. 787. 

(u) Ekoba v. Kashiram (1922) 46 Bom. 716, 60 
I.C. 341, (’22) A.B. 27. 


S. 43 



44 


HINDU LAW. 


S. 43 (2) Mayukha Law .— In cases governed by the Mayukha, brothers oi the half* 

blood share with the father's father lv). 

To the separate property of a person all his brothers succeed though some are 
joint with him as to other property and others are completely divided from 
him (to). * 

10. Brother’s son— 

(») of the whole blood. 

(U) of the half-blood. 

(1) Takes before brother's son's son. —The brother’s son succeeds before the 

brother’s son’s son (x). 

4 

(2) Whole blood before half-blood. —Sons of brothers of the whole blood succeed 

before sons of brothers of the half-blood [see s. 44]. 

(3) Take per capita. —Brothers’ sons take per cVpila [see s. 32]. 

Note. —The Mitakshara, in discussing the place of the father’s mother in the 
order of succession, says: “ No place, however, is found for her in the 

compact series of heirs from the father to the nephew. 

She must, therefore, of course succeed immediately after the nephew"'. 
Mit., ch. IT, s. 5, v. 2. According to this text, as literally^interpreted 
“ the compact series of heirs ", that is, the series of heirs first entitled 
< to inherit, ends with tho brother’s son. But it has been held by the 

Privy Council in Buddha Singh v. Laltu Singh (y), that the expression 
“brother’s son” in the above text includes “ brother’^son’s son,” so 
that the compact scries ends not with the brother’s son, but with the 
brother’s son’s son [No. 11], and the father’s mother [No. 12], takes 
not after tho brother's son, but after the brother’s son’s son. 

11. Brother’s son’s son.— 

* (1) See’ notes to No. 10 above. 

(2) Whole blood before half-blood. —Grandsons of the whole brother take before 

tho grandsons of the half-brother [see s. 44]. 

(3) Brother’s sons’ sons take per capita [see s. 32]. 

(4) The compact series of heirs under the Mitakshara as interpreted by the 

Privy Council ends with the brother’s son’s son. See No. 10 above 
note (3). 

12. Father’s mother. 

13. Father’s father. 

13A. Son’s daughter.— 

(1) This is the place now assigned to the son’s daughter by the Hindu Law of 
Inheritance (Amendment) Act 2 of 1929. Before that Act slje was 
recognized as an heir only in the Bombay [s. 55 (1)] and Madras [s. 56 (1)] 
Presidencies, where she ranked as a bandhu. Under the Act she inherits 

(v) (1016) 42 l.A. 208, 87 All. 604, 30 I.C. 620, 
(’16) A.PC. 70, approving Kalian Rai v. 
Ram Chandra (1002) 24 All. 128 and dis¬ 
approving Suraya v. Lakthmmarasa mma 
(1882) 6 Had. 291. 


(r) Chap, v, s. 8, para. 20. 

(») Sham Rao v. Kriihnarao (1941) Nag. 608, 
(’41) A.N. 297. 

lx) Sher Singh v. Batdeo Singh (1928) 60 All. 
904. 110 I.C. 712, (’28) A.A. 612. 
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as aA heir in a!2 places where the Mitakshara law applies, and succeeds §. 43 
immediately after the father’s father. See note to No. 13D below, 

“ Hindu Law of Inheritance (Amendment) Act 2 of 1929.” 

(2) Estate. —The son’s daughter takes an absolute estate in Bombay [s. 170 (2)]. 

In Madrag, she takes a limited estate [s. 168]. She would also take a 
limited estate elsewhere. 

13B. Daughter’s daughter.— 

(1) This is the place now assigned to the daughter's daughter by the Hindu 

Law of Inheritance (Amendment) Act 2 of 1929. Before this Act, she was 
recognized as an heir only in the Bombay [s. 56 (1)] and Madras [b. 56 (1)] 
Presidencies, where she ranked as a bandhu. Under the Act she inherits 
as an heir in all places viJhere the Mitakshara law applies, even in provinces 
where before the Act she was not an heir (z), and succeeds next after the 
son’s daughter. See note to N. 131) below, “ Hindu Law of Inheritance 
(Amendment) ^Lct 2 of 1929." 

(2) Estate. —The daughter’s daughter takes an absolute estate in Bombay 

[s.^70 (2)]. In Madras, she takes a Jimited estate [s. 168]. She would 
also take a limited estate elsewhere. 

13C. Sister.— 

(f) This is the place now assigned to the sister by the Hindu Law of Inheritance 
(Amendment) Act 2 of 1929. Before that Act, sho was recognized as an 
heir only in the Bombay [s. 64] and Madras Presidencies [s. 56]. *But the 
Act is applicable even where tho sister had not been previously recognized 
• as an heir (a). • 

As regards the Bombay Presidency, she is expressly mentioned as an heir in 
the Mayukha. She is not, however, expressly mentioned as such in the 
Mitakshara, but her right as an heir has long since been recognized [s. 64 (1) ]. 

Her place also in the order of succession has long since been established : 
she succeeds immediately after the father's mother, and before the father's 
father [s. 66 (1), s. 72 (12), a. 77 (12)J. Her place in the order of succession 
is not affected by the Act, for the Act contemplates succession after the 
father’s father, while her place as determined by a scries of decisions since 
1865 is immediately after the father’s mother whether under the Mitakshara 
or the Mayukha ( b ). 

In the Madras Presidency, the sister ranked as a bandhu before the Act [s. 56 
(1)]. Under tho Act she succeeds next after the daughter’s daughter. 

(2) Half-sister. —The question whether a half-sister gets the benefit of the Act has 

given rise to difference of opinion. Tho Privy Council have held (thus 
settling the. difference between the various High Courts) that the term 
* sister ’ includes a half-sister ; but a full sister and a half-sister do not take 
together. The latter takes only in default of the full sister (c). 

(3) Estate. —The sister takes an absolute estate in Bombay [s. 170 (2)]. In 

Madras, she takes a limited estate [s. 168]. She would also take a limited 
estate elsewhere. 


(«) DaUingar Singh v. Jainath Kuar (1040) 13 
Luck. 220,136 I.C. 753, (*40) A.O. 138. 

(a) Bindethari Singh v. Baij Nath Singh (1038) 
13 Luck. 380, 168 I. C. 733, (*37) A. O. 
402; Mt. ltajpali Kuntoar v. Surju Jtai 
(1036) 58 All. 1041 (F.B.), 163 I. C. 756, 


(’30) A. A. 507. 

(6) Shidramappa v. NUambai (1033) 57 Bom. 

377, 144 I.C. 025, (’33) A.B. 137. 

(e) Mt. Sahodra v. BamBabu (1043) 60 T.A. 145, 
45 Bom. L.R. 350, 206 I.C. 396, (’43) 
A. PC. 10. 
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S. 43 


(4) It is now held by all the courts that the Act applies though 4 the last male-owner 
died before tho Act, if the succession in respect of which the question arose, 
opened after the Act (d). But the Act obviously does not apply where the 
* succession opened before tho Act (c). 

13D. Sister’s son.— 

« 

(1) This is the place now assigned to the sister’s son by the Hindu J.aw of 

Inheritance (Amendment) Act 2 of 1929. Before that Act, he ranked as a 
bandhu [s. 64, No. 3], Under the Act, he succeeds next after the sister. 

(2) Hindu Law of Inheritance (Amendment) Act 2 of 1929.—This Act applies 

only to cases “ subject to the Law of Mitakshara.” The material section 
is section 2 which is as follows 

“ A son's daughter, daughter’s daughter, sister, and sister's son shall, in 
the order so specified, be entitled to rank in the order of succession 
next after a father’s father [No. 13] and before a father’s brother 
[No. 14]: Provided that a sister’s son s^all not include a son adopted 
after the sister’s death.” 

The Act came into force on 21st February, 1929. It is ‘hot retrospective. 
It applies only £o cases where the succession opens after that date. 

The Act applies to Jains in Gujarat governed by Mavtikha, the sister’s 
son is therefore preferred to father’s sister (/). ( « 

In ascertaining the heirs of a maiden’s father—they being her heirstin 
, respect of her stridhana when she dies leaving neither brother, mother 

nor father—Act II of 1929 is applicable (g). 

Tho Act is set out in Appendix VIII bcloiv. • 


13E. Half-sister’s son.— 

This is tho place which should be given to the half-sister's son according 
to tho Act. (See note under Half-sister, supra.) 

14. Paternal uncle. 

IP. Paternal uncle’s son [see s. 32]. 

16. Paternal uncle’s son’s son. 

He succeeds before 20 (h). 

Whole blood and half-blood .—Bee s. 44 and notes thereto. 


(4) 


17. Father’s father’s mother. 

18. Father’s father’s father. 

19. Father’s paternal uncle. 

20. Father’s paternal uncle’s son. 

21. Father’s paternal uncle's son’: 

22. Brother’s'son’s son’s son (»). 

23. Uncle’s son’s son’s son. 


Sin. Shakunlaia Devi v. Kauehalya Deri 
(1936) 17 Lali. 350, 162 I. O. 718, (’30) 
A. I., 124 ; Mt. Saltan v. Janki ('30) 
A. L. 13!), 163 T. V. 480; Bindexhnri Siig/i 
v. flaij Xath Singh (1938) 13 l.uck. 380, 
168 I. C. 733, (’37) A. O. 402 ; Pokhan 
Diisadh v. Mint. Manna (1937) 16 l’at. 
215 (F. 11.), 167 1. 0. 17, ('37) A. 1>. 117 ; 
Mt. Itajiiuli Kim war v. Surju Dai (1936) 
58 All. 1041 (F. 11.), 103 1. C. 756, (’36) 
A. A. 507; Lakxhmi v. Atlanta ramu 
(1937) Mad. 048 (F.B.), 171 1. C. 7, (’37) 


son. * 


A.M. 099. 

(e) Kannhai Lai v. Mt. Champa Devi (1935) 
153 I. O. 545, (’35) A. A. 203. 

(/) Ambahui v. Keshav Bandochand (1041) Bom. 
250, 105 I.C. 172, (’42) A.B. 233,43 Bom. 
1,. It. 114. 

(</) Sliamrao v. Raghunandan (1039) Bom. 
228, (’37) A. B. 104. 

(5) Buddha Singh v. LaUu Singh (1015) 42 I.A. 
208, 37 All. 604, 30 I.C. 529, (’16) 
A.PC. 70. 

(») Veniltd v. Parjaratn (1806) 20 Bom. 173. 
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Following the reasoning of the Privy Council in Buddha Singh v. Jjaltu Singh (j), the 
Madras High Court field that the father’s paternal uncle'B son’s son (x3 in the third lino 
of the Table at p. 34) should be preferred to the great-great-grandson of the grandfather 
(x4 in the second line of that Table), (k). The decision implies that he would be 
also preferred to the great great grandson of the father (x4 in the first line of4he Table 
at p. 34), who will also be postponed to the paternal uncle’s son’s son (x3, in the second 
line of that Table) (f). , 

So far as ancestors and descendants arc concerned, tho further continuation of the 
table is of no practical importance. As to collaterals beyond this stage, it is difficult to 
see that one claimant can be superior to another in the capacity to confer spiritual benefit. 
The rules of preference will then probably be: 

(1) He who claims through a nearer ancestor will bo preferred to one claiming 

through a remoter ancestor. 

(2) In tho lino of any ancostor, the nearer excludes the more remote. 


Ss. 

43,44 


44. Whole blood, and half-blood.—( 1) A sapinda of the 
whole blood is preferred to a sapinda of the half-blood. This 
preference, however, is confined to sapindas of the same degree 
of descent from the common ancestor; it does not apply to 
sapindas of different, degrees (m). In the United Provinces ( n ), 
Bengal*(o) and Madras (p), this rule applies not only to brothers 
and brothers’ sons, but to remoter sapindas. It has now .been 
held by the Privy Council that the rule applies to all the Mitak- 
shara Schools ( q ) and the Bombay cases (r) holding a different 
view are overruled. The Punjab case ( s) holding a view 
similar to Bombay must also be regarded as overruled. 

Thus a paternal undo of the whole blood is entitled to succeed in preference to a 
paternal uncle of the half-blood, they being sapindas of the same degree of descent. 
But a paternal uncle of tho half-blood is entitled to inherit in preference to tho sfln of 
a paternal uncle of the wholo blood, the former being a nearer sapinda of the deceased 
than the latter. 

According to the Customary Law of Kumaon, applicable to the Khasas, if a man 
dies sonless, his brothers do not inherit as brothers but as sons of the father to whom the 
estate reverted on the sonless man’s death. When nephews or cousins succeed, they take 
their father’s share, i.e., per stirpes and not per capita (l). But this principle does not 
apply to the Manrals (u). 


(j) (1915) 42 l.A. 20S, 37 All. 001, 30 I.C. 529, 
(■15) A.PC. 70. 

(t) Soot.ram.iiih v. Natarajan (ll)30) 53 Mad. 61, 
127 I.C. 113, (’30) A. M. 534. 

(l) V enkattthwara Rao v. Audinaruyana (1935) 

58 Mad. 323, 154 I.C. 023, (’35) A.M. 129. 

(m) Suha Singh v. Sarafraz (1897) 19 All. 215 
_ [P. 31.]; Ganga Sakai v. Kesri (1915) 
* 42 l.A. 177, 37 All. 545, 30 I.C. 205, 

(’15) A.PC.81.- 

(n) (1897) 19 All. 215 [F. B.), supra. 

(o) Sham Singh v. Kishun Sahai (1907) 0 Cal. 

L. J. 190. 

(j>) Nachiappa v. Rangasami (1915) 28 Mad. 


J-.J. I, 20 I.C. 757, (,*15) A.M. 1088 [F.B.]. 
(?) Gant (Max v. Laldax (1933) 00 I. A. 189, 
142 r. C. 807, (’33) A. PC. 141. 

(r) tail v. Amra (1882) 0 Bum. 304, 397; 
* Vilhalrao v. Ramrao (1900) 24 Bom. 317 ; 
Saguna v. Sutlaxliio (1902) 26 Bom. 710, 
715 ; Shankar Raji v. Kaxhinath (1927) 51 
Bom. 194, 100 I.C. 430, (’27) A.11. 97. 

(x) ttiranand v. Maya Das (1894) PunJ. Bee., 
no. 83. 

(() 7'ularam v. Shyamlal (1924) 49 All. 818; 
Ganga Sah v. Uemlal Sah (1939) All. 122. 

(a) Lachhan Singh v. Jhagar Singh (1989) All, 
406, (’30) A.A. 437. 
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Samanodakas. 

( 

Ss. 45. Order of succession among Samanodakas.—Failing 

all sapindas, the inheritance passes to samanodakas, the 
nearer line excluding the more remote, and a nearer 
kinsman in one line excluding a remoter kinsman in the same 
line ( v ) [ss. 40, 44]. 

Bandhus. 

46. Bandhus.- (I) On failure of sapindas and sama¬ 
nodakas, but not until then, the inheritance passes to 
bandhus {w). u 

(2) The gotraja sapindas and samanodakas of a Hindu 

are all agnates, that is, persons connected with him by an 

unbroken line of male descent. The bandhus or «bhinna-gotra 

sapindas are all cognates, that is, persons connected with him 

through a female or females. The bandhus of a person are his 

blood-relations connected through females who have passed into 

other families or gotras (a;). « 

« 

« 

(3) Every bandhu must be related to the deceased through 
at least one female. lie may, however, be related to him 
through two females ( y) or even more than two. 

(4) The Mitakshara [ch. 2, sec. 6, para. 1] mentions 
three classes of bandhus, namely (1) Atma bandhus, that is, 
one's own bandhus, (2) Pitri bandhus, that is, the father’s 
bandhus, and (3) Main bandhus , that is, the mother’s bandhus, 
and enumerates the following nine relations as bandhus:— 

I. Atma bandhus :— 

1. father's sister’s son ; 

2. mother's sister’s soil; 

3. mother’s brother’s son. 

* 

The word " son ” is used in a generic* sense and includes son’s son (z). «- 

(o) Sarvadhlkari's Hindu Law of Inheritance, 115; Venkatagiri v. Chandru (1000) 23 

2nd ed., p. 087.«. Mad. 123 ; l'arot Bapalal v. Mehta Bfrilal 

(iir) Ram Baran v. Kamla Prasad (1010) 32 All. (1895) 10 Bom. 631. 

504, 0 I. C. 008. (z) Adit Narayan v. Mahabir Prasad (1021) 

{*) Vedaehela v. Subramania (1021) 48 I. A. 48 I. A. 80, 6 Pat. L. J. 140, 60 I. C. 251, 

340, 354, 44 Mad. 753, 64 I. C. 402, (’22) (’21) A. PC. 53 where it was held that a 

A. PC. 33. mother's sister’s son's son Is an atma 

(y) Krishna v. Venkatarama (1900) 29 Mad. bandhu. 
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II. Pitri bandhus :— 

4. f father’s father’s sister’s son ; 

5. father’s mother’s sister’s son; 

6. father’s mother’s brother’s son. 

III. Matri bandhus 

7. mother’s father’s sister’s son ; 

8. mother’s mother’s sister’s son ; 

9. mother’s mother’s brother’s son. 

It was at one time thought that only the nine relations 
expressly mentioned in the Mitakshara were bandhus. But 
it is now well established that the enumeration of bandhus 
in the Mitaksliara is, illustrative and not exhaustive. For it 
would be unreasonable to hold that the mother’s brother’s 
son is a bandhu, and his father, that is, the mother’s brother, 
is not a bandhu (a). And likewise, it would be unreasonable 
to hold that the mother’s brother is a bandhu and his father, 
that is? the maternal grandfather is not a bandhu. Thus the 
mother’s brother, the maternal grandfather, and several other 
relations have been held to be bandhus. 

Besides the nine relations enumerated in the Mitakshara, the following relations have 

been held to bo bandhus, namely:— 

[Sister's son (6).] Under the Hindu Law of Inheritance (Amendment) Act 2 
of 1929, the sister’s son inherits with gotraja sapindas, and succeeds next 
after the sister. See s. 43, No. 13 D. 

Half-sister’s son (c) but not a sister’s step-son ( d ). 

Brother’s daughter’s son (e). 1 

Daughter’s son’B son (/). 

Sister’s son’s son ( g ). 

Daughter’s daughter’s son ( h ). 

Sister’s daughter’s son (i). 

Father’s sister’s son’s sou (j). 

Father’s sister’s daughter’s son (k). 


S. 46 


(а) Grulhari hall v. Benaal Government (1808) 

12 M. I. A. 448; Muthuswami v. Simatn- 
bedu (1896) 19 Mad. 405, 23 I. A. 83. 

( б ) Amrita Kumari v. Lakhinarayan (1868) 2 

Bong. L.R. (F.B.l 28 ; Chelikani v. Veneata 
(1871) 6 Mad. H.C. 278; Raghunath v. 
Alurman Misr (1898) 20 All. 191. 

(c) Subbaraya v. Kylasa (1892) 15 Mad. 300. 
(fl!) Saminatha v. Angammal (1922) 45 Mad. 257, 
65 I. C. 736, (’22)_ A.M. 40. 

(r) •Mussamutt Doorga Bibee v. Janki (1873) 10 
Beng. L. B.. 341. 

(/) RrUhnayya v. 1‘ichamma (1888) 11 Mad. 
287 ; Sheobarat ▼. Bhagwati (1895) 17 All. 
523; TiTumala-hariar v. Andal (1907) 
30 Mad. 406. 

(g) Balunami v. Narayana (1897) 20 Mad. 342. 


(A) (1907) 30 Mad. 406, »upra\ Amdhia v. Ram 
Sumar (1909) 31 All. 454,' 2 1. C. 370; 
Ramehal v. Pan Mali (1910) 32 All. 640, 
7 I. C. 292; Kalimuthu v. Ammamuthu 
(1934) 58 Mad. 238, 153 I.O. 107, (’34) A. 
M. 611. 

(i) Umaid Bahadur v. Udoi Chand (1881) 6 
Cal. 119 [F. B.]; Sham Dei v. Bir- 
bhadra Prasad (1921) 43 All. 403, 02 I.C. 
432, (’21) A.A. 173. 

( 3 ) Jlrihar v. Ram Daur (1925) 47 All. 172, 82 
I. C. 1032, (’25) A. A. 17. 

(k ) Parot Bapalal v. Mehta Uarilal (1895) 19 
Born. 031 ; Venkataqiri v. Chandru (1900) 
23 Mad. 123; Krishna v. Venkatarama 
(1906) 29 Mad. 115. 
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Mother’s father (f). 

Maternal uncle (to). 

Grandfather’s son’s daughter’s son (n). 

‘ Great grandfather’s son’s daughter’s son (o). 

Great great grandfather’s son’s son’s daughter’s son ( 33 ). 

Father’s father’s father’s daughter’s son (< 7 ). 

Father’s father’s sister’s son’s son (r). 

Father’s mother’s brother (s). 

Father's maternal grandfather’s daughter’s son (<). 

Mother’s mother’s brother’s son's son (u). 

Mother's mother’s brother’s daughter's son (i>). 

O 

Mother’s sister’s son’s son (to). 

Mother’s father’s adopted son (x). 

Mother’s father’s grand nephew (y). 

Father’s sister’s son’s daughter’s son ( 2 ). 

Mother's paternal grandfather's daughter’s son’s son (a). 

Mother’s paternal grandfather's son’s son’s son (a). 

47. Rules for determining heritable bandhus. Arc .all the 
blood relations of a person connected through a female, 
heritable bandhus or bhinna-gotra sapindas ? 


(i) The question naturally arises whether the term 
‘ sapinda \ in this connection, is used in the general sense 
(s. 36) or the narrower sense (s. 37). In other words, whether 
all the relations connected by community of particles of the 
same body (whatever the degree of relationship to and from a 
common ancestor may be) are entitled to inherit as bandhus or 


only those who are connected 

This question arose for 
Vinayak (b). Tn that case 


(/) Chinnammal v. Venkatarhula (1802) 15 Mad. 
421. 

(m) Mulhusami v. Simambedu (1800) 10 Mad. 

405, 23 I.A. 83 ; Vedwtiela v. Subrumanw 
(1021) 48 I. ‘A. 340, 44 Mad. 753, 04 
I. C. 402, (’22) A. PC. 33. 

(n) Tirath Ham v. Mat. Kahan Devi (1020) 

1 Lah. 685, 505-0, 60 I. C. 101, (’21) 
A. L. 140. * 

(o) Ha m .Via v. Bua (1925) 47 All. 10,841.C. 300 

(’24) A.A. 700 ; Parmanandas v. Parbkudas 
(1912) 14 Bom.iL. It. 030, 16 I.C. 691. 

(p) Manik Chand v. Jagat Settani (1890) 17 

Cal. 518. 

(q) Krishna v. V enkatarama (1906) 20 Mad. 115. 

(r) Sethararm v. Ponnammal (1889) 12 Mad. 

155; Chamanlal v. Ganesh (1004) 28 
Bom. 453. 

(s) Gridhari Lall v. Bengal Government (I860) I 


vitlnn certain specified degrees. 

decision in Ramchandra v. 
the relationship between the 


12 M. 1. A. 448. 

(t) Anantla Bibee v. Nown.il Lai (1883) 0 Cal. 
, 315, 327. 

(«) Hatnasubbu v. Ponnappa (1882) 6 Mad. 69. 
( 1 ) Baba Lai v. Nanku Ham (1805) 22 Cal. 330. 

(w) Adit Narapan v. Mahnbir Prasad (1921) 

48 I. A. 80, 6 Pat. L. J. 140, 60 I. C. 
251, (’21) PC. 63; Bai Vijli v. Bai 
Prabhalakxhmi (1U07) 0 Bom* L. R. 1120. 

(x) Pvdmu Coomari v. Court of Wards (1881) 8 

I. A. 220, 8 Cal. 302. 

(?/) 8. I.A. 220, 8 Cal. 302, supra. 

(z) Ke*ur Singh v. Secretary of State (1024) 40 
Mad. 652, 95 I.C. 651, (’26) A. M. 881. 
(a) Chengiah v. Sub'-araya (1030) 68 Mad. 

L. J. 502, 128 I. C. 172. C30) A.M. 666. 

(ft) Hamrhandra v. Vinayak (1914) 41 I. A. 290, 
312, 42 Cal. 384, 420, 25 t. C. 290, (’14) 
A. PC. 1. 
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I 

deceased and the claimant was as appears from the following S. 47 
diagram :— 


Si (propositus) 
Daughter 


• After the death of the last male owner (Si), his daughter 

enjoyed the property* On her death without issue the 

claimant ($2) claimed tfye property. He traced his relationship 

to the common ancestor through his mother. If the narrower 

sense of the term ‘ sapinda ’ is adopted, he is beyond five 

degrees (Vide explanation I below) and he is not entitled to 

inherit. It was accordingly argued on his behalf that any 

person related through a female is a heritable bandhu, and there 

is no restriction as to degrees. It was also contended that the 

narrower sense of ‘ sapinda ’ in Mitakshara chap. TII is 

confined to prohibition in respect of marriage and has nothing 

to do with inheritance. The Judicial Committee did not 

accept the contention. It was held that “ Vijnaneswara was 

using the term bandhu in a restricted and technical sense ” 

and that the claimant was not a heritable bandhu. 

« 

When the claimant claims through a male, according to 
the restricted sense of the term “sapinda” he must be within 
seven degrees. The Allahabad and Bombay High Courts have 
held ^that, even when the claimant traces relationship through 
his father, heritable bandhuship ceases with the fifth degree (c). 
It is submitted that, in such a case, the rule of seven degrees 
would apply. 

(c) Brijmohan v. Kxshenlal (1038) A. L. J. 070, I Vasudeo Uunmani (1043) Bom. 405. 300 

(’38) A. A. 443; Uanmant Bamji v. I I.C. 152, (’43) A.B. 89. 


S 


I 

S2 (claimant) 
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S. 47 The general conclusion arrived at in Ramchandra v. Vinayak 

that “the sapinda relationship, on which the heritable right of 
collaterals is founded, ceases in the case of the bhinna-gotra 
sapinda with the fifth degree from the common ancestor” (d), 
is applicable only to cases where the claimant claims through his 
mother as in that case. This is the view of Venkatasubba Rao, 
J., in Kesar Singh v. Secretary of State for India (e). He said 
“ I have said iu the course of this judgment that in the case of 
bandhus, sapinda relationship ceases beyond the fifth from the 
mother and the seventh from the father. This is repeatedly 
referred to in the judgment of the Judicial Committee in 
Ramchandra v. Vinayak. The question in that case was 
whether the plaintiffs who claimed through their mother but 
who were bhinna-gotra sapindas beyond the fifth degree could 
inherit. It was held that he could not. I referred to this 
point because there are some observations in the judgment 
which may at first sight seem to imply that the limit of sapinda 
relationship in the case of bandhus ceases with the fifth degree 
irrespective of whether the claim is traced through the father 
or the mother. . . . There is nothing in the judgment 

to suggest that their Lordships intended to do away in the 
case of bhinna-gotra sapindas the well recognised distinction 
dependent upon whether the claim is traced through the 
father or the mother. The view which their Lordships refused to 
accept is that of Golapchandra Sarkar Shastri—the view which 
was pressed before the Judicial Committee by Mr. De Gruyther 
to the effect that the word ‘ bandhu ’ includes either all cognate 
relations without any restriction or at any rate all cognates 
within seven degrees on both the father’s as well as the mother’s 
side. The distinction to which I have referred is recognised 
in all works of Hindu law whether the writer belongs to 
the school of Sarvadhikari or not.” 

r»- 

Explanation I. —The five degrees, according to the Hindu 
mode of computation, are to be calculatedffrom and inclusive 
of the deceased in the cash of ascendants and descendants 
of the deceased, and from and inclusive of the common 
ancestor in the case of descendants of the common ancestor. 

The father’s father’s son's son’s daughter’s daughter’s son is not a heritable bandhu 
for he is in the sixth degree from the common ancestor, that is, the father’s father (/). 

(d) (1914) 41 1. A. 290, 312, 42 Cal. 384, 420, A. M. 881. 

25 I.C. 290, (’14) A. PC. 1. (/) (1914) 41 I. A. 290, 42 Cal. 384, 25 T. C. 

(«) (1926) 49 Mad. 652, 689, 95 I. C. 651, (’26) 290, ('14) A. PC. 1, supra. 
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For (he same reason the father’s father’s son’s son’s son’s daughter’s son is not a 
heritable bandhu (g) ; so also the great-great-grandfather’s great-grandson’s daughter’s 
son is not a heritable bandhu (A). In these cases, as the claimants trace tVeir descent 
through their mothers, the sapinda relationship ceases with five degrees. 

Cases of claimants«claiming through the fathers, being more than five degrees but 
not more than seven degrees have not come up for decision before the Courts. The 
following special cases may be noted. It is assumed that there is no difficulty as to the 
number of degrees on the owner’s side:— 


S. 47 


(1) 


Diagram 1. 

A 


B 


owner 


C 

A 

' E 

J 

J 


(claimant’s father) 


claimant 

In this case the claimant (tracing his relationship through his father) is not more than 
seven dcgret% from tho commofl ancestor; and may, at first sight, be regarded as a herita¬ 
ble bandhu. But 8 (his father) who claims through his mother is moro than five degrees 
from A, and is not a heritable bandhu. To hold that tho claimant is a bandhu and S, 
his father is not a heritable bandhu, is an anomaly. Tho sapindasliip of the claimant 
in such a case is described as a sapindaship by frog’s leap (Dr. Sarvadhikari’s Principles 
of Hindu Law, 2nd ed., p. 592). He is not a heritable bandhu. 


( 2 ) 


Diagram 2. 

A 


i 

A 


owner 


C 

A 
I 

i 

( claimant’s father 
claimant 

• In this case, tho claimant (claiming through his father) is within seven degrees. 
His father (claiming through his mother) is not beyond five degrees. Both are 
heritable bandhus. 


(o) Shib Sakai v. Saranoati (1015) 37 All. 633, 
301. C. 003, (*15) A.A. 400. The decision 
is correct, but the mode of computation 
adopted in the case is, it is submitted, 
incorrect. This has now been recognized 


in Ram Sia v. Bua (1025) 47 All. 10, 84 
I.C. 360, (*24) A.A. 700. 

(A) Ram Panhai v. Ida Mai (1032) 13 Lah. 
247, 134 1.0. 122, (’32) A. L. 304. 
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Diagram 3 
A 


(ii) “ In order to entitle a man to succeed to the inherit¬ 
ance of another he must be so related to the latter that they are 
sapindds of each other ” (i ); in ether words, the right of 
inheritance accrues to a bandhu, if the late owner and the 
person claiming the inheritance were related as sapindas 
to each other. By reason of the principle of mutuality, the 
diagrams in the preceding rule will hold good, if the owner and 
claimant are interchanged. Thus, the first diagram becomes 
the accompanying diagram, by the principle of mutuality. 

Just as the claimant in Diagram 1 
is a sapinda by frog’s leap and 
is not a heritable bandhu, the 
owner in the Diagram 3 is a 
sapinda by frog’s leap and is 
not a heritable bafidhu of the 
claimant. Therefore, by the rule 
mentioned in this paragraph, the 
claimant is not a heritable 
bandhu of the owner. 

But if the interchange is 
made in Diagram 2, thd result is 
that the owner is a heritable 
bandhu of the claimant. There¬ 
fore, the claimant is also a herita¬ 
ble bandhu of the owner. 


B 


claimant 


C 


D 

I 

E 


d 


S 




owner 


(iii) Is there any other principle limiting heritable 
bandhus ? There are two views on this matter. 


(a) Dr. Sarvadhikari noticing the fact that the nine 
bandhus enumerated in the Mitakshara are descendants from 
common ancestors who are members of • the following four 
families, namely 

(1) The family of the propositus and his agnate ancestors, 
e.g ., one’s father’s sister’s son, one’s father’s father’s 
sister’s son. 


(i) Itamchandra v. Vinai/al- (1014) 41 I.A. 290, 
312, 42 Cal. 384, 25 T. C. 200. (*14) 
A. PC. 1 ; Umaid Bahadur v. Udoi Chand 


(1881) 6 Cal. 110 [F.B.l ; Balm Lai v 
Nanku Ram (1805) 22 Cal. 339. 
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(2) Thq family of the. mother’s agnate ancestors, e.g., 

one’s mother’s sister’s son, one’s mother’s brother’s 
son, one’s mother’s father’s sister’s son. 

(3) The family of the father’s mother’s agnate ancestors, 

e.g., fine’s father’s mother’s sister’s son and one’s 
father’s mother’s brother’s son. 

(4) The family of the mother’s mother’s agnate ancestors, 

e.g., one’s mother’s mother’s sister son and one’s 
mother’s mother’s brother’s son. 

• 

and applying the principle of mutuality, infers that the preposi- 
tus piust be a descendant of a common ancestor who is a member 
of the following families, viz., (i) claimant’s agnate family, 
(ii) claimant's mother’s agnate family, (iii) claimant’s father’s 
mother’s agnate family, (iv) claimant’s mother’s mother’s 
agnate family, that is to say, the claimant must be either 


(a) a member of the families 2, 3, 4 


or (b) 
or (h) 
or (d) 


a daughter’s son 
a daughter’s son’s son 
a daughter’s daughter’s son 


^ of an agnate member 
^of the four families 1, 
j 2, 3 and 4. 


Accordingly the following four kinds of descendants are 
excluded* 


(1) Daughter’s daughter’s son’s son— Umaid Bahadur v. 

TJdai Chand (1880) 6 Cal. 119. This is only an 
obiter dictum. The actual decision related to 
daughter’s daughter’s son. 

(2) Daughter’s son’s son’s son— Chinna Pichu v. Padma- 

nabha (1921) 44 Mad. 121, 59 I.C. 690, (’21) A.M. 
671. Only one judgment is based on Dr. Sarvadhi- 
kari’s reasoning. The reasons given by the other 
j udge are different. Th e decision cannot be regarded 
as of much weight: Lowji v. Mithabai (1900) 2 
Bom. L.R. 842. The decision assumes that the 
bandhus should be found only in the above- 
mentioned four families. 
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(3) Daughter’s son’s daughter’s son —Gajadfar Prasad v. 

Gavri Shankar (j). 

(4) * Daughter’s daughter’s daughter’s son—That is, there 

cannot be three females between a common ancestor 
and the claimant or the propositus. 

(b) According to the second view, the Mitakshara merely 
enumerates the first cousins of the propositus, of his father and 
of his mother. It was not intended to limit heritable bandhu- 
ship to particular individuals or to descendants of particular 
families, or to certain kinds of descendants in these families. 
No ancient text supports such limitation. The definition of a 
bandhu as a bhinna-gotra sapinda even adopting the narrQwer 
meaning of the term ‘ sapinda ’ does not involve such limitation. 
The Judicial Committee has held (s. 46) that the enumeration 
of the bandhus in the 'Mitakshara is not exhaustive. Then 
why should one infer by implication that the families in which 
bandhus are to be found—families not mentioned as syeh ‘by 
Vijnaneswara—are exhausted by the enumeration of the 
bandhus ? Similarly, why should the enumeration be con¬ 
sidered exhaustive as to the types of descendants | in these 
families ? Accordingly it was held in Kesar Singh v. Secretary 
of State ( k ) by the High Court of Madras that the father’s father’s 
daughter’s son’s daughter’s son was a heritable bandhu. The 
following diagram explains the relationship of the claimant 
with the propositus in that case: 


I 


(propositus) 


i 

i 

j, 

S (claimant) 


In the above diagram C represents the common ancestor. S represents the son and 
1) the daughter. Here the claimant claims relationship through his mother an£ is fifth in 
descent from the common ancestor C. The propositus traces relationship through 
hie father and is third in descent from the common ancestor, C, that is, within seven degrees 
from him. The test of degree is thus satisfied. Upon the same facts the test of mutual* 
ity is also satisfied. No other test or limitation is essential. 


(j) (1032) 54 All. 608, 138 I.C. 501, (’32) A.A. 
417. 


(k) (1920) 40 Mad. 652, 05 I.C. 651, (’26) A.M. 
881. 
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In the course of the judgment, it was pointed out that at the time of the decision Ss. 
In Vmaid Bahadur v. Vdai Chand (1880) 6 Cal. 119, Dr. Sarvadhikari was delivering 47, 48 

his lectures and the obiter dictum of the learned judges in that case wa* probably 
based on his view. 

According to this view, there may be three females intervening between the common 
ancestor and the claimant propositus, that is, in the lino of ascent or line of descent. 

For example, in the accompanying diagram, the owner and claimant are each within five 
degrees and each is sapinda of the other. Here the claimant is a heritable bandhu 
though there are six females intervening between him and the owner. 

A 

. I_ 


d 

\ 

d 

claimant 

• Thij point has not yet arisen before the Judicial Committee. It is submitted that 
t||e Madras view is correct. 

(1) Dr. Sarvadhikari implies more than can be legitimately read in the teit of the 
Mitakshara (I). 

• 

(2) The reasoning of the Allahabad High Court differing from the Madras view 
proceeds, to some extent, on the difficulty of fitting with the Madras view the groups 
atma bandhus, pitri bandhus, matri bandhus. That all bandhus should bo divided into 
these three classes only is itself doubtful. (See infra s. 54A.) 

A Full Bench of the Madras High Court has affirmed its former \icw overruling 44 
Mad. 121 and dissenting from 6 Cal. 119 & 54 All. F98 (m). * 

48. Who are heritable bandhus— We are now in a position 
to enumerate the heritable bandhus whichever view—that of 
Madras or Allahabad—ultimately prevails. In each particular 
case, it is enough to see (1) whether he is a sapinda in the 
narrower sense, and (2) whether there is mutuality between 
the owner and the claimant. If the Madras view prevails, all 
other conditions are immaterial. If the Allahabad view, is 
accepted, (3) he must belong, to one of the four types of 
descendants and he must be descended from an agnate member 
of.any of the four families (n) and must be within five degrees 
of the common ancestor. The last clause also represents the 
Bombay view (o). 

(1) Uma Shankar v. A Jagesfoari (1918) 3 Pat. 437. 

L. J. 663, 48 T.O. fl25, (’18) A. P. I. (n) Gajadhar Prasad v. Gat ri Shunter (1932) 

(m) Seelam Nagamn.a v. Peddam JAngareddi 54 All. 098, 138 I.C. 601, (’32) A.A. 417. 

(1943) Mad. 754, 209 I.C. 80, (’43) A.M. (o) See cases cited In footnote (e) at p. 51, supra. 
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t 

In the following diagram the males (s) are all bandhus of the propositus, A being 
a cognate ancestor of his. 

A 


} 

i 

s 


d 

I 

I 


I I ! i I 


A a a a 


\ 


I I I 


I I 


s ,s 


! I I I ! I I I 


.1 a 


III! 


a a 


a a 
Madras. 


a 

I 

8 


j l ! 

a da 

! ! I 

8 8 8 


Allahabad. 


i 


In the above diagrams sapindas by frog’s leap are excluded. A ’a daughter’s son’s 
daughter’s son shown in the Madras diagram was recognized in Keaari Singh's cate (pj but 
not in Gajadhar v. Gavri Shankar (q). j4’s son’s son’s daughter’s son’s son shown in the 
Madras‘diagram is not now hold to be an heir in Brijmohfin v. Kiahenlal (r). 

If A is an agnate ancestor of tho owner, all the s’s on the extreme left are Gotraja 
Sapindas. The others are bandhus. * 1 


49. Three classes of bandhus.—Three classes of bandhus 
have already been mentioned [s. 46 (4)]. 


.Atma bandhus mav be subdivided into— 

• •/ 


0 ) owner'8 cognate descendants. 


( 2 ) 

(3) 


father'a cognate descendants—of those the aiater'a aon has^ 
gone higher up by legislation. | 

cognato descendants of father's father, and mother's father and I 


an ancestor 
and 

collaterals. 


hiB descendants. 


Pitri bandhus may be subdivided into— 

(1) father ’« father's father's cognato descendants, 

( 2 ) father's mother's father and his descendants. 

Matri bandhus may be subdivided into— 

( 1 ) mother'a father'a father and his descendants, 

( 2 ) mother's mother's father and his descendants. 

All the above bandhus should satisfy the limit of degrees. 

(p) (1926) 49 Mad. 662, 95 l.C. 651, ('26) A. M. 

861 

(q) (1832) 54 All. 698, 138 l.C. 561, (’32) A.A. 


417. 

(r) (1038) A. L. J. 670, ('38) A. A. 443. 
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50. Rules for determining order of succession among male 
bandhus.-—First rule laid down by the Judicial Committee.— 

In Muthusami v. Mvthukumarasami (s)? the claimants were 
(1) mother’s half brother and (2), father’s father’s sister’s son. 
The Madras High Court in the course of the judgment (t) 
laid down four .propositions. The first proposition defines 
bandhu. The second proposition lays down that the three 
classes atma bandhus, pitri bandhus , and matri bandhus succeed 
in the order in which they are named. Accordingly the 
mother’s half brother who was an atma bandhu was preferred 
to the rival claimants who were pitri bandhus. This judgment 
was affirmed by the Privy Council. Thus, the first rule we get 
relating to the order of succession among the bandhus is 
(1) . Atma bandhus (one’s own bandhus) succeed before pitri 
bandhus (father’s balidhus), and pitri bandhus succeed before 
matri bandhus (mother’s bandhus). 

Illustrations. 

# (a) The mother’s father’s daughter’s son’s son (mother’s sister’s grandson), [s. 54 ( 
no. 25 af p. 67], being an atma bandhu, is entitled to succeed in priority to the mother’s 
father’s father’s daughter’s son (mother’s paternal aunt’s son) [p. 68, no. 6] who is a 
matri bandhu : Adit Narayan 9 . Mahabir Prasad (1921) 48 T.A. 86, 6 Fat. L.J.* 140, 60 
I.C. 251, (’21) A. FC. 53. 

(b) Faftier’s sister’s daughter’s son being an atma bandhu is entitled to succeed in 
priority to paternal grandfather’s sister’s son, who is a pitri bandhu (?/). 

It is important to note, as observed by the Privy Council, that rule (1) is not depen¬ 
dent on individual propinquity or on the efficacy of offerings to the deceased (v). 


50A. Descendants preferred to those who are not descendants. 
—We have seen (sec. 49) that atma oandhus may be divided 
into (1) descendants of the propositus, (2) those who are not 
descendants. 


No case of rival claimants, one being a descendant and the 
other not, has come up before the Judicial Committee. The 
Bombay and Madras High Courts have held that the descend¬ 
ants of the propositus are entitled to preference over those 
who are not descendants. In Daltatraya v. Gangabai (w), the 
rival claimants were a son’s daughter's son and the father’s 
daughter’s daughter. The claim of the latter would be 
disallowed in Madras on the ground that all female bandhus rank 


(*) (1898) 18 Mad. 405, 23 I. A. 83. 

(1) Muttusami v. MuUukumarasami (1893) 16 
Mad. 23. 

(u) Krishna Ayyanyar v. Venkatarama Ayyan- 
gar (1906) 29 Mad. 115. 


(») Adit Narayan v. Mahabir Prasad (1921) 
48 I.A. 86, 95, 60 I.C. 251, (’21) A.l'C. 53. 

(W) (1922) 46 Tkmi, 541, 77 I.C. 17, (’22) 
A. II. 321. 


Ss. 

50,50A 
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50 A 51 a ^ er ma ^ e ^ an( ilius and in any other province op the ground 
* that no female bandhus are recognized. But this ground for 
rejecting the. claim is not available in Bombay where female 
bandhut are recognised (s. 56 infra). The sister’s daughter’s 
claim was rejected on the ground that she was a collateral, her 
rival claimant being a descendant of the propositus. In a 
Madras case in which the succession opened before the passing 
of Act II of 1929, the rival claimants were (1) daughter’s daugh¬ 
ter’s son and (2) sister’s son. It was held that the former was 
entitled to preference ( x ). 


51. Second and third rules laid d 9 wn by the Judicial 
Committee.—In Vedachela v. Subramania (y), the claimants 
were (1) a maternal uncle (appellant) and (2) a paternal aunt’s 
son’s son (respondent). The Madras HigK Court held that the 
latter who is a bandhu ex parte paterna was entitled to succeed 
in preference to the former who was a bandhu ex parte materna. 
On appeal the Judicial Committee reversed the judgment of 
the High Court. Their Lordships observed “ In the absence of 
any express authority varying the rule, the 'propositions enunciated 
in MAittusami v. Muttukumarasami (z),* which on appeal was 
affirmed by the Judicial Committee (a), furnish a safe guide” 

The first two propositions have been already stated 
(s. 50). The next two propositions are:— 

(3) That the examples given therein are intended to 
show the mode in which nearness of affinity is to be ascertained; 

(4) That as between bandhus of the same class, the 
spiritual benefit they confer upon the propositus is, as stated 
in the Viramitrodaya, a ground of preference. 

After stating their general approval of the propositions in the manner stated above, 
without quoting them, the Judicial Committco finally conclude thus:— 

“ In the present case before their Lordships, the appellant and the deceased were 
sapindas to each other ; and the appellant is undoubtedly nearer in degree to the deceased 
than Subramania. * He also offers oblations to his father and,grandfather to whom the 
deceased was also bound to offer pinda. The deceased thus shares the merit, resulting , 
from the appellant’s oblations to the mants of his ancestors whereas the father’s sister’s 
son’s son offers no pinda to the deceased ancestors.” In this manner their Lordships 
explain the third and fourth rules of the Madras High Court and restate them. They 
are: (1) the nearer in degree is preferable to the more remote; (2) he who confers 


(z) Kalimuthu v. Anmamulhu (11)35) 58 Mad. 

238, 153 I.C. 107, (’34) A.M. 611. 

(y) (1921) 48 I.A. 349, 364, 44 Mad. 753, 767, 
64 I.C. 402/ ’22) A. PC. 33. 


(z) (1893) 16 Mad. 23, 30. 

(a) Muthuswami v. Sunambedu (1896) 23 I.A. 
83, 19 Mad. 405. 
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spiritual benefit onAhe deceased is preferable to one who confers none. From the order 51 
in which these two rules are stated one may infer that the rules should be applied succes¬ 
sively in the order in which they arc mentioned. First, we must apply the rule based on 
nearness in degree. If this rule fails we must apply the rule based on superiority of 
spiritual benefit (6). The matter is made clearer by the next decision of the* Judicial 
Committee. 


In Jotindra, Nath Roy v. Nagendra Nath Roy (c), in which 
the parties were governed by the Benares school of the Mitak- 
shara, the contest was between the mother’s sister’s son and the 
father’s half-sister’s son, both atma bandhus, and the latter was 
preferred to the former on the ground of the superior spiritual 
efficacy of the pinda offered by him. In that case their Lord- 
ships of the Privy Council observed as follows :— 

No doubt , propinquity in blood is the primary test , 
but ... the Viramitrodaya brings in the conferring of 
spiritual benefit as the measure of propinquity where the degree 
of blood relationship furnishes no certain guide” 




*Fr#m the above two cases we get the following rules :— 


(1) Propinquity ip. blood or nearness in degree gives a 
ground of preference (d). 

(2) When it fails (and not until then), the conferring of 
spiritual benefit is a ground of preference (e). 


It looks as if the phrases “ nearness in degree ”, “ propin¬ 
quity in blood ”, and “ degree of blood relationship ” are used 
in the ordinary sense of the steps between the claimant and the 
propositus and not in the technical sense of ancient Hindu 
Lawyers. If so, the decision noted below is also an obvious 
case (/). 

Spiritual efficacy as a ground of preference among bandhus. —In the last 
mentioned case, their Lordships observed (g), “ Applying it to the parties in the 
present appeal, it is obvious that the respondents offer the full cake to the paternal 
grandfather and great-grandfather of the propositus, while the appellant offers it to 
his maternal grandfather, great-grandfather and great-great grandfather. Thus, no 
doubt, the appellant offers three cakes and the respondents only two. But the 
propositus participates only in oblations made *co his three immediate paternal ancestors 


(b) Chengiah v. Subbaraya (1030) 58 Mad. L. J. 
• 502, 128 I.C. 172, (’30) A. M. 655, where 
the rival claimants are both matrib&ndhus. 
(C) (1932) 69 Cal. 670, 58 I. A. 372, 135 I. C. 
037, ('31)A.1*C. 208. 

(A) Balasubra many a Pandya Thalaivar v. Sub- 
bayya Therar (1938) 05 I. A. 93 (1938) 
Mad. 551 40 Bom. L. It. 704, 172 [. C. 
724, (’38) A. PC. 34; Debi Das v. Mukat 


Behuri Lai (1943) All. 131, 207 I.C. 17, 
(’43) A. A. 177. (An obvious case). 
(•■) Ademma v. llanuma Beddi (1038) Mad. 200, 
(’37) A. M. 007. 

(/) Sobadri v. Shri Thakur Behariji Mahraji 
(1943) All. 155, 200 I. C. 81, (’43) A. A. 87. 
(g) Jotindra Nath Boy v. Nagendra Nath Boy 
(1932) 59 Cal. 570, 584, 68 I.A. 372, 135 
I. C. 037, (’31) A. PC. 208, 271. 
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and not in those made to his maternal ancestors. (Dr. Sarvadhikari’^ Principles of Hindu 

Law, 1st edition, pp. 817-8).Apart from this, it seems to bo well established that 

cakes offered to the paternal ancestors arc of superior efficacy to those offered to 
maternal ancestors. This was laid down by a Full Bench of the Calcutta High Court in 
Guru GoBiud Shuha Mandal v. Anand Lai Ghose Mazumdar (h). Their Lordships must, 
therefore, hold that the offerings made by the respondents confer a greater spiritual benefit 
upon the propositus than those made by the appellant, tnd that, taking this as a 
measure of propinquity, the respondents must bo held to be the preferential heirs.” 

52. Fourth rule laid down by the Judicial Committee — 

Bandhus ex parte paterna and bandhus ex parte materna. —It 
has been held by the High Courts of Madras (i) and Bombay (j), 
that bandhus ex parte paterna (i.e., on the father’s side), take 
before bandhus ex parte materna (i.e., on the mother’s side). 


In Vedachela s case (k), the Judicial Committee disapproved 
of the application of the rule where a different result would follow 
by reason of nearness in degree or superior spiritu&l efficacy. In 
the case of such a conflict, the rule in this section ought not to be 
applied ; where there is no such conflict, or where the other rules 
fail to furnish a guide, this rule may be applied. This* is how 
the decision in Balusami v. Narayana ( l) was distinguished 
by the Judicial Committee (m). There is nothing in the 
judgment of the Judicial Committee in that case »to suggest 
that the rule of preference for bandhus ex parte paterna is not 
to be applied in any case. On the contrary, in a later 
case— Jotindra Nath Roy v. Nagendra Nath Roy (n), which 
was governed by the Benares School of Hindu Law, 
their Lordfehips observed that that rule was supported 
by a considerable volume of authority, such as Mayne (o), 
and Oolapchandra Sarkar (p) who lay down the rule that as 
between bandhus of the same class and equal in degree, one 
related on the father’s side is to be preferred to one related 
on the mother’s side, and Bhattacharya’s Commentaries which 
seem to take the same view (q). The contest in Jotindra 
Naith Roy’s case was between the father’s half-sister’s son and 
the mother’s' sister’s son. Both were atrm bandhus in equal 
degree of propinquity to the last owner. The father’s half- 
sister’s son was entitled to succeed in preference to the fnother’s 


(A) (1870) 5 B. L. B..-15, 39, 13 W. H. 49 (F.B.). 

(i) Sundrammal v. Ilanyasami (1895) 18 Mad. 

193 ; Halusami v. Sarai/ana (1897) 20 
Mad. 342. 

(j) isaguna v. Satlushiv (1902) 29 Bom. 710, 715. 
(*) (1922) 48 I. A. 349, 44 Mad. 753, 64 I. 0. 

402, (’22) A. PC. 33. 

(1) (1897) 20 Mad. 342. 


(m) (1922) 48 I. A. 349, 359, 44 Mad. 7f^, 791, 

762, 64 I. C. 402, (’22) A. PC. 33, supra. 

(n) (1931) 58 I. A. 372, 59 Cal. 676, 135 I. C. 

637, (’31) A. PC. 268. 

(o) Hindu Law, 9th ed., see. 679. 

(p) Hindu Law, 7th edition, p. 574. 
fo) 2nd Edition, 460. 
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sister’s son, if the rule of preference of bandhus ex parte paterna 
were to be applied. He was also entitled to succeed if the 5Z,M 
test of spiritual efficacy were adopted. Their Lofdships, 
however, th ought # that “ the safer test ” was that of spiritual 
efficacy, and decided on that ground in favour of the father’s 
half-sister’s son. 

In Jotindra Nath Roy'n case (r) the Judicial Committee said : “ It may well be that 
the application of a rule of general preference in the case of bandhus of those claiming 
ex parte paterna, will, in the majority of cases, produce the same result as tho test of 
religious efficacy of offerings, but their Lordships think that, in adopting the latter.... 
they are on surer ground, and are following the precedent of previous rulings of this Board. 

There may bo cases in which this rule (that is, the rule of spiritual efficacy) will leave 
the question still undecided, and in which tho other rule (that is, the rule of preference of 
bandhus ex [xirle paterna) mayahavc to be considered, but this is not so in the present case.” 

Til tho light of^he two decisions of the Judicial Committee, the decision of the Madras 
High Court in Sundarammal v. Rangasami {») must be regarded as overruled. But the 
decision in Balusami v. Narayana (t) is still good law. The actual decision was arrived at 
by the application of the principles (1) The nearer line excludes the more remote and (2) 

Bandhus cx parte paterna arc preferred to the bandhus ex parte mnlerna. Neither Com¬ 
paq son of degrees nor of spiritual efficacy gives a different result. Jt is submitted that tho 
decision is correct though different reasons might have been given. 

Thus the fourth rule approved by the Judicial Committee is 
that baneftius ex parte paterna are preferred to bandhus ex parte 
materna. This rule must be applied only after the first three 
rules fail to furnish a guide. 

53. Additional rules laid down by the High Courts — (f) 

Leaving the case of descendants as settled for Jill practical 
purposes (s. 50A) on the principle that the nearer line excludes 
the more remote, tho further question arises whether it can 
be applied as between collaterals of different lines. The 
question is of great practical importance and may frequently 
arise, among atma bandhus. We have already seen (s. 49) 
that atma bandhus who are not descendants may be divided 

into (1) Father’s cognate descendants or father’s line; 

• 

(2) Maternal ‘grandfather and descendants of maternal 
and paternal grandfathers. Tho lines of the grandfathers, 
being equal in degree, may be regarded as one line. 

When the rival claimants belong to these two different 
lines, the question arises whether the principle that the nearer 
line excludes the more remote applies to them. Where the 

Ir) (1932) 59 Cal. 570, 58 I.A. 372, 135 I.C. 037, (*) (1895) 18 Mad. 193. 

(’31) A. PC. 208. (1) (1897) 20 Mad. 342. 
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S. 53 claimants are equally removed from the propositus, it is rea¬ 
sonable that the rule should apply. But, suppose the claimant 
in the nearer line is more remotely removed than the claimant 
in the remoter line as in the following diagram: 

s-F 


M=p=F -d-s-s 


owner 

r 

In such a case who is the preferable hei/? Though the actual 
point has not arisen before the Madras High Coart, the trend 
of the decisions is in favour of holding that the nearer line 
excludes the more remote (u). 

A contrary decision has been arrived at in the Patna High 
Court, where the rival claimants arc as in the following diagram: 

s-F 


M=_F-d-d-s 


owner 

It was held by a majority of three that the maternal uncle 
is entitled to succeed (v). The point has not arisen before the 
Judicial Committee or the other High Courts. The Allahabad 
High Court has touched upon it but left it open as it did not 
arise for decision ( w ). * 

(3) All other considerations being equal, the claimant 
who is separated by only one female link is to be preferred 
to one who is separated by two such links ( x ). Another mode 
of expressing it is that two steps in cognateness are inferior 
to only one step in cognateness and one in agnateness ( y). 

(u) Balutami v. Xarayana (1897) 20 Mad. 342; (1942) A. L. J. 732, (1943) All. 155, 206 

Kalimuthu v. Ammamuthu (1935) 58 Mad. I. C. 81, ('43) A. A. 87. 

238, 246, 153 I.C. 107,('34)A.M. 611. (z) Tirumalathariar v. Andal Ammal (1007) 

(v) Uma Shankar v. Must. Xagethvari (1918) 30 Mad. 406. 

3 Pat. L.J. 603, 48 I.C. 025, (’18) A.V. 1. (?) Kami Rtddi v. Gangi Reddi (1025) 48 Mad. 

(«) Sobadri v. Shri Thakur Behariji Mahariji 722, 87 I.C. 609, (’25) A.M. 807. 
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It has thus be|n held that a daughter's son’s son is to be preferred to a daughter's 
daughter's son (z). The mother’s brother’s son is preferred to mother’s sister’s son in 
Madras (a) and Allahabad (6). The Bombay High Court refused to follow the above 
rule and held that both wore entitled to take equally (c). The decision seeing to bo of 
doubtful authority and, it is submitted, requires reconsideration. If it is supported on any 
doctrine peculiar to Bombay, it has to be confined to Bombay. Following the same rule 
it has been held by the Hfgh Court of Allahabad (d), that the father’s father’s daughter' i 
son's son [s. 54, no. 23 at p. 67] is to be preferred to the father’s daughter's daughter's 
son [s. 54, no. 7 at p. 66]. It is submitted that this case was erroneously decided. It 
was decided before the decisions of the Judicial Committee in Vedachela v. Subramania (*>) 
and Jatindranath lloy v. Nagendranath Roy (/). The rule in this paragraph should not 
be applied before the earlier rules have been tested. Only when they fail to furnish 
a guide, should we proceed to this rule. If we apply the tost of nearness in degree laid 
down by the Judicial Committee, the rqgult would bo different. 

53A. A summing up of the rules as to the order of suc¬ 
cession among the mgle bandhus has been attempted by the 
Madras High Court ( g ). They are to be applied in the order 
in which the/ are stated. The rules are :—- 

(i) Atma bandhus succeed in preference to pitri ban- 
dhug and matri bandhus. 

c 

* (2) & (3) Among atma bandhus the nearer line excludes 
the more remote. This is sub-divided into — 

(f) descendants are preferred to ancestors and 
collaterals; 

(3) father’s descendants take before the descendants 
of grandfathers. 

(4) Pitri bandhus succeed before the matri bandhus. • 

(o) Among the bandhus of the same or equal lines, the 
nearer excludes the more remote. If Rule 5 is to be applied 
before Rule 3, the decision in Uma Shankar v. Naqeshwari 
(1918) 3 Pat. L. J. 663, 48 I.C. 625, (’18) A.P. 1 (vide S. 53) 
would be correct. But if Rule 3 is to be first applied it is 
incorrect. 


(6) If the rule of nearness in blood fails to fufnish a guide, 
he who confers a superior spiritual benefit is preferable to one 
who confers an inferior spiritual benefit or none. 


(z) (1907) 30 Mad. 406, supra. 

(a) (1925) 48 Mad. 722, 87 I.C. 009, (’25) A. M. 

807, supra; Appandai v. Bagu Bali 
(1910) 33 Mad. 439, 5 I. C. 280, must be 
regarded as overruled. 

(b) 11am Outran Lai v. llahim Baksh (1910) 38 

All. 410, 34 I.C. 108, (’17) A.A. 486. 

(e) Hajeppa v. Gangappa (1923) 47 Bow. 48, 77 
I.C. 219, (’22) A.B. 420. 


(d) Sham Dei v. Bxrbhadra Praxhad (1921) 43 

All. 403, 62 I.C. 432, (’21) A.A. 178. 

(e) (1922) 48 I. A. 349, 44 Mad. 753, 04 I.C. 402, 

(’22) A. 1*C. 33. 

(/) (1931) 58 I.A. 372, 59 Cal. 570, 135 I.C. 637, 
(’31) A. 1*C. 208. 

(g) Kalimuthu v. Ammamuthu (1935) 58 Mad. 
238, 246, 153 I.C. 107, (’34) A.M. Oil. 


Ss. 

53,53A 


3 
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Ss. 

53A-54 


(?) When all the above rules do not work, bandhus 
ex parte paterna are preferred to bandhus ex parte materna. 

(tf) All other things being equal a claimant who is related 
to the propositus through the intervention of two females is to 
be postponed to one who is related through the intervention of 
only one female. 

53B. The last rule laid down by the Judicial Committee.— 

Where we come to two equal claimants after the applica¬ 
tion of the above rules, one of whom is of whole blood and the 
other is of half blood, the former is preferred to the latter (h). 

54. Order of succession among bandhus. —The following 
is the order of succession among bandhus [see Table on 
p. 70A below], based on rules in ss. 50—53A. 

T 

I .—Atma bandhus. 

Descendants. 

1. Son’s daughter's son. 

Preferred in Bombay to father’s daughter’s daughter, on the principle Jhat 
both being equally removed from the deceased, tho one in the direct line 
of descent should bo preferred to the one in a collateral line ( 3 . 50A). 

2. Daughter’s son’s son (inferior to 1 in spiritual benefit). Preferred by the 

Madras High Court to no. 3 [s. 63 (2)]. 

3. Daughter’s daughter’s son. 

Preferred by the Madras High Court to sister’s son in a case before the 
Act of 1929 (t), and therefore, preferable to no. 4. 

4. Lower descendants are not of practical importance. 

Father’s descendants. 

5. Father’s sons (=brother’s) daughter’s son. 

6. Father’s daughter’s (== sister’s) son’s son. 

Preferred by the Madras High Court to no. 18 (j) and by the Allahabad High 
Court to no. 27 (k). 

7. Father’s daughter's daughter’s son. 

Preferred by the Allahabad High Court to no. 20 (1). 

8. Father’s son’s son’s daughter’s son. 

9. Father’s son’s daughter’s son’s son. 

*10. Father’s daughter's son’s son’s son. 

11. Father’s son’s daughter’s daughter’s son. 

*12. Father’s daughter’s son’s daughter’s son. 

*13. Father’s daughter’s daughter’s son’s son. „ 

*14. Father’s daughter's daughter’s daughter’s son. 1 

14-A. Lower descendants of father who are bandhus in Madras but not in Allahabad. 
15. Mother’s father (=maternal grandfather). 


(h) Jatindranath Hoy v. Sagendranath Hoy (1031) 

58 I.A. 372, 59 Cal. 570, 135 I.C. 037, 
(•31) A. PC. 208. 

(i) Kalimuthu v. Ammamuthu (1935) 58 Mad. 

238, 153 I. C. 107, (’34) A.M. 611. 


(j) Hahuami v. Sarayana (1897) 20 Mad. 342, 

348. 

(k) Debi Dtu v. Mulrat Behari Lai (1943) AU. 131, 

207 I.C. 17, (*43) A.A. 177. 

(/) Sabodra v. Shti Thakur Behariji Mahraji 
(1943) All. 155, 200 I.C. 81, (’43) A.A. 87. 
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Descendants of grandfathers. 

18. Mother’s father’s son (=matcrnal uncle). 

He succeeds before no. 17 (to) and before no. 19 (»). 

17. Father’s father’^ daughter’s (^father’s sister’s or half-sister’s) son. 

He succeeds before no. 18 (o) and before no. 19 (s. 51). 

18. Mother’s father’s son’s son. 

He succeeds before 19. (The decision in Bombay, holding that both take 
equally is either doubtful or must be limited to Bombay fs. 53 ( 2) ]). 

19. Mother’s father’s daughter’s son. 

20. Father’s father’s son’s daughter’s son (p). 

21. Mother’s father’s son’s son’s son. 

22 . Mother’s father’s son’s daughter’s son. 

23. Father’s father’s daughter’s son’s son. 

• It is submitted t£iat the decision in Sham Devi v. Birbhadra Prasad 
(1921) 43 All. 463 is erroneous fs. 53 (2)] (</). 

24. Father’s (father’s daughter’s daughter’s son. 

25. Mother’s father’s daughter’s son’s son. 

26. Mother’s father’s daughter's daughter’s son. 

27. Father’s father’s son’s son’s daughter’s son. 

# 28. Mother’s father’s son’s son’s daughter’s son. 

29. Father’s father’s son’s daughter’s son’s Son. 

*30. Father’s father’s daughter’s son’s son’s son. 

31. FatHfr’s father’s son’s daughter’s daughter’s son. 

*32. Father’s father’s daughter’s son’s daughter’s son. 

*33. Father’s father's daughter’s daughter’s son’s son. 

*34. Father’s father’s daughter’s daughter’s daughter’s son. 

35. Mother’s father’s son’s son’s son’s son. 

36. Mother’s father’s son’s daughter’s son’s son. 

*37. Mother’s father’s daughter’s son’s son’s son. 

38. Mother’s father’s son’s daughter’s daughter’s son. 

*39. Mother’s father’s daughter’s son’s daughter’s son. 

*40. Mother’s father’s daughter’s daughter’s son’s son. 

*41. Mother’s father’s daughter’s daughter’s daughter’s son. 

42. Father’s father’s son’s son’s daughter’s son’s son. 

*43. Father’s father’s son’s daughter’s son’s son’s son. 

*44. Father’s father’s daughter’s son’s son’s son’s son. 

*45. Father’s father’s son’s daughter’s daughter’s son’s son. 

46. Father’s father’s daughter’s son’s daughter’s son's son. 

*47. Father's father’s daughter’s daughter^ son’s son’s son. 

*48. Father’s father’s daughter’s daughter’s daughter’s son’s son. 


( m) %alasubrahmanya Pandya Thalaiear v 
Subbayya Terar(1038) 051. A. 03,(1938). 
Mad. 551, 40-Bom. L. K. 704,172 I. C. 724, 
(’38) A. PC. 34; Sakharam v. Bala- 
krishna (1925) 49 Bom. 739, 04 I. C. 
817, (’25) A. B. 451, must be regarded as 
overruled; Virangauda JAngangauda v. 
Yelappa Shidappa (1943) Bom. 259, 205 
I.C. 328, (’43) A. B. 50. 

(n) Mohandas v. Krishnabai (1881) 5 Bom. 597. 


(o) Ademmn v. Jlunumiin lleddi (1938) Mad. 

200, (’37) A. M. 907. 

( p ) The decision In Sundarammal v. Fangnsami 

(1895) 18 Mad. 193, must be regarded as 
overruled. 

(3) Unitel Provinces Through Deputy Com¬ 
missioner 11 art ox v. Kanhaimlnl <k Ore 
(1941) 10 Luck. 551, 192 I.C. 131, (’41) 
A. O. 337. 


S. 54 
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*49. Mother’s father’s son’s son’s son’s son’s son. 

50. Mother’s father’s son’s son’s daughter’s son’s son. 

*51. ' Mother’s father’s son’s daughter’s son’s son’s son. 

*52. Mother’s father’s daughter’s son’s son’s son’s son. 

*53. Mother’s father’s son’s daughter’s daughter’s son’s sob. 

54. Mother’s father’s daughter’s son’s daughter’s son’s son. 

*55. Mother’s father’s daughter’s daughter's son’s son’s son. 

*56. Mother’s father’s daughter’s daughter’s daughter’s son’s son. 

*56-A. Seven descendants of father’s father, a degree lower (sons of nos. 42-48). 
*56-B. Eight descendants of mother’s father, a degree lower (sons of nos. 49-56). 

* These are held to be heirs in Madras bqt are held not to bo heirs in Allahabad 
according to Gajadharprasad's case. 

According to the Patna view no. 15 will come between no. 3 and no. 4; no. 16 

between no. 5 and no. 6 ; nos. 17, 18 and 19 between no. 8 and no. 9. 

c 

No. 28 is placed above Nos. 29 to 35 on .account of his spiritual efficacy. It muse 
be admitted that the result is highly anomalous. It is futile to disci' -s it unless the case 
actually arises. 

//.—Pitri bandhus. 


1. Father’s maternal grandfather. 

2. Father’s maternal grandfather’s son. 

3. Father’s paternal grandfather’s daughter’s son. 

4. Father’s maternal grandfather’s son’s son. 

5. Father’s maternal grandfather’s daughter’s sen. 

6. Father’s paternal grandfather’s son’s daughter’s son. 

7. Father’s paternal grandfather’s daughter’s son’s son. 

8. Father’s maternal grandfather’s son’s son’s son. 

9. Father’s paternal grandfather’s daughter’s daughter’s son. 

, 10. Father’s maternal grandfather’s son’s daughter’s son. 

11. Father’s maternal grandfather’s daughter’s son's son. 

12. Father’s maternal grandfather’s daughter’s daughter’s son. 

13. Father’s paternal grandfather’s son’s son’s daughter’s son. 

14. Father’s paternal grandfather’s son’s daughter’s son’s son. 

15. Father’s paternal grandfather’s daughter’s son’s son’s son. 

16. Father’s maternal grandfather’s son’s son’s son’s son. 

17. Father’s paternal grandfather’s son’s daughter’s daughter’s son. 

18. Father’s paternal grandfather’s daughter’s son’s daughter’s son. 

19. Father’s"paternal grandfather’s daughter’s daughter’s son’s son. 

20. Father’s maternal grandfather’s son’s son’s daughter’s son. 

21. Father’s maternal grandfather’s son’s daughter’s son’s son. 

22. Father’s maternal grandfather’s daughter’s son’s son’s son. 

23. Father’s paternal grandfather’s daughter’s daughter’s daughter’s son. •. 

24. Father’s maternal grandfather’s son’s daughter’s daughter’s son. 

25. Father’s maternal grandfather’s daughter’s son’s daughter’s son. 

26. Father’s maternal grandfather’s daughter’s daughter’s son’s son. 

27. Father’s maternal grandfather’s daughter’s daughter’s daughter’s son. 

28. Father’s paternal grandfather's son’s son’s daughter’s son’s son. 
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29. Father’s paternal grandfather's son’s daughter’s son’s son’s son. 

30. Father’s paternal grandfather’s daughter’s son’s son’s son’s son. 

31. Father’s maternal grandfather’s son’s son’s son’s son’s son. 

32. Father’s paternal grandfather’s son’s daughter’s daughter’s son’s son. 

33. Father’s paternal grandfather’s daughter’s son’s daughter’s son’s son. 

34. Father’s paternal grandfather’s daughter’s daughter’s son’s son’s son. 

35. Father’s maternal grandfather’s son’s son’s daughter’s son’s son. 

36. Father’s maternal grandfather’s son’s daughter's son's son’s son. 

37. Father’s maternal grandfather’s daughter's son’s son's son’s son. 

38. Father’s paternal grandfather’s daughter’s daughter’s daughter’s son's son. 

39. Father’s maternal grandfather’s son’s daughter’s daughter’s son’s son. 

40. Father’s maternal grandfather’s daughter’s son’s daughter's son’s son. 

41. Father’s maternal grandfather’sodaughter’s daughter's son’s son’s son. 

42. Father’s maternal grandfather’s daughter’s daughter’s daughter’s son’s son. 

43. Father’s paternal grandfather’s son’s son’s daughter’s son’s son’s son. 

44. "Father’s paternal grandfather’s son’s daughter’s son’s son’s son’s son. 

45. Father’s paternal grandfather’s daughter’s son’s son’s son’s son’s son. 

46. Father’s maternal grandfather’s son’s son’s son’s son’s son’s son. 

47. Father’s paternal grandfather’s son’s daughter's daughter’s son’s son's son. 

48. Father’s paternal grandfather’s daughter’s son’s daughter’s son’s son’s son. 

49. Father’s paternal grandfather’s daughter’s daughter’s son’s son’s son’s son. 

50. Father’s maternal grandfather’s son’s son’s daughter's son’s son’s son. 

57. Father’s maternal grandfather’s son's daughter’s son’s son’s son’s son. 

52. Father’s maternal grandfather’s daughter's son’s son’s son’s son’s son. 

53. Father’s paternal grandfather’s daughter’s daughter’s daughter’s son’s son’s son. 

54. Fathcr’f^natcrnal grandf^her’s son’s daughters daughter’s son's son’s son. 

55. Father’s maternal grandfather’s daughter's son’s daughter’s son’s son’s son. 

56. Father’s maternal grandfather’s daughter's daughter’s son's son's son’s son. 

57. Father’s maternal grandfather’s daughter’s daughter’s daught er’s son’s son’s son. 

III. . Matri bandhm. 

1. Mother's paternal grandfather (r). 

2. Mother’s maternal grandfather. 

3. Mother’s paternal grandfather’s son. 

4. Mother’s maternal grandfather’s son. 

5. Mother’s paternal grandfather’s son’s son. 

6. Mother’s paternal grandfather’s daughter’s son (ft). 

7. Mother’s maternal grandfather’s son’s son. 

8. Mother’s maternal grandfather’s daughter’s son. 

9. Mother’s paternal grandfather’s son’s son’s son. 

10. Mother’s paternal grandfather’s son’s daughter’s son. 

11. Mother’s paternal grandfather’s daughter’s son’s son. 

He is preferred to No? 17 (t). 

12. Mother’s maternal grandfather’s son’s son’s son. 

13. Mother’s paternal grandfather’s daughter’s daughter’s son. 

14. Mother’s maternal grandfather’s son’s daughter’s son. 

15. Mother's maternal grandfather’s daughter’s son’s son. 

16. Mother’s maternal grandfather’s daughter's daughter’s son. 

17. Mother’s paternal grandfather’s son's son’s son’s son. 

18. Mother’s paternal grandfather’s son’s son’s daughter's son. 


(r) Krixhnayya v. Pichatnma (1888) 11 Mad. 
287. 

(i) Adit Narayan v. Mahnbir Prasad (1921) 48 
I.A. 86, 0 Pat. L. J. 140, 00 I. C. 251, 


C21) A. PC. 53. 

(t) Chengmh v. Svbbaraya (1930) 58 Mad. 
J..J. 562, 128 I.C. 172, C30) A.M. 555. 


S. 54 
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S. 54 19. Mother's paternal grandfather’s son’s daughter's son’s son. 

20. Mother’s paternal grandfather’s daughter’s son’s son’s son. 

21. * Mother's maternal grandfather’s son’s son’s son’s son. 

22. Mother’s paternal grandfather’s son's daughter’s daughter’s son. 

23. Mother’s paternal grandfather's daughter’s son’s daughter’s son. 

24. Mother’s paternal grandfather’s daughter’s daughter’s son’s son. - 

25. Mother’s maternal grandfather’s son’s son’s daughter’s son. 

26. Mother’s maternal grandfather’s son’s daughter’s son’s son. 

27. Mother’s maternal grandfather’s daughter’s son’s son’s son. 

28. Mother’s paternal grandfather’s daughter's daughter’s daughter’s son. 

29. Mother’s maternal grandfather’s son’s daughter’s daughter’s son. 

30. Mother’s maternal grandfather’s daughter’s son’s daughter’s son. 

31. Mother’s maternal grandfather’s daughter’s daughter’s son’H son. 

32. Mother’s maternal grandfather’s"daughter’s daughter’s daughter’s son. 

33. Mother’s paternal grandfather’s son’s son’s son’s son’s son. , 

34. Mother’s paternal grandfather’s son's son’s daughter’s son’s son. 

35. Mother’s paternal grandfather’s son’s daughter’s son’s son's son. 

36. Mother’s paternal grandfather's daughter’s son’s son’s son's son. 

37. Mother’s maternal grandfather’s son’s son’s son’s son’s son. 

38. Mother’s paternal grandfather's son’s daughter’s daughter’s son’s son. 

39. Mother’s paternal grandfather’s daughter’s son’s daughter’s son’s son. , 

40. Mother’s paternal grandfather’s daughter’s daughter’s son’s son’s s/m. 

41. Mother's maternal grandfather’s son’s son’s daughter’s son’s son. 

42. Mother’s maternal grandfather’s son’s daughter's son’s son’s son. 

43. Mother’s maternal grandfather’s daugther’s son’s son’s son’s “on. 

44. Mother’s paternal grandfather’s daughter’s daughter's daughter’s son’s son 

45. Mother’s maternal grandfather’s son’s daughter’s daughter’s son’s son. 

46. Mother’s maternal grandfather's daughter’s son’s daughter's son’s son. 

47. Mother’s maternal grandfather’s daughter’s daughter’s son’s son’s son. 

48. Mother's maternal grandfather’s daughter’s daughter’s daughter’s son’s son 

49. Mother’s paternal grandfather’s son’s son’s son’s son’s ton’s son. 

50. Mother’s paternal grandfather’s son’s son’s daughter’s son’s son’s son. 

51. Mother’s paternal grandfather’s son’s daughter’s son’s son’s son’s son. 

52. Mother’s paternal grandfather’s daughter’s s( n’s son’s son’s son’s son. 

53. Mother’s maternal grandfather’s son’s son’s son’s son’s son’s son. 

54. Mother’s paternal grandfather’s son’s daughter’s daughter’s son’s son’s son. 

55. Mother’s paternal grandfather’s daughter’s son’s daughter’s son’s son’s son. 

56. Mother’s paternal grandfather's daughter’s daughter’s son’s son’s son’s son. 

57. Mother’s maternal grandfather’s son’s son’s daughter’s son’s son’s son. 

58. Mother’s maternal grandfather’s son's/laughter’s son’s son’s son’s son. 

59. Mother’.s maternal grandfather's daughter’s son’s son’s son’s son’s son. 

60. Mother’s paternal grandfather’s daughter’s daughter’s daughter’s son’s son’s son. 

61. Mother’s maternal grandfather’s son's daughter’s daughter’s son’s son’s son. 

62. Mother’s maternal grandfather 's daughter's son’s daughter's son’s Son’s son. 

63. Mother’s maternal grandfather’s daughter’s daughter’s son’s son’s son’s son. 

64. Mother’s’maternal grandfather’s daughter's daughter’s daughter’s son’s sqi’s son. 

The above lists are prepared on the basis of the decision and dictum in Kexari Singh's 
case (u). But nos. 14A and 42-56 B of the Atmabandus, nos. 23-57 of the Pitribandhus, 
nos. 33-64 of the Matribandhus would be excluded by Brijmahim 's case (v) and a few 
others by Onjndharprasad's case (w). 

(u) (1920) 49 Mad. 052, 95 I. V. 051, (’20) A. M. 

881. 


(v) (1938) A. L. J. 070. (’38) A. A. 443. 

(w) (1932) 54 All. 098,1381.U. 501, (’32) A.A. 017. 
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55. Bandhus who are descendants of remoter ancestors.— S. 55 

Tlie bandhus for whom the order of succession is given in 
sec. 54, are all descendants of the great-grandfathers, the 
grandfathers and father of the propositus and of the propositus 
himself. It is necessary to consider the position in regard 
to the descendants of ancestors higher than the great-grand¬ 
fathers, vide chart on page 70A. The first question that 
arises in respect of such bandhus is whether they fall under 
the heading Pitri bandhus and Matri bandhus or have to be 
classified into other classes. The importance of such a 
question may be illustrated thusSuppose the two rival 
claimants are (1) a descendant of mother’s father’s father 
and, , therefore, admittedly a matri bandhu, and (2) a 
cognate descendant df father’s father’s father’s father. If 
the latter must be regarded as a pitri bandhu he will be preferred 
to the former according to the decision in Muthusami v. 
Muthukumarasami (sc). But it will be noticed that he is 
descended from an ancestor higher than the ancestor through 
whsom the first claimant traces descent and he does not 
appear among the pitri*bandhus mentioned in sec. 49. If he 
falls under a different class which has to be given a different 
name such as (pitri-pitri bandhus), he, being descended from 
a remoter ancestor and not being a pitri bandhu, must yield to 
his rival. 

The question has never arisen before the Courts and may 
never arise. An instance of such a person being regarded as a 
bandhu, but without any rival claimant is that of the father’s 
father’s father’s father’s son’s son’s daughter’s son (y). Several 
judges in India have expressed the opinion that it is not possible 
to divide all bandhus into the three classes mentioned in the 
Mitakshara [sec. 46 (4)]. The Mitakshara itself does not 
say that all bandhus fall into three classes. Like the individual 
bandhus the classes mentioned in it may be regarded as illustra¬ 
tive and not as exhaustive. The opposite view is stated in the 
second proposition of the Madras High Court in Muttusami v. 
Muttukumarasami (z) which runs thus : “ (2) That, as stated in 
ohe fext of Yridha Satatapa or Baudhayana, they are of 
three classes. ..” 


(*) (1896) 19 Mad. 405, 23 I.A. 83. I Cal. 518. 

(y) Munich Chand v. Jagat Settani (1890) 17 ! (z) (1893) 10 Mad. 23, 30. 
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It is true that the four propositions laid down in that case 
were generally approved in appeal and in Vedachela v. Subra- 
mania (a) by the Judicial Committee. But in none of these 
cases was it necessary to deal with the question and too much 
should not bo attached to such general approval. It is 
submitted that bandhus descended from the higher 
ancestors should be classed into (1) pitri-pitri bandhus, 
(2) pitri-matri bandhus, (3) matri-pitri bandhus and (4) matri- 
matri bandhus and similarly for descendants of remoter ances¬ 
tors ( b ). It is on the assumption that all bandhus fall into three 
classes that some of the reasoning of the Allahabad High Court 
in Gajadhar Prasad v. Garni Shankar (c) is based. 


56. Female bandhus in Bombay and Madras. —The 
bandhus mentioned in sec. 54 above are all males. The 
Mitakshara nowhere expressly mentions female bandhus. 
The nine instances there given are all instances of male bandhus. 
The Benares and Mithila schools follow the strict letter of 
the Mitakshara, and do not recognize females as bandhus. 
In Bombay and Madras, however, certain females are recognized 
as bandhus. 

Every female other than the daughter in Madras, and 
other than the daughter, sister and father’s sister, in Bombay 
who rank above bandhus, who, if she were a male, would have 
been an heir, that is, who is related to the propositus by birth, 
within the limits of degrees for bandhus is regarded as a heritable 
bandhu. The following are instances:— 


IN BOMBAY. 


Brother’s daughter (d). 

Sister’s daughter ( e ). 

Paternal Uncle’s daughter (/). 
Paternal grandfather’s sister’s 
son’s daughter {g). 


(<i) (1022) 48 I. A. 340, 350, 44 Mail. 753, 04 I.C. 
402, (’22) A. PC. 33. 

(5) Umtishankar v. Mussamut Xagetwari (19J8) 
3 Pat. L..T. 003, 48 I.C. 025, (’J8) A.P. 1 ; 
Jinmi lieddy v. Gangi Heddy (1025) 43 Mad. 
722, 87 I.C. 609, (’25) A.M. 807,800, 810 : 
Kalimuthuv. Amimmuthu (1035) 58 Mad 
238, 153 T.C. 107, (’34) A.M. Oil. 

<c) (1032) 54 All. 008, 138 I. C. 501, (’32) 
A.A. 417. 

(A) Balkruhna v. HamkrUhna (1921) 45 Bom. 
353, 59 I.C. 771, (’21) A. B. 189. 


IN MADRAS. 


Brother’s daughter ( h ). 
Brother’s son’s daughter ( i ). 


(«) Daltatreya v. ( lanyabai (1922) 46 Bom. 541. 

(/) Kenchuva v. Qirimalappa (1924) 61 I. A. 
308, 48 Bom. 569, 82 I. C. 960, (’24) 
A. PC. 20 (postponed to fa tins.'s sister’s 
son). 

{g) Bai Vijili v. Bai Prabhalakthmi (1907) 9 
Bom. L. Jt. 1129. 

(A) Vrnkatasu bra mania m v. Thayarammah 

(1898) 2 Mad. 203. 

(i) Jagannathan v. Adilakthmi (1040) Mad. 734, 
(’40) A. M. 545. 
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Under the Hindu Law of Inheritance (Amendment) Act 
2 of 1929, the son’s daughter , the daughter’s daughter and the^sister 
inherit with gotraja sapindas, the son’s daughter succeeding 
immediately after the father’s father, the daughter’s daughter 
next after her, and the sister next after the daughter’s daughter : 
see sec. 43, nos. 13A, 13B and 13C. In Bombay, the sister 
had a higher place even before the Act and retains it. As to 
half-sister, sec sec. 43, 13C (2). 


Ss. 

56,56A 


The female relations mentioned above arc regarded as bandhus on the ground that 
“ any relativo who is also a cognate maj»bc treated as coming within tho definition of 
bhinna gotra sapinda, and that the term ‘ sapinda,’ as used in chap, ii, sec. vi, of the 

Mitakshara, includes females" ( j ). 

• 

In Madras such females come after all the male bandhus (k). For tho order in 
Bombay see sec. 74. # Amongst themselves they succeed in the order of propinquity. 


56A. Heirs of an illegitimate son. —When the illegitimate 
son qf a woman dies leaving his mother but no nearer heirs, she 
is qjititled to succeed as heir in accordance with the general 
principles of Hindu Law B (l)- The illegitimate sons of a prosti¬ 
tute, though by different fathers, are entitled to succeed to 
each other. Similarly, the legitimate son of one of such sons 
is entitled to succeed to them, and also to their legitimate 
sons (m). So if A and B are son and daughter of a woman 
living in adultery and A dies leaving B but no legitimate heirs, 
B is entitled to succeed to A (n). 

In the Madras case (o) on which the present section is based JDcvadoss, J., said: 
“ It is a misnomer to call the son of a dancing woman, whoso paternity is unknown, 
an illegitimate son. The illegitimate son is ono born out of wedlock, i.e., no 
marriage was solemnized between the father and the mother. In tho case of sons of 
prostitutes or dancing women the paternity is unknown and it is only an euphemism 
to call them illegitimate sons. In Roman law they are called Nullius Filius. Dancing 
women have their peculiar customs. Their status is recognized in Hindu society. 
Their customs have received tho sanction of judicial decisions and the adoption of girls 
by them is recognized by law, and the daughters of dancing women inherit in preference 
to their sons." • 


The illegitimate son being an heir to his father, tho father also is an heir to him 
provided, of course, tho illegitimate son dies without leaving any issue, widow or 


motherjp). 

(j) Balamma v. Pullayya (1895) 18 Mad. 168, 
170. 

(£) Naranimha v. Mangammal (1890) 13 Mad. 
10 ; llajah Venkata v. liajah Suraneni 
(1908) 31 Mad. 321. 

(1) Jagamath Gir v. Sher Bahadur Singh (1935) 
67 All. 85, 153 I.0.1078, (’35) A.A. 329. 


(m) Visumnatha v. Durawwami (1925) 48 Mad. 

944, 01 I.C. 193, (’26) A.M. 289. 

(n) Dattatreya v. Malha Bala (1934) 58 Bom. 

110, 114 I.C. 821, ('34) A. B. 36. 

(o) (1925) 48 Mad. 044, 946, 01 I.C. 103, ('2<i) 

A.M. 289, gvpra. 

(p) Subramania v. Ualhnaielu (1918) 41 Mad. 

44, 42 J.U. 556, (’18) A.M. 1346 [F.B.]. 
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57. Preceptor, disciple and fellow-student. —In default of 
kindred, the property of a deceased Hindu, even though 
he be a Sudra, passes to his preceptor; if there be no 
preceptor, to his disciple; and if there be, no disciple, to his 
fellow-student. In determining who is a preceptor, a disciple 
or a fellow-student, the Court will only consider the imparting 
of purely religious instruction ( q ). 

Mitakshnra, ch. 2, sec. 7. In the Madras case referred to above, it was held that 
the disciple of an ascetic Sudra, who left no kindred, was entitled to succeed to his estate 
so as to prevent its escheat to Government. , 

58. Hermits and members of religious orders. —The heir 
to the property of a hermit ( Vanaprastha) is his spiritual 
brother belonging to the same hermitage, to that of an 
ascetic ( Sanyasi) a virtuous pupil, and to that of a student 
in theology ( Bramachari ) his religious preceptor. These 
heirs are entitled to succeed m preference to the kindred of the 
deceased. This rule applies only to members of the tWice- 
born classes. It does not apply to Sudras unless some u§age 
or custom to that effect is proved (r).‘ 

Mitakahara, ch. 2, sec. 8; see sec. Ill below. The heirs mentioned in sec. 57 are 
not entitled to succeed except in default of kindred. The present section deals 
exclusively with succession to the property of members of religious orders who belong 
to the twice-born classes. Sanyasis aro members of the twice-born classes (a). The heirs 
enumerated in this section are entitled to succeed in priority to the kindred of the 

deceased. 

■« 

59. Escheat.— ( 1) On failure of all the heirs mentioned 
above, the Crown takes by escheat ( t ). Where the Crown 
claims by escheat, the onus lies on the Crown to show that 
the last proprietor died without heirs (w). 


(2) An estate taken by escheat is subject to the trusts 
and charges, if any, previously affecting the estate (v), e.g., 
maintenance of widows (w). and mortgages created by a widow 


( q ) Samhtmrum v. Secretary of Stale, for India 

(1921) 4+ Mad. 704, 63 I. C. 659, (’21) 
A.M. 337. * 

( r ) lianahte v. Ilaldenla*ji (1915) 39 Bom. 108, 

26 I.C. 607. (’14) A. B. 116 [Sanyad] ; 
DhartnnpuraMi v. Virapandiyam (1899) 22 
Mad. 302 [Sudra] ; Collector of Dacca v. 
Jay at Chunder (1901) 28 Cal. 608 [claim of 
preceptor’s preceptor allowed as proved 
(>v custom]; Hum Chandra v. Alir 
Mahomed (1913) 40 Cal. 545, 18 I.C. 474 
[Sudrn] ; Somasundaram v. Vaithilinga 
(1917) 40 Mad. 840, 41 I.C. 546, (’18) 
A.M. 794 [Sudra] ; Sohhaddi v. Cohind 
(1924) 40 All. 616, 80 I. O. 579, (’24) 
A.A. 742. 


(*) (1915) 39 Bom. 168, 174, 20 I.C. 607, (’14) 
A.B. 116,«*u/ir«. 

(() Collector of Ma*ulipatum v. Caialy Venkata 
(1860) 8 M.I. A. 500. 

(w) Gridhari Lull v. Bengal Government (1868) 
12 M.I.A. 448, 10 VV. R. <£.C.) 52; 
Ganpat v. Secretary of State (1921) 45 
Bom. 1106, 1110, 62 I.\ 109, (’21) A.B. 
138; United Provinces throuali Deputy 
Commissioner Bardot v. Kanhaiyalal <St 
Ore. (1941) 10 Luck. 551, 192 I.C. 131, 
(’41) A.O. 337. 

(r) (1860) 8 M.I.A. 600, 527, supra. 

(w) Golah Koonwar v. Collector of Benarte (1847) 
4 M.I.A. 246, 258. 
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for legal necessity (as), but not to unauthorized alienations by 
widows (y). 

Succession after Reunion. 

60. Order of Succession among reunited members.— 

In Madras, it has been held that the share of a reunited member 
survives to the other members of the reunited family like 
the share of a member of a normal joint family ( z). 

In Calcutta the opinion haa been expressed that the principle of survivorship applies 
to reunited coparceners (a). 

The Madras High Court has expressed the opinion that a reunited son has a 
preferential right of inheritance to one who remains separate (6). 

The following is the order of succession according to 
Viramitrodaya: 

(1-3) Son, grandson and great-grandson ; 

(4) reunited whole brother ; 

(5) reunited half-brother and separated full-brother (c); 

(6) reunited mother; 

(7) reunited father: 

• (8) any other reunited coparcener ; 

• (9) half-brother not reunited ; 

(10) mother not reifnited ; 

(11) father not reunited ; 

(12) widow; 

(13) daughter; 

(14) daughter’s son; 

(15) sister. 

Subject to the above, the succession goes to the sapimhls, 
samanodakas and bandhus in the order and according to the 
rules set forth in secs. 43, 45 and 50 (d). 


As to reunion, sec sees. 342-344. 

The order of succession, according to the Smriti Chandrika, is as follows : (1) «on 

grandson, great-grandson, (2) reunited full-brother, (3) separated full-brother, (4) reunited 
half-brother, (5) reunited father or paternal uncle, ((i) separated half-brother, (7) father, 
(8) mother, (9) virtuous widow, (10) sister, (11) sapindas, and (12) samanodakas. 

According to the Mayukha, the reunited member has in every casa preference over 
the unreunited. But when there arc separated full-brothers and reunited half-brothers, 
uncles and the like, the separated full-brother, etc., takes equally with the reunited 
half-brother, etc. After the brother, the mothef takes, then the father, then the widow, 
then the sister, then the daughter, and after her the nearest sapinda. 

Se^Ghosc’s Hindu law, 3rd ed., pp. 625-62(1. • 


(x) Cavaly Venkata v. Collector of Xfasulipatam 
(1867) 11 M.I.A.'OIO. 

(VI (I860) 8 M.I.A. 500, 527. enpra. 

Iz) Samudrala v. Samudrala (1010) 33 Mini. 
165, 3 I.C. 741. 

(a) Jatoda v. Sheo (1890) 17 Cal. 33; Sham 


v. Court (1873) 20 W.ll. 107. 

(6) Nana v. Jtamchandra (1000) 32 Mad. 377, 
382. 383. 2 I.C. 510. 

(c) Han at a mi v. Venkatesam (1803) 16 Mad. 

440. 

(d) Sarkar's Hindu Law, 7th ed., p. 587. 


Sc. 

59,60 
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CHAPTER V. 
FEMALE HEIRS. 


61. Female heirs: Bengal school. —According to the 
Bengal school no female could inherit to a male unless she is 
expressly named as an heir in the texts. The result is that 
the only females recognized as heirs in that school are 
<1) the widow, (2) the daughter, (3) the motW, (4) the father’s 
mother, and (5) the father’s father’s mother ( e ). 

61A. Female heirs: Mitakshara school. --(1) Before the 
Hindu Law of Inheritance (Amendment) Act, 1929, the only 
females recognized as heirs in the Benares (/) and Mithila 
schools were (1) the widow, (2) the daughter, (3) the mother, 
(4) the father’s mother, and (5) the father’s father’s mother. 
The exclusion of other females was founded on a text of Bau- 
dhayana which says : “ Women are devoid of the senses, and 
incompetent to inherit ” (g). Accordingly it iaas been held 
in Lahore that a sister’s son’s daughter is not an heir (h). 

Neither the Madras nor the Bombay school follow the text 
of Baudhayana. These schools follow the text of Mami which 
says: “To the nearest sapinda the inheritance next belongs ”, 
and they interpret the word “ sapinda ” to include females 
also (i). On that interpretation the .Madras school has held 
that the brother’s daughter, sister’s daughter, brother’s son’s 
daughter and father’s sister are also heirs in the Madras Presi¬ 
dency [sec. 56]. The Bombay school has gone much further, and 
it includes in the list of female heirs not only the heirs recognized 
in'the Benares, Mithila and Madras schools, but also widows of 
gotraja sapindas [sec. 68 J. The recognition of widows of gotraja 
sapindas as heirs in Bombay has been placed by the Privy 
Council on the ground of usage (j ). But the widows of bandhus 
are not recognized as heirs anywhere; for instance, a sister’s 
son’s widow ( k ). 

(2) Under the Hindu Law of Inheritance (Amendment) 
Act, 1929, which came into force on the 21st February 1929, 
the son’s daughter, the daughter’s daughter, and the sister 
(S. 43-13 A to 0) rank as heirs in all parts of British India where 


(e) Guru Gobintl v. Annnd Lai (187u) 5 Bens. 
L.K. 15,37 [l*.B.l. 

if) Jagan Nath v. Champa (1000) 28 All. 307 ; 
Srimati Krishna v. Bhaiya-Bajendra (1927) 
2 Lurk. 43, 104 I.C. 155, (’27) A.O. 240 ; 
Jan 7 Mr v. Msl. Jamna (1031) 12 Lull. 
534, 135 T.C. 693, ('32) A. L. 37 [sister 
not mi heii], 

(g) iMllubhoy v. Catsibai (1880) 5 Bora. 110, 


118, 7 T.A. 212, 231. 

(h) Bameshtoar v. hist. Qanarati Deri (1037) 
Lah. 525, 160 I.C. 753, ('36) A.L. 052. 

(*) Balamma v. PuBayya (1805) 18 Mad. 168, 
170. 

(j) (1880) 5 Bom. 110, 7 T.A. 212, 237, supra. 
(*) Bameshwar v. hist. Ganapati Devi (1937) 
Lah. 525, 160 I.C. 763, (‘36) A.L. 052. 
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the Mitakshara law prevails. Before the Act they ranked as heirs 
only in the Bombay [s. 56 (1)] and Madras [s. 55] Presidencies. 

Before the Act, both the son’s daughter and the daughter’s 
daughter ranked as bandhus in Bombay and Madras. * Under 
the Act, however, they both inherit as gotraja sapindas [s. 43, 
nos. 13A and 13£]. As regards the sister, she succeeded in 
Bombay immediately after the paternal grandmother, and in 
Madras she succeeded as a bandhu. As regards her place in 
the order of inheritance in Bombay, the Act effects no change, 
and she will succeed immediately after the paternal grand¬ 
mother as she did before the Act [s. 65]. In Madras, however, 
she will, since the Act, succeed immediately after the daughter’s 
daughter [s. 43, no. 13C]. 

62. Female heifs in Benares and Mithila. —The only 
females recognized as heirs in the Benares and Mithila schools 
before the Hindu Law of Inheritance (Amendment) Act of 1929 
were (l) the widow, (2) the daughter, (3) the mother, (4) the 
father’s mother, and (5) the father’s father’s mother. No other 
female was recognized as an heir ( l ). Under the Act, the son’s 
daughter, the daughter^ daughter, and the sister also rank as 
heirs [s. 43, nos. 13A, 13B and 13C]. 

63. Female heirs* in Madras. —The Madras school 
recognizes not only the widow, daughter, mother, father’s 
mother, and father’s father’s mother as heirs, but also the 
females mentioned in sec. 56 above. This includes the son’s 
daughter, daughter’s daughter and sister who are now expressly 
named as heirs in the Hindu Law of Inheritance (Amendment) 
Act 2 of 1929, see sec. 61A above. The Madras school does 
not admit the widows of gotraja sapindas as heirs (m). 

64. Female heirs in Bombay.— The Bombay school 
recognizes not only the widow, daughter, mother, father’s 
mother and father’s father’s mother as heirs, but also the 
following females: — 

(1) Sister, whether of the whole or half-blood. The 
sister is considered a sapindg. by virtue of her affinity 
to her brother. She is also considered a gotraja sapinda as 
haying been born in her bother’s cjotra or family (n) [s. 65]. 

(I) Tiratli Ham v.. Met. Kahan Devi (1020) 1 | [widow of great-grandson of groat- 

Lali. 688, 508-504, 00 I.C. 101, (’21) grandfather of the defeased not an he 

A.I.. 140 ; Met. Sujan Devi v. Janiri Mat Kamkammal v. Ananthamalhi (1014) 87 

(1020) 1 Lah, 608, 50 l.C. 124, (’20) A.L. Mad. 203, 85 T. C. 001, (’16) A. M. 18 

511. [brother'^ widow not an heir]. 

<»i) Balamma v. Pullava (1805) 18 Mad. 108 («) Kesserbai v. Valab (1880) 4 Boro * a 8. 


Ss. 

61A-64 



78 


HINDU LAW. 


S. 64 


Half-sisters succeed as much as sisters of the whole blood 
[s. 66]. The sister is now expressly mentioned as an heir in 
the Hindu Law of Inheritance (Amendment) Act 2 of 1929 
[s. 43 3 C)]. 

The Mayukha expressly names the sister as an heir. The Mitalwhara does not 
name the sister, but certain commentators of repute, such as Balambhatta and Nanda 
Pandita, say that in the term “ brothers'” whom the Mitakshan does name, sisters are 
included (o). She is also expressly mentioned as an heir in Nilkhantha’s Commentary. 

The paternal uncle's daughter is not a gotraja sapinda (p), but a bandhu [s. 56]. 

(2) Father's sister , whether of the whole or half blood.— 
See s. 74. 

(3) Widows of predeceased gotraja sapindas, that is, of 
sapindas and samanodakas ( q ), but not widows of bandhus 
or bhinna-gotraja sapindas (r). Thus the son, the father’ the 
brother, the brother’s son, the paternal uncle*, the paternal 
uncle’s son, are all gotraja sapindas of the deceased. There¬ 
fore, according to the Bombay decisions, the son’s widow (s), 
the step-mother (father’s widow) ( t ), the brother’s widow J \u), 
the brother’s son’s widow ( v ), the paternal uncle’s widow (iy), 
and the widow of the paternal uncle’s son {x), are all sagotra 
sapindas of the deceased, and inherit as such. These widows, 
being sagotra sapindas , inherit necessarily before the bandhus. 
The above list is not exhaustive, but merely illustrative. See 
sec. 68. 


The widows of gotraja sapindas are recognized as heirs in the Bombay Presidency 
only. They were not regarded as heirs elsewhere (y). Act XVIlL of 1937 now makes 
the ^idow of a predeceased son and the widow of predeceased son’s predeceased son heirs 
throughout India except under the Dayabhaga School. 

A gotraja sapinda is one born in the gotra or family of the deceased. The expres¬ 
sion sagotra sapinda means of the same gotra and includes females that enter the gotra 
of the deceased by marriage. 

(4) Female bandhus mentioned in section 56 above .—These 
include the son’s daughter and daughter’s daughter, both 
of whom are now expressly mentioned in the Hindu Law of 
Inheritance (Amendment) "Act 2 of 1929. But they now 
inherit with gotraja sapindas [s. 43. nos. 13A and 13B]. 


(o) Kessrrabni v. Valab (1880) 4 Bom. 188, 101) 

204. 

( p) Krishnabai v. Kestuir (1920) 22 Bom. L.lt. 

1162, 50 I.C. 511, (’20) A.B. 237. 

(j) LaUubhoy v. Cassibai (1880) 5 Bom. 110, 
7 I.A. 212 ; Lakshmibui v. Jayram (I860) 
fl Bom. H.O. 152. 

(r) Vallabhdas v. Sakarbai (1901) 25 Bom. 281. 
(«) Roopchand v. Poolchand (1824) 2 Bor. 670. 
(0 (1880) 4 Bom. 188, 208, supra. 

(«) Nahalchand v. Utmchand (1885) 9 Bom. 31. 


(») Madharram v. Dave (1897) 21 Bom. 730. 
(it) Rachara v. Kalingapa (1892) 16 Bom. 716; 
Raghunalh Shankar v. Laxmibai (1935) 59 
Bom. 417, 37 Bom. L. B,. 150, 157 1. C. 
658, (’35) A. B. 298. « 

(*) (1880) 5 Bom. 110, 7 I. A. 212, supra. 

(y) Ananda Bibee v. Novonit Lai (1883) 9 Cal. 
315, 317-22 ; Balamma v. PuUayya (1896) 
18 Mad. 168 ; Thayammal v. Annamala 
(1806) 10 Mad. 35 ; Kanakammal v. Anan- 
thamathi (1914) 37 Mad. 293, 25 I.C. 901, 
(’15) AM. 18. 
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65. Sister’s place as an heir in the Bombay Presidency — 
{!) A sister is an heir in the Bombay Presidency [s. 64 (1)], 
and she inherits immediately after the paternal grandmother 
both under the Mayukha and the Mitakshara as interpreted 
in Bombay ( z ). 'Her place in the order of succession is not 
affected by the Hindu Law of Inheritance (Amendment) Act 
2 of 1929 [s. 43 (23C)]. See s. 72 {12) and s. 77 {12). 

Both under the Mayukha and the Mitakshara as inter¬ 
preted in Bombay, a sister does not take before a full-brother’s 
son (a). In cases governed by the Mayukha, she takes even 
before a half-brother (6), and half-brother’s son (c), but not 
in cases governed by the Mitakshara {d). See ss. 72 and 77 
below. • 

The sister ta^es before a paternal uncle (e), a paternal uncle’s son (/), a paternal 
uncle’s son’s son ( g ), or a more remote paternal male relative ( h). She also takes before 
a son’s widow (*), a step-mother (j), a brother’s widow (k), or a paternal uncle’s 
widow (/) all of whom are widows of gotraja sapindas [s. 68]. She also succeeds in 
preference to a paternal step-grandmother (to). 

* {2) Sisters take absolute estates in severalty, and not as 

joint tenants in Bombay (n). 

66. Half-sister as* an heir in the Bombay Presidency. —A 
half-sister is an heir in the Bombay Presidency and she 
inherits, in cases governed by the Mitakshara, immediately 
after the full-sister (o), and in cases governed by the Mayukha 
after the half-brother (p). Her place in the order of succes¬ 
sion is not affected by the Hindu Law of Inheritance (Amend¬ 
ment) Act 2 of 1929 [s. 43 (13C)]. 

A half-sister takes before a step-mother ( q ), a paternal uncle (r), or a paternal uncle’s 
widow (a). 

67. Father’s sister as an heir in the Bombay Presidency.— 
♦See s. 74. 


(j) West and Bidder, 4th ed., 109-110 ; Venayerk 
v. Luxumeebaee (1804) 9 M.T.A. 520 
in App. from 1 Bom. H. C. 117 [a Mayn- 
kha rase]; Lallubai v. Mankimirbni 
(1878) 2 Bom. 388, 421, 445-446 ; Kesserbai 
v. Valab (1880) 4 Bom. 188 ; Vithahlas v. 
Jr.shubai (1880) 4 Bom. 219, 221; l! hag wan 
v. Warubai (1908) 32 Bom. 300. 

(a) Mulji v. CumandUK (1900) 24 Bom. 503. 

(h) gakharam v. SUabai (1879) 3 Bom. 353. 

(c) (1908) 32 Bom. 300, supra ; Jlari Annaji 
v. Vasudev (1914) 38 Bom. 438, 441, 23 
I.C. 944, (’14) A.B. 134. 

id) West and Biihler, 4th ed., 105-106 ; (1900) 
24 Bom. 563, 573, 579, supra ; (1914) 38 
Bom. 438, 23 I.C. 944, (’14) A.B. 134, 
supra. 

(e) Seo Trikam v. Hatha (1912) 36 Bom. 120, 
12 I.C. 359 [half-aiator Mayukha]. 


(/) (1864) 9 M.T.A. 520, lu App. from 1 Bom. 
H.O. 117, supra. « 

( 9 ) Biru v. Khandu (1880) 4 Bom. 214. 

(A) Dhondu v. Gangabai (1879) 3 Bom. 300. 

(») Vithaldas v. Jeshubai (1880) 4 Bom. 219, 221. 
• (j) Lakshmiy. Dada (1879) 4 Bun. 210. 

(A) Hudrapa v. Irava (1904) 28 Bom. 82. 

(/) (1880) 4 Bom. 188, supra. 

(m) IAngangowdu v. Tulsawa (1915) 17 Bom. 

J,.B. 315, 28 I.C. 588, (’15) A.B. 48. 

(n) Rindabai v. Anacharya (1891) 15 Bom. 206. 

(o) West and Biihler, 2nd ed., p. 186 ; Jana v. 

llakhma (1919) 43 Born. 401, 52 I.C. 8 , 
(•10) A.B. 12. 

ip) (1880) 4 Bom. 188, 207-209, supra. 

(q) (1880) 4 Bom. 188, supra. 

(r) ( 1012 ) 30 Bom. 120, 12 I.C. 359, supra. 

(s) (1880) 4 Bom. 188, supra. 


s«. 

65-67 
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S. 68 68. Widows of gotraja sapindas as heirs in the Bombay 

Presidency. —The succession of widows of gotraja sapindas 
[sec. 64 (5)] is governed by the following rules 

(i) No widow of a gotraja sapinda, can inherit until 
after “ the compact series of heirs ” [ending 
with the brother’s son (<)], nor until after the 
sister and half-sister ( u ). 

(ii) Subject to the above rule and provided that there is 
no existing male gotraja sapinda within the six 
degrees of the line to which her husband 
belonged ( v), the widow of a gotraja sapinda 
stands in the same place as her husband, if living, 
would have occupied. 

(hi) Where the contest lies between the widow of a 
gotraja sapinda representing a nearer line and a 
male gotraja sapinda representing a remoter line, 
the former inherits by preference over the 
latter ( w ). . 

(iv) Widows of gotraja sapindas may succeed to the 
estate of a male or to that of a female. In the 
former case, they take a widow’s estate; in the 
latter, an absolute estate [secs. 170 (£), 171 (£)]. 

( v) A widow who has remarried is not entitled to inherit 
as a gotraja sapinda in the family of her first 
husband ( x ). But unchastity at the time when 
the succession opens is not a disqualification to 
inherit as a gotraja sapinda ( y ). 

The series of heirs beginning wilh tho son and ending with tho brother’s son is 
called “ tho compact series of heirs.” No widow of a gotraja sapinda can inherit before 
any of these heirs (z). Nor can she inherit before the sister or half-sister (a). A son 
is the nearest male gotraja sapinda of the deceased owner; therefore, tho first in the 
scries of widows of gotraja sapindas is tho son’s widow (6). ‘ Then comes the grandson’s 
widow, and then tho great-grandson’s widow. * 

«) Nahalchand v. Uemchand (1885) 0 Dora. 31, , (1012) 14 Bom. L. 11. 201, 14 I.C. 079 [a 

34 (note). Mayukha case). 

(u) Vithaldas v. Jashubai (1880) 4 Bom. 219, (to) (1892) 10 Bom. 710, 718, supra ; (11(15) 39 

221. Mote that the son's widow is the first Bom. 87, 27 I.C. 107, (’14) A. It. 202, 

in the series of widows of gotraja sapindas. supra. 

(v) Lallubhog v. Cassibai (1880) 0 Bom. 110, 7 (x) Pranjimn v. Bai Bhiki (1921) 45 Bom. 

I.A. 212, in app. from 2 Bom. 388 ; 1247, 03 I.C. 947, (’21) A.B. 57. 

Jiaehara v. Kalingapa (1892) 10 Bom. 710, (y) Akoba Jxtxman v. Sai Genu (1941) Bom. 438, 

720; Kashibaiv. Moreshwar (1911) 35 197 I.C. 157, (’41) A.B. 204. 

Bom. 389, 11 I.C. 500; Basangavda v. (z) (1885) 9 Bom. 31, 34 (note), supra. 

Basangavda (1915) 39 Bom. 87, 127 I.C. (a) (1880) 4 Bom. 219, 221, supra. 

107, (’14) A.B. 202; Ambaidas v. Jijibhai (b) (1880) 4 Bom. 219, 221, supra. 
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The male next after the grcat-gandson is the daughter’s son. But he is not a gotraja 
sapinda, for he belongs to a different gotra or family. 

The next male is the father. The male gotraja sapindas of the deceased in his father’s 
line arc his (1) brother, (2) brother’s son, (3) brother’s son’s son, (4) brother’s son’s son’s 
son, (5) brother’s son’s son’s son's son, and (6) brother's son’s son’s son’s son’s son. The 
father’s line begins with tho father and ends with the brother’s son’s son’s son’s son’s 
son. The father being tho first in his line, the step-mother (father’s widow) is the first 
in the scries of widows of gotraja sapindas in the father’s line, and she takes before 
the brother’s widow who is the second in the said scries. But she is not entitled to 
inherit if there exists any lineal descendant of the father as far as the sixth degree, 
that is, if there be a brother, a brother’s son, a brother’s son’s son, a brother’s son's 
son’s son, a brother’s son’B son’s son’s son, or a brother's son’s son’s son’s son’s son. 
See cl. (ii) of this section. • 

Suppose now that the contest is between a brother’s widow and a paternal uncle. 
The husband of the brother’s widow, that is, tho brother, belongs to the father’s lino 
and the paternal uncle belong to the father’s father’s line, that is, a remoter line. The 
brother’s widow is therefore entitled to succeed before tho paternal uncle. See cl. (iii) 
of this section. # 

Foundation of the right of widoio of predeceased gotraja sapindas to inherit. —The right 
of these females to inherit rests mainly on the ground of positive acceptance and 
usagfi (c). 

Illustration. 

A dies leaving a widow, a widow of a predeceased brother, and a paternal uncle. 
On A’s death, his widow will succeed to the estate. The next heir, on the widow’s death, 
is tho widow of A’a brother, and not tho paternal uncle of A, the reason being 
that the husband of A'a brother’s widow (that is, A’ s brother) belongs to A’s father's 
line, while A’s paternal uncle belongs to A'a father's father's lino which is a remoter line. 
On the death, however, of the brother’s widow, the heir to A’s cstato will be his paternal 
uncle. i4’s widow takes a widow’s estate in her husband’s property. The brother’s 
widow also takes a widow’s estate [s. 170]. The paternal uncle takes tho property 
absolutely and on his death it will pass to his own heirs. 

69. Widows of samanodakas as heirs in the Bombay 
Presidency.—-The widows of predeceased samanodakas [s. 40] 
are" held to be heirs in the Bombay Presidency (d). 

70. Daughters of descendants, ascendants and collaterals 
as heirs in the Bombay Presidency. The female descendants 
of the propositus and of his ancestors are bandlms in the 
Bombay Presidency [s. 56]. 

(c) Lulloobhoy v. Cassibai (1880) 7 I. A. 212, \d) Lakshmibai v. Jayram (I860) 0 Bom. II. C. 

237, 5 Bom. 110,124. A. 0. 152. 


Ss. 

68-70 
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CHAPTER VI. 

ORDER OF SUCCESSION TO MALES IN THE 
BOMBAY PRESIDENCY. 

Ss. 71. Succession in the Bombay Presidency.—(i) The order 

71,72 0 f succession to males in the Bombay Presidency is different 

from that in other parts of British India where the Mitakshara 

law prevails. The difference arises from the fact that the 

Bombay school recognizes as heirs certain females who are not 

recognized as heirs in other parts of British India [ss. 64-70]. 

« 

{2) In the Bombay Presidency itself there is a difference 
between the order of succession in cases governed by the 
Mitakshara and that in cases governed by the Mayukha 
[s. 12 (2)]. 

72. Order of succession in cases governed by the Mitak¬ 
shara* —The following is the order of succession to males among 
sapindas in the Bombay Presidency in cases governed* by 
the Mitakshara 1 

4 . 

1-6. Son, son’s son. (whose father is dead), and son’s 
son’s son (whose father and grandfather are both 
dead). These inherit simultaneously. Under Act 
XVIII of 1937 the widow, the predeceased son’s 
widow, and the widow of a predeceased son of a 

■ predeceased son, are also recognized as heirs. 
(See sec. 43.) 

See notes to s. 43, nos. 1—3 and 4. 

7. Daughter— 

See s. 43, no. 5, notes (1), (5), (6) and (7). 

In the Bombay Presidency, daughter’s do not take as joint tenants 
with benefits of survivorship, but they take as tenants-in-common. 

'Further, a daughter in that Presidency does not take a limited 
estate in her father’s property, but takes the property absolutely. 
Thus if a Hindu governed by the Bombay school dies leaving two 
daughters, each daughter takes an absolute interest in a moiety of her 
father’s estate, and holds it as her separate property, and on her 
death her share will pass to her own heirs as her stridhan (e) £k. 170]. 

8. Daughter’s son— 

See notes to s. 43, no. 6. 

(«) Bhagirthibai v. Kahnujirav (1887) 11 Bom. | 453 ; VUhappa v. Satitri (1910) 34 Bom. 

285 ; Qulappa v. Tayawa (1907) 31 Bom. | 510, 7 I.C. 445. 
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9. Mother— S. 72 

See notes to s. 43, no. 7. 

As to a step-mother see no. 27 (post). 

10. Father. 

11. Brother— 

( i ) of the whole blood. 

(ii) of the half-blood. 

A brother of the full blood succeeds before a brother of the half-blood 
See notes to s. 43, no.* 9; see also s. 44. 

12. Brother’s son—(el) 

( i) of the whole blood. 

(5) of the half-blood. 

Rons of brothers of the whole blood succeed before sons of brothers 
a of the half-blood. See notes to s. 43, no. 10 ; see also s. 44. 

* 13. Grandmother (father’s mother)— 

Rec note to no. 14 below. 

14. Full sister— 

Her place in the order of succession is not affected by the Hindu Law 
of Inheritance (Amendment) Act 2 of 1929 [s. 43 (13C)]. See s. 64 (1) 
and s. 65. 

15. Half-sister— 

See s. 43, No. 13C, s. 64 (1) and s. 66. 

The three remote descendants of the deceased . 

16. Groat-great-grandson— 

It is not settled whether nos. 16,17 and 18 succeed before or after no. 

19. In Appaji v. Mohanlal (/), the question was raised, but 
not decided. • 

17. Groat-great-great-grandson. 

18. Great-great-great-great-grandson. 

-• Widows of 4 male lineal descendants of the deceased. 

19. Great-grandson’s widow. 

tel) Nahalchand v. Bemchand (1885) 0 Bom. 31 I (/) (1330) 64 Bom. 584, Oil, 127 I.C. 385, (’30) 

(takes before brother's son's widow). I A.B. 273 [F.B.]. 
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20. Great-great-grandson’s widow. 

21. Great-great-great-grandson’s widow. 

52. Great-great-great-great-grandson’s widow. 

The 4 remote descendants of the brother. 

23. Brother’s son’s son. 

He does not succeed before but succeeds after thes on’s widow (») [no. 17]. 

24. Brother’s son’s son’s son. 

25. Brother’s son’s son’s son’s son. 

26. Brother’s son’s son’s son’s son’s son. 

Widows of father, brother and brother’s descendants. 

27. Step -mother (g). 

28. Brother’s widow (h ). 

29. Brother’s son’s widow {i). 

30. Brother’s son’s son’s widow.* 

31. Brother’s son’s son’s son’s nfidow. 

32. Brother’s son’s son’s son’s son’s widow. 

33. Brother’s son’s son’s son’s son’s son’s widow. 
Father’s father and his 6 descendants. 

34. Bather’s father. 

34A. Son’s daughter. 

34B. Daughter’s daughter. ^See a. 43 , nos. 13 A, 13 B and 13D. 

1 

34C. Sister’s son (j). J 

35. Paternal uncle. 

(1) of the wholo blood. f * (2) of tho half-blood. 

36. Paternal uncle’s son. 

He takes boforo no. 42. (Rachava v. Kalingapa (1892) 16 Bom.*? 16). 

(g) Jlakhmabai v. Tukaram (1887) 11 Bom. 47 87, 27 I.C. 167, ('14) A.B. 202 (takes 

takes before half-brother's widow ; Hutto- before pat. uncle’s *on). 

bai v. Xoolekhabai (1805) 10 Bom. 707 (i) Madhavaram v. Dace (1807) 21 Bom. 739. 

(takes before paternal uncle's son). (j) Ambahai v. Keshai Bandor.hand (1041) Boin. 

(A) Basangavda v. Bamngavdu (1015) 30 Bom. 250,195 I.C. 172, (’41) A.B. 233. 
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37. Paternal uncle’s son’s son. S. 72 

He takes before no. 42. (Kashibai v. Mortahwcur (1911) 35 Bom. 389). 

38. Paternal uncle’s son’s son’s son. 

39. Paternal uncle’s son’s son’s son’s son. 

40. Paternal uncle’s son’s son’s son’s son's son. 

Widows of father’s father and his 6 descendants. 

41. Father’s step -mother. 

42. Paternal uncle’s widow. 

She takes before father’s sister ( k). 

*43. Paternal uncle’s son’s widow. 

44. Paternal uncle’s son’s son’s tvidow. 

45. Paternal uncle’s son’s son’s son’s widow. 

• 46. Paternal uncle’s son’s son’s son’s son’s widow. 

47. Paternal uneje’s son’s son’s son’s son’s son’s 

widow. 

The 3rd agnate female and the 3rd agnate male ancestor, 
and the latter’s 6 descendants. 

48. Father’s father’s mother. 

49. Father’s father’s father. 

50. Father’s paternal uncle. 

51. Father’s paternal uncle’s son. 

52. Father’s paternal uncle’s son’s son. 

53. Father’s paternal uncle’s son’s son’s son. 

54. Father’s j>aternal uncle’s son’s son’s son's son. 

55. Father’s paternal uncle’ 4 s son’s son’s son’s son’s son. 

Widows of father’s father’s father and his 6 descendants. 

56. Father’s father’s step -mother. 

57. Father’s paternal uncle’s widow. 


(k) Raghunalh Shankar v. Laxmibai (1835) 59 Born. 417,157 I.0.858, 37 Bom. L. 11.150 (’35) A.B. 288. 
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Ss. 

72*74 


58. Father’s paternal uncle’s son’s widow. 

59. Father’s paternal uncle’s son’s son’s widow. 

60* Father’s paternal uncle’s son’s son’s son’s widow. 

61. Father’s paternal uncle’s son’s son’s son’s son’s 

widow. 

62. Father’s paternal uncle’s son’s son’s son’s son’s 

son’s widow. 

The remaining sapindas and their widows. 

63-70. The 4th agnate female and the 4th agnate male 
ancestor and the latter’s 6 descendants, one after 
another ( l ). 

71-77. Widows of gotraja sapindas nos. 64 to 70, one 
after another (l). * 

73. Order of succession among samanodakas.— Failing 

sapindas and their widows (sec. 72), the inheritance goes*to 

Samanodakas according to the rules stated in sec. 45 above. * 

* 

• 74. Order of succession among bandhus.— Failing sama- 
nodakas, the inheritance passes to bandhus according to the 
rules laid down in secs. 46 to 54 and 56 above. As regards 
the succession of bandhus, there is no difference between 
the Mitakshara and the Mayukha (m). 

. Father'»•sister —According to S. 56, the father’s sister 

should be a bandhu, but according to the Mayukha, she is a 

gotraja sapinda; she comes in before bandhus, but after 

all the gotraja sapindas (n), for instance, a father’s paternal 

uncle’s son (o), a paternal uncle’s widow (p). It is not clear 

whether, under the Mitakshara as interpreted in Bombay, 

she is a gotraja sapinda or a bandhu. But she is not more 

remote than a Bandhu (q). * 

« 

In Saguna v. Sadasiv ( q) it was held that the father's half-sister, though a female, 
being a bandhu exparte paterna is entitled to preference over the mother’s brother, who 
though a male, is a bandhu exparte matertia. 

This leads us to tho question as to what are the principles to be applied in a contest 
between a male bandhu and female bandhu. In Balkriahna v. Kamkrishna (r) was 

(() Am'iaidaa v. Jijibai (11)12) 14 l)om. L.R. (o) (Janeth v. Waghu (1003) 27 Bom. 610. 

261,14 1.0.071. (p) Haghunalh Shankar v. Lax mi Bai (1035) 

(m) Parol Bapulal v. Mehta UarUal (1805) 10 50 Bom. 417, 37 Bom. J,.R. 150, 157 

Bom. 631. I.C. 658, (‘35) A.B. 208. 

(n) Vijiarangam v. Lakshuman (1871) 8 Bom. ( q) (1902) 26 Bom. 710. 

H.C.O.C. 244, 261, 263. (r) (1020) 45 Bom. 353, 501.C.771,(*21)A.B. 189. 
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held that a mother’s Bister’s son Bhould be preferred 'to a brother’s daughter. This 
decision is in direct conflict with the previous decision which was not cited either in the 
arguments or in the judgment. In Kenchava v. Oirimalappa (a) the l’rivy Council left the 
question open and held that the father’s sister's son (a male bandhu exparte paterna) is 
to be preferred to the father’s brother’s daughter (a female bandhu of the same degree). 

In Bat Vijli 's case (t), a mother’s sister’s son’s son, who is an ntma-bandhu was 
preferred to a father’s father’s sister's son’s daughter who is a pitri- bandhu. 

75. Strangers as heirs. —See secs. 57 and 58 above. 

76. Escheat. —See sec. 59 above. 


77. Order of succession in cases governed by the Mayukha.— 
The following is the order of succession to males in cases 
governed by the Mayukha (u) :— 

1-6. Same as S. 72. 

7. Father. 

8. Mother— 

Sec notes to sec. 72, no. 7, and notes to sec. 43, no. 7. 

9. Full brothers ,aiong. with sons of full brothers who 

arc dead— 

This rule does dot go beyond brothers and brother’s sons ( v ). Hence 
an uncle’s son’s son’s son does not take equally with, but is postponed 
to, an uncle’s son’s son (w). As to the placo of the half-brother, 
see no. 13 below. See Mayukha, ch. iv, sec. 8, v. 20. 

10. Full brother’s son— 

With the brother’s son end.. “ the compact series of heirs.” In default 
of brother's sons, the inheritance passes to gotraja sapindas, tho 
first amongst them being the paternal grandmother [no. 11J. Sco 
Mayukha, ch. iv, sec. 8, v. 18. 

11-12. Same as S. 72. 

13. Father’s father and half-brother, in equal shares (a;)— 

This is obsolete ( y ). It is highly probable that the High Court of Bombay 
will in cases governed by tho Mayukha adopt tho same order of succes¬ 
sion as that in cases governed by the Mitakshara, at least after no. 12. 
Tho order of succession after no. 12 will probably bo (1) half-brother, (2) 
half-sister, (3) half-brother’s sbn. The order of succession will thence¬ 
forth bo the same as that in cases governed by tho Mitakshara as 
interpreted in Bombay, that is, as in ss. 72-76. As to the father’s 
sister, see s. 74. 


(*) (1924) 51 I.A. 388, 378-377, 48 Bom. 569, 
82 I. C. 986, (’24) A. PC. 209. 

(t) Bax Viffli v. Bax Prabhalakahmi (1907) 9 Bom. 
L. ». 1129. 

(m) Mayukha, ch. iv, s. 8. 

(v) Chandika Bakhsh v. Afitna Kuar (1902) 29 
I.A. 70, 74, 24 All. 273, 280. 


(w) Uaribhai v. Mathur (1923) 47 Bom. 940 

77 l.C. 224, (’24) A.B. 140. 

(x) VUhulmo v. Itamrao (1900) 24 Boin. 317. 

33.3. 

(y) Sakharam v. SUabai (1879) 3 Bom. 353, »t 

I). 363 ; Knterbai v. Valnb (1880) 4 Bom. 
188, 207-208. 


Ss. 

74-77 



88 


Ss. 

78,79 


* CHAPTER VII. 


ORDER OF INHERITANCE TO MALES ACCORDING 
TO DAYABHAGA OR BENGAL SCHOOL. 

78. Heritable property.—The property of a deceased Hindu 
governed by the Dayabhaga law passes by succession, including 
his share in undivided property (z). 

The Dayabhaya of Jimuta Vahana is the leading treatise of the Bengal school. The 

present Chapter deals with tho order of succession according to the Dayabhaga. 

• 

According to tho Mitakshara law, the interest of a deceased coparcener passes on his 
death to other members of the coparcenary by survivorship. The Dayabhaga law docs 
not recognize the right of survivorship as between coparceners. * 


79. Spiritual benefit the governing doctrine.—Succession 
according to the Bengal school is governed by the capacity 
for conferring spiritual benefit (a). Spiritual benefit, however, 
is not always the guiding principle of inheritance, and in oases 
not contemplated by the Dayabhaga, the doctrine of propin¬ 
quity as propounded in the Mitakshaia may be applied. 


In Akshay Chandra v. Uari Das ( b ), Mitra, J., observed that in all cases of absence of 
texts or precedents under the Dayabhaga law, tho Court should have regard to tho theory 
of propinquity as adopted by Vijnaneswara. In that case the learned Judge said : 
“ Spiritual benefit, notwithstanding somo authorities to the contrary, is not always 
tho guiding principle of inheritance under the Bengal school of law. The theory of 
spiritual benefit, cannot apply to a good many cases of inheritance under the Dayabhaga 
schdol of law. Spiritual efficacy as a principle guiding rules of succession must fail in the 
cases of all female relations. . . In most cases, propinquity, spiritual efficacy and natural 
love and affection run in tho same lines and no difficulty arises, but whenever they run 
in different lines, Jimutavahana was compelled to ignore spiritual efficacy and have 
recourse to other principles or express texts.” In a later case (c) Mukcrji, J., declined to 
follow this view, and observed that tho scheme of the Dayabhaga was radically different 
from and to some extent incompatible with the scheme of the Mitakshara and the one 
could not be made to supplement tho other so far as the law of inheritance was concern¬ 
ed, and that although tho Dayabhaga might bo silent so far as express enumeration 
went, it was not sijent so far as tho indication of tho general principle according to which 
heirship was determined was concerned. In a recent case (d), however, the Court preferred 
the view taken by Mitra, J. 

• 

Vaishnavas (worshippers of Vishnu) do not observe shradha and offer no oblations to 
their ancestors. But this docs not exclude them from inheritance, for tho right to 
inherit is based on the capacity to offer pindas, and not on the actual offering of ft (d). 


(?) Durga Path v. Chintanumi (1904) 31 Cal. 214. 
(a) Guru, llobind v. Anand Lai (1870) 5 Beni?. 
L. 11. 15 [F. B.]; Tagore v. Tagore (1872) 
9 Beni?. L. 11. 377, 394 I. A. Sup. Vol. 
47, 84; Ligumber v. Moli Loll (1883) 
tt Cal. 563 (F. B.l. 

((,) (1908) 35 Cal. 721, 728; Toohee Date 


Luckhymoney (1900) 4 C. W. N. 743. 

(e) Sambhu Chandra v. Kartick Chandra (1927) 
54 Cal. 171, 174, 97 I. C. 845, (’27) A. 
C. 11. 

(d) Nalinaktsha v. llajani (1931) 58 Cal. 1392, 
134 I.C. 1272, (’31) A.C. 741. 
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It may be observed that in most cases spiritual efficacy and propinquity run on the 
same lines. Tho result is that the same persons who are heirs under the Dayabhaga 
law are also heirs under tho Mitakshara law. But all persons who arc heirs under the 
Mitakshara law are not heirs under the Dayabhaga law. The Dayabhaga* excludes 
many cognates recognized as heirs by the Mitakshara. Cognates are persons related 
to the deceased through'a female. 

80 . Doctrine of spiritual benefit.—The foundation of the 
doctrine of spiritual benefit is the Parvana Sracllia ceremony. 
In the course of the ceremony the performer presents three 
different kinds of offerings to his deceased ancestors, namely— 

(1) pinda or an entire cake, called an undivided oblation ; 

(2) pinda-lepas or remnants of the pinda which cling 

' to the hand while mixing the ingredients of which 

the pindas are composed, called a divided oblation ; 
angl 

(3) libations of water. 

The pinda is -offered to the three immediate paternal 
ancestors, that is, the father, grandfather and great-grand¬ 
father, and the three immediate maternal ancestors, that is, 
the maternal grandfather, the maternal great-grandfather 
and the maternal greafc-great-giandfather. 

The pinda-lepas are offered to the three paternal ancestors 
next above those to whom the pinda is offered. 

The libations of water are offered to the seven paternal 
ancestors next above those to whom pinda-lepas are offered. 

He who offers a pinda and he to whom a pinda is offered 
are the sapindas of each other. 

He who offers pinda-lepas and he to whom they are 
offered are the sakulyas of each other. 

He who offers libations of water and he to whom they 
are offered arc the samanodakas of each other. 

But this does not exhaust the list of sapindas, sakulyas 
and samanodakas. For a deceased Hindu does not merely 
benefit by oblations which are offered to himself: he also 
participates in the benefit of oblations offered to the paternal 
ancestors to whom he himself was bound to offer them while 
he was alive (e). The result is that persons connected by 
oblations presented to common ancestors become the sapindas, 

(«) G«n» (Jobind v. Anand Lai (1870) 5 Bents. L.tt. 15, 37 [K.B.J. 


S*. 

79,80 
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sakulyas and samanodakas of one another, according to the 
nature of the oblation presented to them. This accounts 
for a large number of other relations who are recognized as 
sapindhs, sakulyas and samanodakas. 

Pindas are of three kinds in the following order of superiority (/):— 

1. Those given directly to the deceased himself. 

2. Those given to his three paternal ancestors in which he participates. 

3. Those which he was bound to give to his three maternal ancestors, but in 

which he does not participate. 

In each of these three descriptions of pindas, those presented by agnate demandants 
of a common ancestor are preferred to those presented by cognate descendants of such 
ancestor. , 

“ Although the deceased has no right of participation in the oblations presented 
to his maternal ancestors, still, inasmuch as the three immediate maternal ancestors 
received oblations from him, and the agnate and cognate descendants of each‘offered 
pindas which the deceased was bound to give, there is thus created a heritable bond 
between him and his maternal kinsmen ” (g). c , 

81. Three classes of heirs, —The three kinds of offerings 
referred to in the preceding section give rise to three classes 
of heirs, according to the Dayabhaga law, namely, (l)sapiridas, 
(2) sakulyas, and (3) samanodakas. 

« 

The sapindas succeed before the sakulyas, and the sakulyas 
succeed before the samanodakas (h). * 

The reason for this preference is that pindas (undivided oblations) are considered 
to be of higher spiritual value than pinda-lepas (divided oblations) and pinda-lepas are 
considered to be of higher spiritual value than oblations of water. 

1 82. Sapindas. —A Hindu governed by the Dayabhaga 
law is the sapinda— 

(1) of those to whom he is bound to offer a pinda while 
he is alive; 

In this group are included his three immediate paternal ancestors, being his father, 
grandfather, great-grandfather, and his three immediate maternal ancestors, being his 
maternal grandfather, maternal great-grandfather, and maternal great-great-grand¬ 
father—altogether 6 relations. 0 

(2) of those who, on his death, are bound to offer a pinda 
to him; 

In this group are included those persons to whom he stands in the relation of father, 
grandfather, and great-grandfather, namely, his son, grandson and great-grandson, and 
those persons to whom he stands in the relation of maternal grandfather, matemdfc great¬ 
grandfather, and maternal great-great-grandfather, namely, his daughter’s son, son’s 
daughter's son and grandson’s daughter’s son—altogether 6 relations. 


(/) Sarvadhlkari, 2nd cd., pp. 701, 705. 
(p) Sarvadhikari, 2nd cd., p. 704. 


(A) QuruGobindv. Aruirui Lai (1870) 5 Bong. L. 
R. 15, 38 [F.B.]; Diyamber Hoy v. Moti 
LaU (1883) 9 Cal. 563 [F.B.]. 
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(3) of those who are bound to offer a pinda to the ances- S. 82 
tors to whom he is bound to offer a pinda y those ancestors 
being his three immediate paternal ancestors and his three 
immediate maternal ancestors; 

and all of them are his sapindas (i). 

The 3rd set of aapindas may be divided into four groups as follows :— 

Firstly, the brother, brother’s son, brother’s son’s son; paternal uncle, paternal 
uncle’s son, paternal uncle’s grandson; paternal granduncle, paternal granduncle’s 
son, and paternal granduncle’s grandson—altogether 9 relations. 

The brother is bound to offer 3 pindas, one to each of the three paternal ancestors 
of the deceased, they being also his paternal ancestors. The brother's son is bound 
to offer 2 pindas, one to his grandfather, that is, the owner’s father, and the other to his 
great-grandf ither, that is, the owner’s grandfather. The undo and uncle’s son are bound 
each to offer 2 pindas, one to each of the two paternal ancestors of the deceased, namely, 
his grandfather and great-grandfather, who are also their grandfather and great-grand¬ 
father. The remaining five relations arc bound each to offer 1 jrinda, the brother’s son’s 
son to the owner’s father, the unde’s son’s sen to the owner’s grandfather, and the grand¬ 
uncle, his son and grandson each 1 pinda to the owner’s great-grandfather. This is 
a cage where some or all of the three paternal ancestors of the deceased are also the paternal 
attestors of the 9 relations mentioned above as will be seen from the following diagram:— 

great-grandfather 

_j_ 

granduncle 


son 


son 


grandfather 

I 

_ I I 

father uncle 


Owner brot 


son 


nor son 


son 


son 

Secondly, sister’s son, father’s sister’s son, grandfather's sister’s son; brother s 
daughter’s son, brother’s son’s daughter’s son; paternal uncle’s daughter's son, paternal 
granduncle’s daughter’s son ; paternal uncle’s son’s daughter’s son, paternal granduncle's 
son’s daughter’s son—altogether 9 relations. 

Note .—The sister’s son offers 3 pindas, one to each of the threa paternal ancestors 
of the deceased, they being his own maternal ancestors. The father’s sister’s son and 
the paternal uncle’s daughter’s son offer each 2 pindas, one to each of the two paternal 
ancestors of the deceased, namely, his grandfather and great-grandfather, they being 
their maternal ancestors. The brother’s daughter’s son offers 2 pindas, one to the father 
and t£e other to the grandfather of the deceased, they being his maternal ancestors. 
The remaining five relations each offer 1 pinda to one or other of tho three paternal 
ancestors of the deceased that ancestor being their maternal ancestor. This is a case 
where some or all of the paternal ancestors of the deceased arc the maternal ancestors 
of the 9 relations mentioned above. These are bandhus ex paterna of tho Mitakshara 
school. 


(») Guru Gobimi v. Anand Lai (1870) 5 Bong. L. R. 15, 30 (F.H.). 
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Thirdly, maternal uncle, maternal uncle’s son, maternal uncle’s grandson; maternal 
granduncle, maternal granduncle’s son, maternal granduncle’s grandson; maternal 
great-granduncle, maternal great-granduncle’s son, maternal great-granduncle’s grandson 
- -altogether 9 relations. 

Note.- The maternal uncle offers 3 pindaa, one to each of the three maternal 
ancestors of the deceased, they being his own paternal ancestors. The maternal uncle’s 
son, the maternal granduncle, and the maternal granduncle’s son, each offer 2 pindaa 
to two out of the three maternal ancestors of the deceased, these ancestors being their 
paternal ancestors. The remaining five relations each offer one pinda to one or other 
of the three maternal ancestors of the deceased, that ancestor being their paternal ancestor. 
Tiiis is a case where some or all of the maternal ancestors of the deceased are the paternal 
ancestors of the 9 relations mentioned above. These are bandhus ex parte materna of 
the Mitakshara school. 

Fourthly, maternal aunt’s son, maternal grandaunt’s son and maternal great- 
grandaunt’s son; maternal uncle’s daughter’s son; maternal uncle’s son’s daughter’s 
son; maternal granduncle’s daughter’s son, maternal granduncle’s son’s daughter’s 
son ; maternal great-granduncle’s daughter’s son, maternal great-granduncle’s son’s 
daughter’s son—altogether 9 relations. 

Note.- The maternal aunt’s son offers 3 pindaa, one to each of the three maternal 
ancestors of the deceased, they being also his maternal ancestors. The maternal grand¬ 
aunt’s son, the maternal uncle’s daughter’s son, and the maternal granduncle’s daughter’s 
son each offer 2 pindaa to two out of the three maternal ancestors of the deceased, thfsc 
ancestors being also their maternal ancestors. The remaining five relations each offer 
one pinda to one or other of tho three maternal ancestors of tho deceased, that ancestor 
being also their maternal ancestor. This is a case where some or all of the three maternal 
ancestors of the deceased are also the maternal ancestors of the 9 relations mentioned 
above. These relations also are bandhus ex parte materna of the Mitakshara school. 

Tt will thus bo seen that there are in all 48 male sapindas. To these are to be 
added the 5 female sapindas mentioned in the next section. The total number of sapindas 
is thus 53. 

Since sapindas succeed beforo sakulyas, and since the sapindas enumerated above 
comprise also several relations called bandhus in the Mitakshara, it is clear that bandhus 
also succeed beforo sakulyas. According to the Mitakshara law, bandhus do not succeed 
until after samanodakas. This is tho main point of distinction between succession 
according to tho Dayabhaga law and succession according to the Mitakshara law. In 
other respects it will be found that the order'of succession according to the Dayabhaga 
law, though arrived at by the application of rules based upon the doctrine of spiritual 
benefit, is more or less the same as in the Mitakshara law. See sec. 95. 

83. Female sapindas. —There are five female sapindas 
according to' the Dayabhaga law, namely the widow, the 
daughter, the mother, the father’s mother and the father’s 
father’s mother. No other female is recognized as an heir 
by the Bengal school. 

Tncrc are no female heirs in tho class either of sakulyas or samanodakas. 

The wife is the sapinda of her husband, for in the absence of male issue, she performs 
the funeral obsequies. Tho mother, tho father’s mother, and father’s father’s mother 
are sapindas, for they share in the pindaa or cakes offered to their respective husbands. 
The daughter is a sapinda, for though she herself does not offer any pinda, her son does so. 
See sec. 61 above. 
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84. Sakulyas.— A Hindu governed by the Dayabhaga Ss. 
law is the sakulya (1) of those to whom he is bound to offer 
pinda-lepa while he is alive, (2) of those who on his death are 
bound to offer pinda-lepa to him, and (3) of those who arc 
bound to offer pinda-lepa to those to whom he offers the pinda- 

lepa, 

and all of them are his sakulyas. 

The sakulyas are all males. They are— 

First, the 4th, 5th and 6th paternal jnalc ancestors of tho owner, being F*, F s and 
F *, in the Table at p. 34; 

Secondly, his 4th, 5th and 6th male descendants in the male line, that is, S*, S s and 
S n , in tho said Table ; and 

Thirdly, the six male descendants in the male line of the 4th, 5th and 6th paternal 
male ancestors, and the 4th, 5th and 6th male descendants in the male lino of his father, 
grandfather, and great-grandfather, that is, x 1 to x s in the line of F*, F h and and 
x 4 to x e in the lines of F 7 to F' A , in all 27 relations. 

Tno total number of sakulyas is thus 3+3-1-27 —33. 

T io Mitakshara docs not recognize sakulyas as a distinct class ; they are merged in 
the group of gotraja supindas. 

Tiie sakulyas arc all agnates, 4>hat is, persons connected with the deceased by an 
unbroken line of male descent. None of them is a cognate, that is, a person related 
to the deceased through a female. But the sapindas of the Bengal school, as we have 
seen, are some of them agnates and some of them cognates. The samanodakas also, as 
we shall presently see, are all agnates. 

According to Dr. Sarvadhikari (j), the following 9 cognate relations are also 
sakulyas, namely— 

1—3. The daughter’s son of F*, his son, and his son’s son. 

4—6. The daughter’s son of F 5 , his son, and his son’s son. 

7- 9. The daughter’s son of F^, his son, and son’s son. 

a 

85. Samanodakas.— A Hindu governed by the Dayabhaga 
law is the samanodaka (1) of those to whom he is bound 
to offer libations of water, (2) of those who on his death are 
bound to offer libations of water to him, and (3) of those who 
arc bound to offer libations of water to those to whom he offers 
the libations, 

and all of them are his samanodakas. 

The samanodakas like sakulyas arc all males. They include all agnatic relations 
from the 8th to the 14th degree, and are 147 in number. See notes to sec. 40, 

“ Samanodakas.” 


(j) 2nd ed., p. 718. 
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86. Principles governing precedence among sapindas.—The 

orde^ of succession among sapindas is governed by the 
following principles:— 

(1) Those who offer a pinda to the deceased are pre¬ 

ferred to those who accept it from the deceased. 

Thus the son, grandson and great-grandson offer oblations to the deceased, and 
the father, grandfather and great-grandfather receive oblations from the deceased; 
therefore, the son, grandson, and great-grandson succeed before the father, grandfather, 
etc. The son, grandson and great-grandson all inherit as one heir, for the oblations 
offered by them are of equal spiritual value. # 

(2) Those who offer oblations to both paternal and 

maternal ancestors are preferred to those who 
offer oblations only to the paternal ancestors. 

Therefore relations of the whole blood are preferred to those^jf tho half-blood. A 
full-brother offers oblations both to the paternal and maternal ancestors of the deceased, 
they being his own paternal and maternal ancestors. But a half-brother offers oblations 
only to the paternal ancestors of the deceased, and not to tho maternal ancestors of 
the deceased, his mother and the deceased’s mother being different persons. 

c 

(3) Those who offer a pinda tp the paternal ancestors 

of the deceased are preferred to those who offer 
it to his maternal ancestors. 

. (4) Those who offer a larger number of cakes of a 
particular description are preferred to those who 
offer a less number of cakes of the same descrip- 
• tion; and where the number of such cakes is 
equal, those who offer them to nearer ancestors 
are preferred to those who offer them to more 
distant ancestors ( k ). 

Note that a person who offers one oblation to tho father of the deceased owner 
is preferred to another who offers two oblations to the grandfather and great-grandfather. 
Hence the grandnephew ranks before the paternal uncle (l). 

87. Principles governing precedence among sakulyas and 
samanodaka's. —The order of succession among sakulyas and 
samanodakas is governed by principles similar to those which 
apply to sapindas (m). 

88. Order of succession among sapindas.— The sapindas 
of the Bengal school are divided into two classes, namely, 
(1) sapindas ex parte pater na, and sapindas ex parte 

(*■) Guru Gobind v. Anand Lai (1870) 5 Beng. Bama Chum (1888) 15 Cal. 780; Braja 

L. R. 15 IF.B.l; Gobind v. Moheth (1874) Ul v. Jiban (1890) 26 Cal. 285. 

15 Beng. L. 11. 35 ; Pran Nath v. Surrut (1) (1882) 8 Cal. 460, supra. 

Chandra (1882) 8 Cal. 460; Bun Das v. (m) (1870) 5 Beng. L. R. 15, 39 [F.B.], supra. 
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matema. Nos. 1 to 32, except the five females, namely, 
Nos. 4, 5, 8, 14 and 20, are sapindas ex parte paterna. Nos. 33 
to 53 are sapindas ex parte materna. Sapindas ex parte materna 
do not succeed until after sapindas ex parte paterna. Tlie five 
females Nos. 4, 5 ,. 8 , 14 and 20 succeed by virtue of special 
texts. 

The sapindas succeed in the following order:— 

1-3 Son, grandson and great-grandson. 

They succeed in the same manner as under the Mitakshara ; see sec. 43, nos. 1-3, on 
p. 35 above. • 

4. Widow (»). 

See*notes to sec. 43, “ Widow.” 


5. Daughter. 

Priority amongst daughters. —The unmarried daughter succeeds first; then the 
married daughter who has or is likely to have male issue. Daughters who are barren 
or arcawidows without malo issue, or are mothers of daughters only, arc excluded from 
inheritance (o), though their re-marriage is permitted in the caste to which they belong 
and though they may be of child-bearing ago (p). Thus it has been held that a married 
daughter having a son (</), and even a daughter’s son (r) exclude a childless widowed 
daughter. But, where, during the life time of the father the son-in-law was willing and 
competent to adopt and has actuafiy adopted after the father’s death, the daughter is 
entitled to inherit (s). 

Unchastity .—An unchaste daughter in Bengal is not entitled to inherit to her father. 
But once the estate has vested in her, it cannot be devested by subsequent unchastity ( t ). 

As to other matters, see notes to sec. 43, “ Daughter.” 

6. Daughter’s son. 

The daughter's son's son is not an heir under the Dayabhaga school of Hindu 
law (ti). The reason given in the Dayabhaga is that he is not the giver of a funeral 
oblation ; the oblation ceases with the daughter’s son : Dayabhaga, XI, 2, 2. See 
notes to sec. 43, “ Daughter’s son.” 

7. Father. 

8. Mother. 


An unchaste mother in Bengal is not entitled to inherit to her son. But once the 
estate has vested in her, it cannot be devested by subsequent unchastity ( v). 


(n) Duma Nath v. ChinUimoni (1004) 31 Cal. 
214. 

( 0 ) BetSde v. Purdhan (1865) 2 W. K. C. R. 176 ; 

Radha v. Rajah Ham (I860) 6 W. R. 147. 
(?) Binodini v. Susthee (1921) 48 Cal. 300, 57 
I. C. 740, ('21) A.C. 295 ; Srimati Pramita 
v. Chandra Shekhar (1921) 43 All. 450, 
60 I. C. 777, (’21) A. A. 122. 

( 4 ) 48 Cal. 300, 57 I. C. 740, (’21) A. C. 295, 
supra. 


(r) 43 All. 450, 60 I. C. 777, ('21) A. A. 122, 
supra. 

(<) Uma Kanta Rhatlwhariva v. Bed Bati Drlri 
(1942) Cal. 299, 1’42) A.C. 266. 

U) Ramunanda v. RaiHshori (1895) 22 Cal. 
347 ; Sundari v. Pitamt-ari (1906) 32 Cal. 
871. 

(u) Nepaldas v. Prnthas Chandra (1025) 30 
0. W. N. 357, 90 I. C. 499, (’26) A. C. 460. 
<*) Ramnath v. Durga (1870) 4 Cal. 550. 


S. 88 
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9. 

ib. 

n. 

12 . 

13. 

14. 

15. 

16 . 

17. 

18. 

19. 

20 . 
21 . 
22 . 


23. 

24. 


Brother 


f ( i) of the whole blood. 
' \ N of the half-blood. 


Brother’s son 


f (*') 


r u) 

Brother’s son’s son .. < A.{ 

IN 


of the whole blood, 
of the half-blood. 

of the whole blood, 
of the half-blood. 


Sister’s son. 

Paternal grandfather. 
Paternal grandmother. 
Paternal uncle. 

Paternal uncle’s son. 
Paternal uncle’s son’s son. 
Father’s sister’s son. 
Paternal great-grandfather. 
Paternal great-grandmother. 
Paternal granduncle. 


Paternal granduncle’s son. * 
Paternal granduncle’s son’s son. 
Father’s father’s sister’s son. 


Then come, consistently with the opinion expressed in the undermentioned cases (w) 
the following 8 cognate relations, namely,— 

25. Son’s daughter’s son. 

26. Son’s son’s daughter’s son. 

27. Brother’s daughter’s son (x). 

28. Brother’s son’s daughter’s son ( y ). 

29. Paternal uncle’s daughter’s son (z). 

30. Paternal uncle’s son’s daughter’s son. 

31. Paternal granduncle’s daughter’s son. 

32. Paternal granduncle’s son’s daughter’s son. 

Dr. Sarvadhikari (a) places Nos. 25 and 26 immediately after No. 6, Nos. 27 and 28 
immediately after No. 12, Nos. 29 and 30 immediately after No. 18, and Nos. 31 and 
32 immediately after No. 24. 

Next come the -maternal relations of the deceased. '* 


(u>) Oobind 1‘roshad v. Mohesh Chundrr (1875) 15 
Hong. L. 11. 35. Sco alRO Ilari Dan v. 
Bama Chum (1888) 15 Cal. 780, 793-794 ; 
I'ran Nath v. Surrut Chundra (1882) 8 
Cal. 480, 463-404. 

(x) Digumber v. Moti Lall" ( 1883) 0 Cal. 563 


U’.ll.]. 

(;/) (1882) 8 Cal. 460, supra. 

( 2 ) Gum Oobind v. Anand Lai (1870) 5 Beng. 
L. 11. 15 [F.H.]; Braja Lai v. Jiban 
(1890) 26 Cal. 285. 

(a) 2nd Ed., page 709. 
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33. Maternal grandfather. 

34. Maternal uncle ( b ). 

35. Maternal uncle’s son (c). 

36. Maternal uncle’s son’s son. 

37. Mother’s sister’s son. 

38. Maternal great-grandfather, (39) his son, (40) his 
grandson, (41) his great-grandson, and (42) his daughter’s son. 

43. Maternal great-great-grandfather, (44) his son, (45) 
his grandson, (46) his great-grandson, and (47) his daughter’s son. 

The maternal great-great-grandfather’s daughter's son's son is not an heir under 
the Dayabhaga law (d). He is an heir under the Mitakshara law : see see. 54, no. 1)4. 

48-49. Sqn’s daughter’s son and son’s son’s daughter’s 
son of the maternal grandfather; (50-51) son’s daughter’s 
son and son’s son’s daughter’s son of the maternal great¬ 
grandfather ; and (52-53) son’s daughter’s son and son’s son’s 
daughter’s son of the maternal great-great-grandfather. 

Dr. Sarvadhikari (e) places Nffs. 48 and 49 immediately after No. 37, Nos. 50 and 
51 immediately after No. 42, and Nos. 52 and 53 immediately after No. 47. 

Note that Nos. 12, 18, 24, 25 to 32, and 33 to 53 are bandhus according to the 
Mitakshara school, and they do not succeed until after the samanodakas of that 
school. 

89. Order of succession among Sakulyas.-- Failing all 
sapindas the inheritance according to the Dayabhaga system 
passes to sakulyas, according to the order to be deduced from 
the rules laid down in section 86 above. 

90. Order of succession among Samanodakas. -Failing all 
sapindas and sakulyas the inheritance passes to samanodakas, 
according to the order to be deduced from the rules in 
section 86 above. 


91. Preceptor, disciple and fellow-student.—On failure of 
all the heirs of the deceased his preceptor, pupil and fellow- 
student are in their order entitled to take the estate. If 
there be none of these the inheritance passes, according to 
the Dayabhaga, to persons bearing the same gotra or family 
name. 


(b) Padtna Coomari v. Court of Wards (1882) 
8 Cal. 302, 8 I. A. 229. 

(«) Rani Srimuty Dibeah v. Koond Luta (1817) 
4 M. X. A. 202. 


(d) Sam’jhu Chandra v. Kartick Chandra (1027) 
. r i4 Cal. 171, 97 I. C. 845, (’27) A. (". 11 

(«) 2nd Ed., p. 710. 


St. 

88-91 
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See sec. 85 and notes thereto. 

See sec. 57 and notes thereto. As to succession to hermits and members of a 
religiou* order, see sec. 58 above and Dayabhaga, ch. 11, sec. 6, paras. 35-36. 

92. Escheat. —On failure of all these heirs, the Crown 
takes by escheat (/). 

See sec. 59. 

93. Female heirs: Bengal school. —The only females 

recognised as heirs in the Bengal school are the (1) widow, (2) 
daughter, (3) mother, (4) fathers mother, and (5) father’s 
father’s mother (g). 


Ss. 

91-94 


Succession after Reunion. 

C 

94. Order of succession among reunited members — 

It would seem that according to the Dayabhaga the order of 
succession to the estate of a reunited member is the sanle as 
that to the estate of an undivided member, with this exception 
that as between claimants of equal decree one who is reunited 
is to be preferred to one who is not reunited, so that a reunited 
brother would be preferred to a brother who was not reunited, 
and a reunited uncle would be preferred to an uncle who was 
not reunited. The preference arising from reunion is not 
confined to the reunited members themselves, but extends 
also to their descendants, so that even the son of a reunited 
brother would be preferred to the son of a separated 
brother (h). 

The only persons who can reunite according to the Bengal school are, (1) the father 
and son ; (2) brothers ; (3) uncle and nephew. 

(/) Collector of Mimilipatam v. Couth/ Vencota I,. J{. 15, 3(1 37 [K.B.|. 

(18(50) 8 M.I.A. 500. (A) Aktthon v. lion (1008) 35 Cal 721 ; Aliha 

(g) (torn Uobind v. Anand Lai (1870) 5 Beni*. Churn v. Mongol Jana (1802) 10 Cal. (134. 
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CHAPTER VIII. 

POINTS OF DIFFERENCE BETWEEN MITAKS11ARA 
AND DAYABHAGA SUCCESSION. * 

95. Points of distinction between the Mitakshara and the S. 95 
Dayabhaga system of inheritance. —The following are the 
main points of distinction between the Mitakshara and the 
Dayabhaga system of inheritance :— 

(1) The Bengal school divides heirs into three classes, namely, (l) sapindas, 

(2) sakulyas, and (3) samanodakas. The sapindas of the Bengal school are 
the sapindas of the Mitakshara school within 4 degrees only plus bandhns 
of the Mitakshara school, but not all the bandhus. The sakulyas of the 
Bengal school arc the sapindas of the Mitakshara school from the 5th to 
the 7th degree. The samanodakas of the Bengal school arc the same as 
those of the Mitakshara school, that is, agnatic relations from the 8tli to 
the 14tlPdcgree. 

(2) Generally speaking, under the Mitakshara law, no bandhu or cognate can 

inherit while there is any gotraja sapinda or samanodaka in existence. 

Under the Dayabhaga baw, cognates come in with the agnates, and they 
■ inherit before sakulyas and samanodakas. 

(3) Cognatio heirs under tlfe Dayabhaga law arc limited in number compared 

with those under the Mitakshara law. Every person who is a eognatic heir 
under the Dayabhaga law is also a eognatic heir under the Mitakshara 
law, but there are some relations who are eognatic heirs under the 
Mitakshara law, but are not recognized as such under the Dayabhaga 
law. The doctrine of spiritual efficacy, which is the governing principle of 
succession under the Dayabhaga law, accounts for the exclusion of the 
latter. 

(4) ‘'Sapinda” according to the Mitakshara, means a person connected through 

the same pindn or body ; according to the Dayabhaga, it means a person 
connected through the same pindn or funeral cake presented to the manes 
of ancestors at the Parcnna Sraddha ceremony. 8ee see. 80 above. 
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CHAPTER IX. 


EXCLUSION FROM INHERITANCE AND PARTITION. 

« 

“ An impotent person and an outcast are excluded from a share of the heritage 
and bo are those deaf and dumb from birth, as well as mad 'men, idiots, and the dumb 
and any other that is devoid of an organ of sense or action.”— Mann, ix., 201. 


S. 96 96. Unchastity.—( 1) A widow who is unchaste at the 

time of her husband’s death is not entitled to inherit to him, 
but once the husband’s estate has vested in her—which could 
only be if she was chaste at the time of her husband’s death— 
it cannot be divested by her subsequent unchastity ( i). 
Similarly where the widow of a joint owner is given a widow’s 
estate on her husband’s death under a family arrangement, 
such an estate is not divested by her subsequpnt unchastity 
in the absence of any provision to that effect (j). 

(2) There is a difference of opinion between the Mitak- 
sliara and Dayabhaga schools as to whether the unchastity, of 
any other female heir excludes her from inheritance. 

According to the Mitakshara law, the only female liable 
to exclusion from inheritance by reason of unchastity is the 
widow ( k ). 

See sec. 43, “ Widow,” noto No. 2. 


■ According to the Dayabhaga law, the condition of chastity 
applies not only to the widow, but also to other female heirs, 
such as daughter and mother, to the same extent as it does to a 
widow ( l ). [Sec. 88, notes to nos. 5 and 8.] 

(3) Unchastity excludes a female from inheriting to a 
male, but not to a female. It is, therefore, not a bar to inherit¬ 
ing stridhana, even according to the Dayabhaga law (m). 


(i) Moniram v. Keri Kolitani (1880) 5 Cal. 
778, 7 I.A. 115 ; Sellam v. Chinruimmal 
(1001) 21 Mad. 441 ; (Jangadhar v. Ve/lu 
(1912) 38 Bom. 138, 12 I.C. 714. 

O') Lakshmirhund v. Mat. Anandi (1035) 82 
1. C. 250, 57 All. 072, 37 Bom. L. It. 
849, 157 I. C. 880, (*35) A. PC. 180. 

(t) Advyapa v. Rudrava (1880) 4 Bom. 104; 
Tara v. Krishna (1907) 31 Bom. 495, 
510; Kojiyadu v. Lakthmi (1882) 5 
Mad. 149; Vedammal v. Vedanayaga 
(1908) 31 Mad. 100; Dal Singh v. Dini 


(1910) 32 All. 155, 5 l.C. 520; Baldeo 
v. Mathura (1911) 33 All. 702, 11 I.C. 43 
•{mother]; Ram Pergash v. M»**anmat 
Daluin- llibi (1924) 3 Pat. 152, 78 I.C. 
749, (’24) A.P. 420 [daughter]. 

(0 llamananda v. Raikishori (1895) 22 Ca). 
347 [daughter]; Sundari v. Pitambari 
(1905) 32 Cal. 871 [daughter]; Ham- 
nath v. Durga (1679) 4 Cal. 550 [mother], 
(m) Kogendra v. Benoy (1903) 30 Cal. 521: 
Angummal v. Venkata (1903) 28 Mad. 
509. 
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97. Change of religion and loss of caste.—(2) Change 
of religion and loss of caste which at one time were grounds of 
forfeiture of property and of exclusion from inheritance have 
ceased to be so since the passing of the Caste Disabilities 
Removal Act, 1850 (n). 

(2) The Act applies only to protect the actual person 
who either renounces his religion, or has been excluded from 
the communion of any religion, or has been deprived of caste. 
Consequently, where the property of a Mahomedan converted 
from Hinduism has passed according to Mahomedan law to 
his descendants, Hindu collaterals cannot claim by virtue 
of the Act to succeed under Hindu law (o). 

Once a person has changed his religion and his personal law, that law will govern 
the rights of succetsion of his children (p). 

Illustrations. 

la.) A and his son B are members of a joint Hindu family. A becomes a convert 
to Mahomedanism. A does not by his conversion forfeit his interest in the joint family 
property. The only effect of the conversion is that it operates as a separation of the 
family, and one-half of the property vests immediately in A, and the other half in B : 
Khunni Lai v. Govind (1911) 33 All. 356, 38 l.A. 87, 10 I.C. 477 ; Gobind v. Abdul (1903) 
25 All. 546, 573. * 

(b) A married Hindu becomes a convert to Mahomedanism, and marries a Maho¬ 
medan wife and has children by her. The persons entitled to his estate on his death 
are his Mahomedan wife and children, and not his Hindu wife: Chidambaram v. Ma 
Nyein Me (1928) 6 Rang. 243, 111 I.C. 2, (’28) A.R. 179. 

• 

(c) A and B are two Hindu brothers separate in estate. B becomes a convert 
to Mahomedanism. After B'b conversion a son C is born to him who also is a Mahome¬ 
dan. B dies leaving C. Afterwards A dies leaving a widow. On A’ s death his widow 
succeeds to his property. After the widow’s death, C claims A’s property as his nephow- 
C is not entitled to succeed to the property. 

It may here be noted that the provisions of Bengal Regulations VII of 1832 were 
to the same effect as those of Act XXI of 1850. 


98. Physical and mental defects: Disqualified heirs.—(2) 
Under the texts as interpreted by the Courts the following 


(n) Khunni Lai v. Gobind (1911) 33 All. 
356, 38 l.A. 87, 10 I.C. 477, reversing 

4 . c. In 29 All. 487 ; (1924) 3 Pat. 152, 
8 I.C. 749, (*24) A.P. 420, supra. See 
also Subbaraya v. Ramasami (1900) 23 
Mad, 171. 

(o) Mitar Sen Singh v. Maqbul Hasan Khan 
(1930) 57 l.A. 313, 52 Cal. L.J. 551, 128 
I.C. 268, (’30) A. PC. >251: affirming 
(1928) 3 Luck. 154, 107 I.C. 890, (’28) 
A. O. 133, and disapproving Bhagwant 


Singh v. Kalin (1889) 11 All. 100 ; Vaithi- 
linga v. Ayyathorai (1917) 40 Mad. 1118, 
37 1. C. 753, (’18) A. M. 430 (Conversion 
to Christianity]; Chedambaram v. Ma 
Nyein Me (1928) 6 Kang. 243, 111 I.C. 2, 
('28) A.11. 179; Itupa v. Sardar Mina 
(1920) 1 Lah. 376, 55 I.C. 410, (’20) A.L. 
276, is no longer good law. 

(p) (1930) 57 l.A. 313, 52 Cal. L.J. 551, 128 
I.C. 26, (’30) A. PC. 251, supra. 


s«. 

97,98 
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S. 98 


defects, deformities and diseases exclude an heir from 
inheritance:— 

(a) ‘ Blindness (q), deafness, and dumbness (r), provided 

the defect is both congenital and incurable. 

(b) Want of any limb or organ, if 'congenital. This 

includes the case of a person who is lame (s) or 
has no nose or tongue. It also includes the case 
of congenital impotence. 

(c) Lunacy. This need not be congenital or incurable 

to exclude the heir from inheritance. It is enough 
if it exists at the time when the succession 
opens (t). 

(d) Idiocy, provided it is complete and absolute {u). 

Idiocy is, of course, congenital. <- 

(e) Leprosy, when it is of such a virulent type that it 

is incurable and renders him unfit for social 
intercourse. It need not be congenital (v). 

(f) Other incurable diseases (w). 

(2) Under the Hindu Inheritance (Removal of Disabili¬ 
ties) Act, 1928, no person, other than a‘ person who is and has 
been from birth a lunatic or idiot, is excluded from inheritance 
or from any right or share in joint family property by reason 
only of any disease, deformity, or physical or mental defect. 
The Act came into force on the 20th September, 1928. It is 
not retrospective. 

The Act does not apply to any person governed by the 
Dayabhaga School of Hindu Law. 


( 7 ) Mnhexh ('limuter ('hander Mohan (1875) 

14 BeiiK. I,. 11. 273 l Davnliliai'a easel ; 
Mnrnrji v. Parratibai (1870) 1 Horn. 177 
Urnabui v. Bhuni (1870) 1 Horn. 557 
(Innexhtrar v. Dnri/n Praxail (1917) 44 I.A 
229, 45 Cal. 17,24. 42 T.C. 849. (’17) A.IV 
140 ; Putiiara v. Paranaxn (1922) 45 Mad. 
949, 09 I.O. 313. (’23) A. M. 215 [F.B.l. 

(0 Vullabhram v. Uni Jfarigangii (1807) 4 
Born. H. O. A. 0. 135; Suritri Uni y. 
U habit I (1927) 51 Horn. 50, 100 1.0. 58(1, 
(’27) A.B. 108. See also Bhnrmnppa v. 
Ujjanganda (1922) 40 Bom. 455. 05 1.0. 
210, (’22) A. II. 173; Annkitl I'hndra v. 
Surendra ( 1 939) 1 Oal. 592. 

4 *) Venkata v. Puruxhottnm (1903) 20 Mad. 133. 
U) Baboo Uodhanarnin v. Omrao( 1870) 13 M.l.A. 
519: finer Cinolab Sim/h v. Karim Singh 
(1871) 14 M.l.A. 170 : Deo Kixhrn v. Uudh 
Prakath (1883) 5 All. 509 [F.B.]; Wooma 
Vert had v. (frith Chander (1884) 10 Oal. 
039 ; Ham Singh v. Bhani (1910) 38 All. 


117. 32 I.O. 127. (’l(i) A.A. 47; Mnlhii- 
xami v. Meenttmmil (1920) 43 Mad. 464, 
55 1.0. 576, (’ 20 ) A.M. 052 ; Uapuji v. 
T)ntin (1923) 47 Bom. 707, 73 T.C. 279, (’23) 
A.B, 425. 

(») Tirumamagal v. Kannitvami (1863) 1 Mad. 
11.0. 214 ; Smii v. Xarn in Dax (1890) 12 
All 530 ; Unit Bijni v. Jitijut Pal (1891) 18 
Oal. Ill 10.0.1. 

(r) IHUnabai v. Ifarnnbai (1924) 51 I.A. 177, 
48 Bom. 303, 80 I.O. 193, (’24) A.PC. 125 ; 
Ananta v. Uamabai (1870) 1 Bom. 554 ; 
Uangayi/n v. Thunikarhalla (1890) 19 Mad. 
74; Kaguruhana v. Subbaraga ({915) 38 
Mad. 250, 19 I.O. 090, (’16) A.M. 470; 
Karali v. Axhutoxh (1923) 50 Oal. 004, 75 
l.C. 474, (’23) A.C. 331. See also Man 
Singh v. Oaini (1918) 40 All. 77, 43 l.C. 
02, 018) A.A. 377. 

(u>) See (1915) 38 Mad. 250, 19 l.C. 090, (’18) A. 
M. 470, tupra. 
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The Act is set out in Appendix V below. Under the Act the only defects which 
disqualify an heir from inheritance or from a share on partition are congenital lunacy 
and congenital idiocy. • 

99. Murder.— A murderer, even if not disqualified under 
Hindu law from succeeding to the estate of the person murdered 
is so disqualified upon the principles of justice, equity and good 
conscience. Further, no title to the estate of the person mur¬ 
dered can be claimed through the murderer. He should be 
treated as non-existent when the succession opens on the 
death of his victim ; he cannot be regarded as a fresh stock 
of descent ( x ). 

The foregoing statement of the law was laid down by the Privy Council in Kenchava 
v. Girimalappi (y). It was contended in that case, that the Hindu law did not disqualify 
a murderer from succeeding to the estate of his victim, but their Lordships said that 
they did not take that view. Their Lordships further said that it was unnecessary to 
decide the point, and held that a murderer was disqualified upon the principles of justice, 
equity and good conscience. 

•A murderer cannot be regarded as a fresh stock of descent. He must be regarded 
as not existing when the succession opens on the death of his victim. The result is 
that not only is the murderer excluded from inheritance, but also his son (a), or his 
sister (a), or any other person claiming heirship through him. In Bombay, the wife of a 
murderer is not disentitled from succeeding to the estate of the murdered man. The 
reason is that she does not derive title through her husband, but succeeds in her own 
right as a gotraja sapinda (b). 

P dies leaving his mother C, a son 11 and a daughter K of his father’s brother, and 
his father’s sister's son (1. On P's death his mother C succeeds to his property for the 
ordinary Hindu widow's estate. H is the next reversioner. 11 murders V and is 
sentenced to transportation for life. Who is entitled to succeed to the estate of P 7 , Not 
//, because he is the murderer. Is IPs sister K entitled to succeed ? No, because she 
coidd only claim through II, the murderer. 11 should be regarded as non-existent at 
the date of C’s death, so that the next heir to P’s estate is his father's sister’s son G. G 
is therefore entitled to succeed to P’s estate : Kenchava v. Giriwalayjxt, cited above. 

it was held by the Madias High Court that the Hindu law being silent on the point, 
a murderer could only be excluded on the principle that no one shall be allowed to benefit 
by his wrongful act, and that the proper way to give effect to that maxim was not to 
exclude him from inheritance so as to prevent the legal estate vesting in him, but to 
exclude him from any beneficial interest in the property. In the Privy Council case 
cited above, their Lordships rejected the distinction made by the Madras High Court 
between the murderer's legal and beneficial interests, and said at p. 372 of the report: 
“The theory of legal and equitable estates if^no part of Hindu law and should not bo 
introduced into the discussion.” 


Ss. 

98,99 


(i) Jienrltaia v. Clirimatapiia (1024) 51 I.A. 
a68, 48 Mom. 560, 82 l.C. 066, (’24) A.VC 
200; aifg. 45 Horn. 768, 01 I. C. 204, 
(’21)-A. B. 270 [pat. aunt]; Vedanai/ut/a 
v. Feda rawed (1904) 27 Mad. 501, [mother); 
Valammal v. Vedannyaga (1008) 81 Mad, 
100 (mother); Shuh Khanum v. Kulan- 
dhar Khan (1000) PunJ. Her. no. 74 [half 
mother] ; hist. Jind Kaur v. Indar Singh 
(1022) 3 Lah. 103, 67 l.C. 526, (’22) 
A.L. 293. 


(//) (192 h 51 r.A. 308, 48 Mom. 560, 82 l.C. 
006, (’24) A.PC. 200. 

(») Muhammad Khan v. Sin. Kano (1906) Punj. 
Rec. no. 41 ; Mat. Jind Kaur v. Indar 
Singh (1022) 3 Lah. 103, 67 l.C. 526, 
(’22) A. L. 203. 

(«) (1024) 51 I.A. 368, 48 Mom. 509, 82 l.C. 
066, (’24) A. PC. 209. 

(ft) (lungu v. Chandrabhagabai (1008) 32 Bom, 
273. 
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100. Disability as excluding females.—The disabilities 
which exclude a male from inheritance also exclude a female 
from inheritance (c). 

101. Effect of disability.—Where an heir is disqualified, 
the next heir of the deceased succeeds as if the disqualified 
person were dead (d). The disqualified person transmits no 
interest to his heir (e). 

Illustrations. 

(a) A dies leaving an insane son and a daughter. The daughter will take the 
inheritance as if the son were dead. 

(b) A dies leaving two brothers B and C. C is insane and has a son D. B alone 
will inherit, for D is the nephew of the deceased, and a nephew cannot inherit while a 
brother is in existence. 

As to murder, see notes to s. 99 above. 

102. Disqualification only personal.—The disability is 
purely personal, and does not extend to the legitimate issue 
of the disqualified heir (/). Nor does it extend, in cases 
governed by the Bombay school of Hindu law, to his wife ur 
widow (g). But adopted sons of disqualified heirs are not 
entitled to this heritable right (h). 

Illustrations. 

(a) A dies leaving a son B who is insane from birth, and a grandson by B. The 
grandson will succeed to A as A'a heir. [ Note that the grandson succeeds as the heir 
of his grandfather A. He succeeds by his own merits, in other words, in his own right 
and does not step into his father’s place.] 

(b) A dies leaving a son B who is an idiot, a grandson who is the adopted son of 
B, and.a daughter. T he daughter will inherit A ’a estate. A son adopted by a disqualified 
heir is not entitled to succession. 

(c) A Hindu governed by the Bombay school of Hindu law dies leaving as his only 
heirs a brother who is disqualified from inheriting and the brother’s wife. The brother’s 
wife inherits to the deceased, though the brother is disqualified. [ See secs. 64 and 68 
above.] 

According to the pure Hindu law, a son of a convert or outcast born after conversion 
or expulsion from caste is not entitled to inherit. But it has been held by the High 
Court of Allahabad that such a son is entitled to inherit, having regard to the provisions 
of the Caste Disabilities Removal Act, 1850 [ see sec. 97, ill. (b) ]. 

103. Disability arising after succession.—Property which 

has once vested in a person by inheritance is not divested 
by a subsequently supervening disability ( i ). * 

(c) Babibai v. Manehhabai (1804) 2 Bom. U.O.5. 

(d) Baboo Bodhnarain v. Omrao (1870) 13 M.I.A. 

519. 

(«) Muxst. Bodha Kuer v. Musst. Sohodra Kuer 

(1931) 11 Pat: 35, 132 I.O. 860, (’31) A.I*. 

307. 

(/) Mit. 11,10. 


(g) Qangu v. Chandrabhagabai (1908) 32 Bom. 
275 

(A) Mit. II. 10,11. 

(t) Deo KUhtn v. Budh Prakash (1883) 5 All. 
509 [F.B.]; Sanku v. Puttamma (1891) 
14 Mad. 289, 294; Abilakh v. Bhekhi 
(1895) 22 Cal. 864. 
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104. Removal of disability after succession has opened.— 
Where the disability is removed subsequent to the opening 
of the inheritance, the right to inheritance revives, J)ut not 
so as to divest the estate already vested in another person (j). 

Illustrations. 

(a) A dies leaving a son who is insane and a widow. On A’s death the widow 
succeeds to the estate as his heir. The insanity is cured during the widow’s life. The 
estate being vested in the widow, the son is not entitled to it during her lifetimo. After 
the widow’s death, however, the son as the nearest heir of A, is entitled to succeed to 
the estate, so that if A has left a brother also, the son, and not the brother will succeed. 

(b) A dies leaving a son X who is insane and a brother B. On A'a death B succeeds 
to the estate. The lunacy is cured during B' s lifetime. X cannot recover the estate 
from B, for it is vested in B. Also on B's death the estate will pasB to B’s heirs, and not 
to X, for B took as full owner, so that if B dies leaving a son, it will pass to his son. But 
if B leaves no other heir than X (his brother’s son), X will succeed to the estate not 
as ttie heir of A, but as the heir of B. The rosult is that where the estate of the father 
has passed to a full owner, a son whose disability has been romoved cannot claim it as 
his father's heir, and he loses all right to it as such. It is different, however, where the 
estate has passed to a widow or other limited heir who takes only a widow’s interest 
as in ill. (a). 

105. After-born son of disqualified heir.—Where, after the 
succession has opened, a son is born to a disqualified heir, the 
son is not entitled to inherit so as to divest the estate already 
vested in another (k). * 


* Illustration. 

A dies leaving a son B who is insane, a widow, and a nephew. On A'a death, the 
widow inherits the estate. The widow then dies, and the nephew succeeds to the estate 
as A'a heir. A son, C, is then born to B, and he claims the estate from the nephew. He 
is not entitled to the estate, for it became vested in the nephew on the death of the widow. 

EXCLUSION FROM PARTITION. 

106. Disability and partition.—A disability which excludes 
a person from inheritance also excludes him from a share of 
the joint family property on partition (l). Where a member 
of a joint family had no congenital disqualification and therefore 
had acquired by birth an interest in the joint family property, 
a later supervening disqualification, while it might debar him 
from claiming a partition, would not prevent him from acquiring 
the whole property by survivorship (m). A Full Bench in Madras 
has recently held (Feb. 1, 1946) .that even when the disqualifica¬ 
tion is congenital, the same result follows (L. P. A. 46 of 1945). 

0) fliltakshara, chap, il, see. 7; Deo Klshm v. 

Budh Prakosh (1883) 6 All. S09 [F.B.]. 

(i) Halidas v. Kristian (1869) 2 Beng. L.R. 

[F.B.] 103; Deo Kishen v. Budh I'rakash 

(1883) 6 All. 609 [F.B.]; Pawadewa v. 

Venkateth (1908) 32 Bom. 455. 

(f) RamSahyt v. Latta LaUjee (1882) 8 Cal. 149 ; 

Aim Soonder v. Ham Sahye (1882) 8 Cal. 


019. 

(m) Mulhusami v. Meenammal (1920) 43 Mad. 
464, 55 I.C. 576 ; J ft, Dilraj Kuan v. 
Rikheshwar Ram Dube. (1934) 13 Fat 712 
161 I.C. 419, ('34) A. P. 373, (lunacy) ' 
Moolchand v. Chahta Devi (1937) All 
825, 170 I.C. 833, (’27) A. A. 605 [F.B.]' 
(leprosy). 


St. 

104-108 
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There may be such a severance of the joint status as would 
put an end to the right of succession by survivorship (n). But 
if the other same coparceners separate their shares and 
disrupt the joint family the lunatic member may become 
separate owner of his share (o). See sec. 98 above. 

107. Lunacy and partition.—( 2 ) The High Court of 
Calcutta (ol) has held that a member of a joint family who was 
not born a lunatic, but is a lunatic at the time of partition, is 
not entitled to claim his share by partition. This is also the 
opinion of the High Court of Allahabad (o2). 

(2) Under the Hindu Inheritance (Removal of Dis¬ 
abilities) Act, 1928, such a person, not having been a lunatic 
from birth, is entitled to a share. 

The lino of reasoning adopted by the High Court of Calcutta is that just as an heir 
who is a lunatic when the succession opens is not entitled to a share of the inheritance, 
so a coparcener who is a lunatic at the time of partition is not entitled to a share of tho 
joint family property on partition. The line of reasoning followed by the High COtirt 
of Allahabad is that a coparcener who is not a lunatic at the time of his birth acquires am 
interest from birth in the joint property, and the interest, having vested in him by 
birth, cannot be divested by his subsequent lunacy. 

108. Removal of disability reopens partition.—A coparcener 
who is excluded from a share on partition by reason of a 
disability is entitled, on removal of the disability, to the same 

rights as a son bom after partition (p). [Sec. 310]. 

■ 

109. A disqualified coparcener having sons.—Where 
a son is born to a disqualified coparcener after the death of the 
ancestor, he is not, according to the Bombay decisions (< 7 ), 
entitled to take a share by divesting the coparcener in whom 
the ancestor’s share vested on his death. The High Court of 
Madras has arrived at a contrary conclusion (r). Following 
the principle of this decision the same High Court has held that 
an idiot (even where the idiocy is congenital) who marries and 
has children is a coparcener with his father (though he 
cannot claim a share by partition) awl that a will executed by 
the father during the lifetime of the son is invalid ( s). 

(n) Vententeswara v. Mankai/ammal (1935) 60 (p) Mitakshara, chap, ii, 9.10, paras. 6-?. 

Mftd. L. J. 410, (’33) A. M. 775. (?) liapnji v. Punditrang (1882) « Bum. 616 ; 

(o) Bhagwati Sarim Singh v. Para mesh wari see also Poiviuletm v. Venkatesh (1008) 

Nandar Singh (1942) AH. 518, 202 I.C. 32 Horn. 455. 

227, (’42) A.A. 267. (r) Krishna v. Sami (1886) 9 Mad. 64 [KB.]. 

(ol) (1882) 8 Cal. 140, supra; (1882) 8 Cal. 919, (s) Amirthammal & <)rs. v. VaUimayil Ammal 

supra. (1942) Mad. 807, 203 I.C. 648, (’42) A.M. 

(o2) Bhagwati Saran Singh v. Param:thwart, supra. I 603. 
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Illustration. 

A, his son B, and his brother C, are members of a Mitakshara joint family. B is 
insane. A dies, and on his death his undivided coparcenary interest passes to his brother 
C by survivorship. After A’s death, a son is born to B. B's son sues C to recover the. 
half share of his grandfather A in the joint family property. According to the Madras 
decision, he is entitled to the share; according to the Bombay decision, he is not. 


MISCELLANEOUS. 

110. Maintenance of disqualified heirs.— Where a person is 
excluded from inheritance on account of a disability, he and 
his wife and children are.entitled to maintenance out of the 
property which he would have inherited but for the disability 
and where he is excluded from a share on partition, he and 
his wife and his children are entitled to have a provision made 
for their maintenance out of the joint family property ((). 

111. Adoption of religious order. —Where a person enters 
into a religious order renouncing all worldly affairs, his action 
is tantamount to civil death, and it excludes him altogether 
from inheritance and from a share on partition (u). 

All property which belongs to such a person at the time of renunciation passes 
immediately on his renunciation to his heirs, but property acquired by him subsequent 
to the renunciation passes to his spiritual heirs [s. 58]. A person does not become a 
sanyasi by merely declaring himself a sanyasi or by wearing clothes ordinarily worn 
by sanyasi. He must perform the ceremonies necessary for entering the class of 
sanvasis; without such ceremonies he cannot become dead to the world (v). 


Sudras .—The Hindu texts applicable to the, disinheritance of ascetics do nol* apply 
to Sudras, unless a usage to that effect is established. The reason is that a Rudra cannot 


enter the order of Yati or Sanyasi (w). 

(f) Ham Sahye v. Latin Laljee (1882) 8 Cal. 149 ; 
Ham Smmdrr v. Ham Sahye (1882) 8 
Cal. 919, Mitakshara, <4iap. ii, s. 10. 

(a) Teeluek v. Shams (1864) 1 W.R. 209. 

(t>) lialtleo Prasad v. Arya Priti Nitlhi Sahhn 
(1930) 52 All. 789, 124 l.C. 701, (’30) A. 

A. 043; Kondol How v. Sivamulararn \ 


(1917) 33 Mad. L. J. 03, 40 I. C. 535, 
(’18) A.M. 402; Hamdhan v. Ualmir 
(1909) 14 C.W.N. 191, 2 !.(’. 385. 

(w) llarUh Chandra v. Atir Mahmud (1913)40 
Cal. 545, 18 l.C. 474; Somnsunduram 
v. Vaithilini/a (1917) 40 Mad. 840, 41 
l.C. 540, (’18) A.M. 794. 
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CHAPTER X. 

WOMAN’S PROPERTY. 

PART I — STRIDHANA. 

I 

1. Stridhana according to the Smritis, the Commentaries, and Judicial Decisions 

(ss. 112-123). 

2. Peculiar features of stridhana (s. 124). 

3. Enumeration of stridhana (ss. 125-140). 

4. Rights of a woman over her stridhana (ss. 141-144). 

5. Succession to stridhana (ss. 145-157). » 

6. Rules common to all the schools (ss. 158-165). 

Note. —For a thorough understanding of this chapter the reader is advised first to 
read ss. 8 and He is also advised to learn by heart the names of the various commen¬ 
taries which are recognized as authorities in the different schools given in ss. 11 and 12. 
Unless he learns these names by heart, he will not be in a position to understand what 
follows. He must remember that the subject of stridhana is by far the most difficult 
branch of Hindu law, and he must, therefore, study each section thoroughly before 
proceeding with the next section. The difficulty of the subject may be gauged fcom 
what Jimuta Vahana says in tho Dayabhaga after finishing his discourse on stridhana. 
“ Thus has been explained the most difficult subject of succession to a childless woman.” 

v • 

1. STRIDHANA ACCORDING TO THE SMRITIS, THE COMMENTARIES 

AND JUDICIAL DECISIONS. 

112. Different meanings of stridhana.—The word “ stri¬ 
dhana ” is derived from stri, woman, and dhana, property. 
Tt means, literally woman’s property. It is used, however, 
in different senses in different schools. In order to under¬ 
stand the precise meaning of stridhana according to the various 
schools, it is necessary to know what kinds of properties were 
recognized as stridhana in the Smritis, that is to say, by the 
Rishis or sages of antiquity (s. 8). We shall, therefore, take 
the reader as briefly as possible through the definitions, or 
rather descriptions of stridhana, as given by some of those 
sages, beginning with Manu and ending with Yajnavalkya 
(s. 113). Next we shall state the definition of stridhana as 
given in the Mitakshara. We shall then see how Yijnaneswara, 
the author of the Mitakshara,' seized*on one particular word 
in Yajnavalkya’s definition of stridhana, (the word, or rather 
the suppletive term, adya, which means * and the rest * or 
‘ et cetera ’), and used it as a handle for extending the scope 
of stridhana so as to include in it several descriptions of 
property which were not recognized as stridhana before 
(s. 115). We shall next proceed to consider to what extent the 
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definition of stridhana as given in the Mitakshara has been 
adopted in the four Mitakshara sub-schools (ss. 116-119). 
Thereafter, we shall deal with the Bengal or Dayabhaga school, 
and note how Jimuta Vahana, the founder of that school, 
boldly rejected the Mitakshara definition of stridhana, and 
formulated a definition of his own (s. 120). Lastly, we shall 
note how the Judicial Committee, has notwithstanding repeated 
warnings given by it that the Courts of British India should 
take the Hindu law not from the Smritis, but from the com¬ 
mentaries (s. 9), brushed a$idc the whole of Vijnaneswara’s 
expansion of the word adya (s. 122). After this preliminary 
inquiry, we shall proceed to deal with the subject of stridhana 
in the light of decided cases. 

113. Stridhana according to the Smritis that is, the sacred 
writings of Rishisorsagesof antiquity.— (1) Stridhana or woman’s 
property is according to Manu , of six kinds, namely :— 

1 . Gifts made before the nuptial fire, explained by 

Katyayana to mean gifts made at the time of 
marriage before the fire which is the witness of 
the nuptials [ adhyayni ]. 

2 . Gifts made at the bridal procession, that is, says 

Katyayana, while the bride is being led from the 
residence of her parents to that of her husband 
[adhyavahanikd]. 

3. Gifts made in token of love, that is, says Katyayana, 

those made through affection by her father-in-law 
and mother-in-law [pritidatta], and those made at 
the time of her making obeisance at the feet of 
elders [padavandanika]. 

4. Gifts made by the father. 

5. Gifts made by the mother. 

6 . Gifts made by a brother (Manu, ix, 194). 

All the commentators are agfeed that the above is not an 
exhaustive enumeration of stridhana. 

(2) To the above list Vishnu adds— 

1 . Gifts made by a husband to his wife on superses¬ 
sion, that is, on the occasion of his taking another 
wife [adhivedanika]. 
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2 . Gifts subsequent, that is, says Katyayana, those 

made after marriage by her husband’s relations 
or her parent’s relations [anwadheyaka\. 

3 . Sulka, or marriage-fee, a term which is used in 

different senses in different schools [see ss. 147, 
150, 152, 153 and 154]. 

4. Gifts from sons and relations. 

Vishnu does not make any specific mention of gifts made at 
the bridal procession. 

(3) Katyayana mentions the same six kinds of stricjhana 
as Manu, and he defines the first three enumerated by Manu, 
and “ gifts subsequent ” and “ sulka ” mentioned by Vi'shnu. 
Those definitions have already been given above except that 
of sulka. It is of importance to note that Katyayana’s defini¬ 
tion of adhyagni, gifts before the nuptial fire, and that of 
adhyavahanika, gifts at the bridal procession arc wide enough 
to include gifts from strangers. These definitions have been 
accepted by all the schools including the Dayabhaga school, 
with the result that they all recognize 'as stridhana gifts from 
strangers when they are made before the nuptial fire or at the 
bridal procession. But Katyayana expressly excludes from 
the category of stridhana gifts made by strangers during 
coverture, as also property acquired by a woman during 
coverture by mechanical arts. Thus he says:— 

“ The wealth which is earned by mechanical arts, or which 
is received through affection from a stranger, is subject to her 
husband’s dominion. The rest is pronounced to be stridhana.” 
[ Katyayana , cited in the Dayabhaga, chap. 4, sec. 1, para. 19.] 

Gifts from strangers referred to in the above text are, of 
course, exclusive of gifts made before the nuptial fire and at the 
bridal procession. Such gifts are undoubtedly stridhana. 

The words, “ subject to her husband’s dominion,” indicate 
that the text cited above is evidently not applicable to gains 
of art or to gifts from strangers either during maidenhood or 
during widowhood. The said words refer to acquisitions and 
gifts from strangers during coverture. Therefore acquisitions 
and gifts from strangers during maidenhood or widowhood 
would constitute stridhana. 
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(4) It is not necessary to notice here the definitions of 

stridhana given by Narada, Apastamba, Vyasa , and Devala 
except that Devala refers to “ food and vesture ” [s. U9] as 
constituting a woman’s stridhana [Colebrooke’s Digest, Book 
V, pp. 471,478]. . 

It may be observed before passing further that almost all 
the Smriti writers mention ornaments given by a husband 
to his wife as her stridhana. 

(5) Yajnavalkya defines stridhana thus :—“ What was 
given (to a woman) by the father, the mother, the husband, or 
a brother, or received by her before the nuptial fire, or presented 
to her on her husband’s marriage to another wife, and the 
rest (<J dya) is denominated stridhana. So, that which is given 
by kindred, as well as her marriage-fee (sulka) and anything 
bestowed after*marriage.” [Note particularly the word “ ddya ” 
in the above definition.] 

Though there are about eighty different Rishis (sages) or 
writers of Smritis (institutes), the texts of the abovenamed 
eight rishis are the only enes to which reference is made by the 
Commentators in their disquisitions on the definition of 
stridhana. Those eight*sages are: (1) Manu, (2) Narada, (3) 
Vishnu, (4) Katyayana, (5) Apastamba, (6) Vyasa, (7) Devala 
and (8) Yajnavalkya. 

(6‘) So far, we have noted the different kinds of property 
which are recognized as stridhana by the old sages. It *is 
clear from the Smritis of those sages that the term stridhana 
is not used in its etymological sense of “ woman’s property,” 
as comprising any kind of property possessed by a woman 
but that it is used in a technical sense. Summarizing the 
Smriti texts, we may say that it is only gifts obtamed by a 
woman from her relations and her ornaments and apparel which 
constitute her stridhana and that the only sorts of gift§ from stran¬ 
gers which come under that denomination are presents before the 
nuptial fire and those made at the bridal procession. But neither 
gifts obtained from strangers at any other time , nor her acquisi- 
ibour and skill , constitute her stridhana ( x ). This is 
in its technical sense. The Mayukha calls it technical 
stridhana ; it comprises only those kinds of property which are 
expressly called stridhana by the old sages or Smriti writers. 

( X) See Uanerjee’s “ Hindu Law of Marriage and Stiidlmna," 5th ed., p. 327. 
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114. Stridhana according to the Commentators (ss. 115- 
120). —We now proceed to note how the Commentators of 
the different schools have dealt with the definitions of stridhana 
as given by the Smriti writers, and deduced their own 
definitions therefrom. This inquiry is very important, for it is 
well established that whatever may be the law intended to be 
laid down by the Smriti writers, that law must be sought for 
in the writings of the Commentators. In determining what is 
stridhana according to a particular school, the Court has 
to look to what the Commentators, who are authorities in 
that particular school, have said on the subject ( y ). It is not 
open to a Judge to put his own interpretation on the Smriti 
texts. If the texts have received a particular interpreta¬ 
tion in a particular school, and that interpretation has 
been accepted as the law of that school, he qpLUst take it as 
the law of that school and administer it as such (z) [s. 9]. 
To this extent then the Smritis have been pushed into the 
background. . 

The Mitakshara occupies the foremost position among all 
the Commentaries. It is universally accepted by all the schools, 
except the Bengal school, as of the highest authority. Even 
in Bengal it is received as of high authority yielding only to 
the Dayabhaga in those points where they differ. It is a 
commentary on the Yajnavalkya Smriti or the institutes of 
Yajnavalkya. The Dayabhaga wherever it differs from the 
Mitakshara prevails in Bengal; but in matters on which 
the Dayabhaga is silent, the Mitakshara is followed even in 
Bengal. These two works gave rise to two schools, namely, 
(1) the Mitakshara school, and (2) the Dayabhaga or Bengal 
school. 

The Mitakshara school is sub-divided into four schools, 
namely, the Benares, Bombay, Mithila and Madras schools. 
These four* schools have their particular treatises and com¬ 
mentaries which control certain passages of the Mitakshara. 
All these schools acknowledge the supreme authority of the 
Mitakshara, but they follow their own particular treatises 
where those treatises specifically differ from the Mitakshara. 
The treatises which have been accepted as special authorities 
in each of these four schools are mentioned in section 12. 

(u) SiiUmmu v. Lutchmana (1898) 21 Mad. 100, i (a) Collector oj Madura v. Moottoo Ramalinga 

102. I (1808) 12 M.T.A. 397,436. 
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We now proceed to consider definitions of stridhana as 
given by the Commentators. This forms the subject-matter of 
sections 115 to 120. # 

115. Stridhana according to the Mitakshara.—The follow¬ 
ing is the definition of stridhana as given by Vijnaneswara 
in the Mitakshara 

“ That which was given by the father, by the mother, by 
the husband, or by a brother ; and that which was presented by 
the maternal uncles and the rest at the time of wedding before 
the nuptial fire ; and a gift ^on a second marriage or gratuity on 
account of supersession; and, as indicated by the word adya 
(and the rest), property obtained by— 

(1) inheritance; 

(2) purchase; 

(3) partition; 

(4) seizure, e.g ., adverse possession (a) ; 

(5) finding; # 

all this is stridhana according to Manu and the rest.” 

• 

It will thus be seen that the first portion of the above 
definition is a reproduction of the definition of stridhana as given 
by Yajnavalkya. The second part of the above definition is 
the expansion by Vijnaneswara of the word adya which occurs 
in Yajnavalkya’s definition of stridhana, so as to include in 
stridhana five distinct kinds of property which were not recogniz¬ 
ed as stridhana by the early sages. Neither Manu nor the other 
sages ever recognized those kinds of property as stridhana. 
Manu recognized only six kinds of stridhana, but this Vijna¬ 
neswara explains by saying that all that was meant by Manu’s 
text is that the number cannot be less than six, not that it 
cannot be more than six. And, further, he expressly says that 
the term stridhana comforms in its import with its etymology, and 
is not technical. The result is that according to the Mitakshara, 
property of any description belonging to a woman is stridhana. It 
may be a gift from relations or a gift from strangers (6). It 
may be property acquired by inheritance, or property obtained 
on partition. It may be her earnings ( b) or it may be property 

la) i Subramanian v. Arunachelam (1005) 28 | (6) Salem tia v. Lulchmana (1808) 21 Mad. 100, 

Had. 1,7. • 103-105. 
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i. acquired by her from any other source [Mitakshara, chap. 2, 
117 sec. 11, paras. 2-4]. 

Referring to the above definition, the High Court of Madras 
said: “ It is scarcely necessary to say that Vijnaneswara’s 
statement that stridhana is not to be understood in a technical 
sense was not mere philological observation. By laying down 
that proposition, Vijnaneswara and other great commentators, 
who followed him, succeeded in effecting a beneficial change 
in the archaic Smriti law and placed women almost on a 
footing of equality with men as regards the capacity to hold 
property ” (c). 

[It may just as well be noted here that since the decision of 
the Privy Council in 1912 [s. 122], the whole of Vijnaneswdra’s 
“ expansion ” has been discarded]. 

116. Stridhana according to the Bombay School.—We next 

turn to the four divisions of the Mitakshara school (s. 12). 
It will be seen that some of them adopt the Mitakshara defini¬ 
tion while others do not. • 

The Mayukha, which is held in high* esteem in the town of 
Bombay, in Gujarat and in the North K,onkan, would seem to 
adopt the definition of stridhana as given in the Mitakshara 
[s. 115]. 

For the purposes of succession , the Mayukha divides 
stridhana into two classes, namely, (1) technical, and (2) non¬ 
technical. Technical stridhana refers to the kinds of property 
expressly recognized as stridhana by the old sages [sec. 113, 
sub-sec. (0)], that is to say, (1) gifts from relations made at any 
time, and (2) gifts from strangers if made before the nuptial fire 
or at the bridal procession. Non-technical stridhana comprises 
every other kind of property belonging to a woman. This is a 
classification peculiar only to the Mayukha [ Mayukha , chapter 
iv, sec. 10, paras. 1-2 and 26]. It is not followed in any other 
part of the Bombay Presidency where the Mitakshara alone 
is the governing authority. 

117. Stridhana according to the Benares School.—The 

Viramitrodaya, a commentary held in high esteem in *the 
Benares school, adopts and supports the definition of stridhana 
given in the Mitakshara. 


(c) Salemma v. Lutchmana (1808) 21 Mad. 100, 103-104. 
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118- Stridhana according to the Madras School. —The 
principal treatises of the Madras school are the .Smriti 
Chandrika and the Parasara Madhavya. These treatises 
do not give any definition of stridhana. Nor do they adopt 
the definition of stridhana given in the Mitakshara. The 
Smriti Chandrika enumerates certain kinds of property as 
stridhana, being the kinds of property recognized as stridhana 
by the Smriti writers. The Parasara Madhavya puts its own 
interpretation on the suppletive term adya in the text of 
Yajnavalkya, and says that.it refers to property purchased by 
a woman with gifts made to her at the bridal procession, etc. 

besides the two works mentioned above, there are other 
works which ^re of more or less authority in the Madras school 
namely the Sarasvati Vilasa and the Yyavaharanirnaya. These 
four treatises, however, do not agree with each other on all 
points, least of all on questions relating to stridhana. This has 
led the High Court of Madras to hold that in determining 
the question whether, a particular kind of property is 
stridhana or not, the Court should follow the comprehensive 
definition of stridhana given in the Mitakshara and hold 
that it is stridhana, unless it is shown that the said treatises 
are unanimous in holding that it is not stridhana (d). It 
has accordingly been held by that Court following the 
definition of stridhana given in the Mitakshara, .that money 
given absolutely to a woman for her maintenance, and 
purchases made with such money, constitute her stridhana 
and descend to her heirs ( e ). Similarly, it has been held that 
gifts from strangers, though made during coverture, consti¬ 
tute her stridhana, there being no consensus of opinion among 
the said treatises that such gifts are not to be regarded as 
stridhana (/). As to a wife’s earnings, the same Court has 
expressed a strong opinion that they are her stridhana and 
descendible to her heirs ( g ). A similar opinion has been 
expressed as to property acquired by a woman by “ seizure,” 
that is, adverse possession, and that acquired by finding ( h). 
Property inherited by a woman, however, stands on a 
different footing, for as to that it has been settled by a long 
line of decisions that it is not stridhana according to the Madras 

[d) Salemma v. Lutrhmana (1898) 21 Mad. 100, (/) 21 Mad. 100, mpra. 

(<?) StibraiMnian v. Antnachelam (1905) 28 ( ' y) Mal1 - 100 > 105 - » u P ra - 

Mad. 1. (h) 28 Mad. 1, 7, supra. 
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t. school. As to property obtained by a woman on partition , 
119 no question can arise in the Madras school as to whether or 
not it' is stridhana, for the practice of allotting shares to a 
woman on partition has become obsolete in the Madras 
Presidency (i). This completes the list of the additional sorts 
of stridhana specifically enumerated in the Mitakshara [s. 115]. 
In fact, the tendency of the Madras High Court is to follow 
the Mitakshara in determining whether a particular kind of 
property is stridhana or not. Even as to rules of succession 
to stridhana, that Court has followed the Mitakshara where 
the said four commentaries are silent (j) or do not all agree 
with each other ( k ). Referring to the definition of stridhana 
given in the Mitakshara that Court said: “ It is scarcely 
necessary to say that Vijnaneswara’s statement that stridhana 
is not to be understood in a technical sense was not mere 
philological observation .... A departure from the law, 
laid down by such a high authority, must not be made unless 
supported by adequate grounds ” (l). And as to the rules of 
succession to stridhana, the same Court said ; “ While the other 
commentators, in their attempt to reconcile the various 
Smritis, complicate the matter by prescribing different lines 
of devolution- -those too not complete—according to the 
(•lass of stridhana to which the particular property belongs, 
the Mitakshara lays down rules which are easy of application, 
complete in themselves and on the whole equitable (m).” 

c 

The position, then, as regards the Madras school, so far as 
the Madras decisions go, is this that the Mitakshara definition 
of stridhana is to be applied in every case, unless the com¬ 
mentaries prevalent in that school unanimously exclude the 
kind of property in question from the category of stridhana. 
Since the decision, however, of the Privy Council, in 1912 
(s. 122), the whole of Vijnaneswara’s “expansion” [s. 115] 
has been discarded, and such of the Madras decisions which 
recognized as stridhana any description of property comprised 
in the “ expansion ” cannot now be accepted as good law. 

119. Stridhana according to the Mithila School -.-The 
Vivada Chintamani is the leading authority of the Mithila 

(i) Suhramanitm v. Anmachelam (1005) 28 Muthappudayan v. Ammani (1808) 21 

Mad. 1, 8. Mad. 68. 

(j) So^mmo^v. Lutchmana (1808) 21 Mad. 21 ^ 100j 10 3. 104> supro . 

(Jfc) Raju' v. Ammani (1008) 20 Mad. 358; (m) 21 Mad. 100, 104, 105, mipra. 
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school. This work also does not give any definition of stri- 
dhana, but it enumerates eleven kinds of property, namely :— 

(1-6) the six kinds as enumerated by Manu and defined 
by Katyayana [s. 113, sub-s. (7)]; 

(7-9) gifts made on supersession, gifts subsequent, and 
sulJca [s. 113, sub-s. (2)]; 

(10) ornaments; and 

(11) “food and vesture” mentioned by Devala and 
. interpreted to mean “ funds appropriated to a 

woman’s support” [s. 113, sub-s. (3)]. 

Gifts from* strangers made before the nuptial fire and 
at the bridal procession are also recognized as stridhana. The 
author then concludes his enumeration by saying: “ These 

are the several kinds of stridhana.” It will thus be seen that 
the Vivada Chintamani cqnfines stridhana within the definitions 
of the Smriti writers and excludes property acquired by 
inheritance and the other kinds of property mentioned as 
stridhana in the Mitakshara (n). [Vivada Chintamani, P.C. 
Tagore’s Translations, pp. 256-263.] 

120. Stridhana according to the Dayabhaga or Bengal 
School.—The Dayabhaga of Jimuta Vahana is the leading 
authority of the Bengal school. To understand the definition 
of stridhana as given in the Dayabhaga it is important to 
note the following two propositions which have been accepted 
by all the Mitakshara sub-schools :—- 

(a) every kind of stridhana belonging to a woman passes 
on her death to her heirs; 

(b) but every kind of stridhana cannot be disposed of 
by a woman at her pleasure. 

The only kinds of stridhana which she can dispose of at 
her pleasure and without her husband’s consent are gifts from 
relations. She cannot dispose of any other kind of stri¬ 
dhana such as gifts from strangers , or property acquired 
by her by mechanical arts, without her husband’s consent 

(n) Bhuqvoandeen v. Myna Baee( 1867) 11 M.I.A. 487, 511. 
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S. 120 [s. 143]. This is based upon certain texts of Katyayana and 

Narada. The said texts run as follows:— 

(1) “ What a woman, either after marriage or before it, 
either in the mansion of her husband or of her father, receives 
from her lord or her parents, is called saudayika (gift from 
affectionate kindred); and such a gift having by them been pre¬ 
sented through kindness, that the woman possessing it may live 
well, is declared by law to be her absolute property. The abso¬ 
lute exclusive dominion of women over such a gift is perpetually 
celebrated; and they have power to sell or give it away as they 
please, even though it consists of lands and houses. Neither 
the husband, nor the son, nor the father, nor the brother, has 
power to use or to alienate the legal property of a woman ”— 
Katyayana [Colebrooke’s Digest, Book V., p. 475]. 

(2) “ The wealth which is earned by mechanical arts , or 
which is received through affection from a stranger, is subject 
to her husband's dominion. The rest is pronounced to be 
stridhana ” [ Katyayana, cited in the Dayabkaga, chap. 4, 
sec. 1, para. 19]* 

(3) “ Property given to her by her husband through pure 
affection she may enjoy at her pleasure after his death, or may 
give it away, except land or houses ”—Narada [Colebrooke’s 
Digest, Book V., p. 477]. 

Let us now turn to the Dayabhaga of Jimuta Vahana. On 
referring to that work it will be seen that Jimuta Vahana first 
examines the various definitions, or rather descriptions, of 
stridhana given in the old Smriti texts [s. 113]. He alters the 
text of Yajnavalkya by substituting the expletive eva for 
ddya so as to confine the term stridhana to the kinds of property 
specifically enumerated by Yajnavalkya [s. 113, sub-sec. (5)]. 
He rejects the definition of stridhana given in the Mitakshara. 
and defines stridhana in these words-:— 

“ That alone is stridhana which she {a woman) has power to 
give, sell, or use independently of her husband's control 

Jimuta Vahana, however, does not say what kinds of 
property can be disposed of by a woman without her hus¬ 
band’s consent but immediately after defining stridhana, he 
cites the texts of Katyayana and Narada quoted above. In 
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the light of those texts, and from what more he says in the 
chapter on stridhana we are in a position to say— 

(1) affirmatively, that all gifts from relations constitute 
stridhana, except a gift of immoveable property made by the 
husband ; and that gifts from strangers also constitute stridhana 
if made before the nuptial fire or at the bridal procession ; 

(2) negatively, that the following properties are not 
stridhana, namely— 

(i) property inherited by a woman ; 

(ii) property obtained by her on partition ; 

(iii) gifts from strangers, except those made before the 

nuptial fire or at the bridal procession ; and 

* 

(iv) property acquired by her by mechanical arts (o) 
[Dayabhaga, chap. 4, sec. 1J. 

121. Distinction between Mitakshara stridhana and 
Dayabhaga stridhana.— rn fiheo Shankar v. Debt Sahai (p), 
their Lordships of the Privy Council referring to the 
term stridhana said : “ The Bengal school of lawyers have 

always limited the use of the term narrowly, applying 
it exclusively, or nearly exclusively, to the kinds of woman’s 
property enumerated in the primitive sacred texts. The 
author of the Mitakshara and some other authors (that is 
of the Viramitrodaya and the Mayukha) seem to apply thb 
term broadly to every kind of property which a woman can 
possess, from whatever source it may be derived .” 


Ss. 

120-122 


122. The Privy Council and Mitakshara Stridhana — 

Having dealt with the definitions of stridhana as given by the 
Commentators, we proceed to consider how far the definition 
of stridhana as given in the Mitakshara has been accepted by 
the Privy Council. 

(1) Property inherited by a woman. —A woman may inherit 
the ordinary property of a male, that is of her husband, father, 
son, et<i. She may also inherit the stridhana of a female, that 
is of her mother, mother’s mother, or daughter. Both these 
kinds of inherited property are stridhana according to the 


(o) Ham Gopal v. Sarain (1900) 33 Cal. 315, (») (1903) 20 All 408, 30 I. A. 202, 203-200. 

319-320. 
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Mitakshara [s. 115], but the Privy Council has held as to both 
these kinds of property that they are not stridhana. In 
one jset of cases before that tribunal, the question was whether 
property inherited by a widow from her husband, that is 
property inherited by a woman from a male , was her stridhana. 
Their Lordships held that it was not, and that on her death it 
passed not to her heirs, but to the next heir of her husband ( q ). 
In the other set of cases the question was whether stridhana 
inherited by a daughter from her mother, that is property 
inherited by a woman from a female, was her stridhana. Their 
Lordships held that it was not, and that it did not descend 
to her (daughter’s) stridhana heirs, but to the next heir of the 
mother (r). 

The cases referred to above were cases from the Benares 
school. The law as now settled in the Madias, Mithila and 
Bengal schools is the same, that is to say that property 
inherited by a woman, whether from a male or from a female, 
does not constitute her stridhana in any case [ss. 168-169]. 
According to the Bombay school, however, it become^ her 
stridhana in all cases, except where’the property is inherited 
by a widow, mother, or other female who enters the gotra 
(family) of the deceased by marriage [ss. 170-171]. This 
rule is firmly established in Bombay by a long current of 
decisions, and it remains unaffected by the decisions of the 
Privy Council referred to above ( s ). [See s. 130], 

(2) Share obtained by a widow on 'partition .—As to the 
share obtained by a widow on partition of the joint family 
property, it has been held by the Privy Council in Debi 
Mangal Prasad v. Mahadeo Prasad {t), that it is not her 
stridhana even under the Mitakshara law. It does not 
therefore pass on her death to her stridhana heirs, but 
reverts on her death to the next heirs of her husband 
in the absence of an express agreement amongst the co-sharers 
to the contrary. 


(q) Bhuyioandeen v. Myna liner (1867) II M. 

I.A. 487 ; Mxl. Thakor Deyhee ▼. hai 
Baluk Ham (1866) 11 M.T.A. 139. 

(r) Shea Shankar v. Debi Sahai (1003) 25 All. 

468, 30 I.A. 202, as explained in Subra- 
manian V. Arunaehelum (1905) 28 Mad. 
1, 9-12 ; Ham Kali v. Gnpal Dei (1926) 
48 All. 648, 652-653, 96 I.C. 757, (’26) 
A.A. 557, and Hukum Chand v. Sital 
Prasad (1928) 50 All. 232, 236, 237, 
107 I.C. 244, (’28) A.A. 62; Sheo 
Pertab v. The Allahabad Bank (1903) 25 


All. 476, 30 I.A. 209 ; Gaya Din v. Badri 
Singh (1943) All. 230. 

(«) See (1903) 25 All. 468, 474, 30 I.A. 202, 
supra ; Balwant Boo v. Baji Rao (1920) 
47 I.A. 213, 223, 48 Cal. 30, 57 I.C. 546, 
('21) A.PC. 59; Bhau v. Raghunath 
(1906) 30 Bom. 229, 236-237; Oadadhar 
v. Chandrabhayabai (1693) 17 Bom. 690, 
708 [F.B.]; Kesserbai v. EunsraJ (1906) 
30 Bom. 431, 452. 

(() (1912) 34 All. 234, 39 I.A. 121, 14 I.C. 1000. 
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(3) It will be noted that property acquired by a woman 
by inheritance and that acquired by her on partition are two 
of the five additional sorts of stridhana comprised in Vijflane- 
swara’s “ expansion ” of adya [s. 115]. As to both these it has 
been held by the Privy Council that they do not constitute 
her stridhana in such sense that on her death it passes to her 
stridhana heirs. The true view would now appear to be that 
the whole of Vijnaneswara’s expansion has been discarded. 

123. The schools and stridhana.—The following is a sum¬ 
mary of secs. 113 to 122 * 

(1) The Smriti writers confine stridhana to gifts from 
relations made at any time, and to gifts from strangers made 
before the nupjial fire and at the bridal procession. This is 
called technical stridhana [s. 113, sub-s. (5)], and it is stridhana 
according to all the schools. 

(2) Property acquired by a female during maidenhood or 
widowhood, though it be acquired by gift from strangers or by 
mechanical arts, constitutes her stridhana according to all the 
schools [ss. 127-132]. 

(3) Though according to the Mitakshara every kind of 
property howsoever acquired by a woman would appear to be 
her stridhana, the effect of the decisions of the Privy Council 
referred to in section 122 is to curtail the definition of stridhana 
as propounded by Vijnaneswara by excluding from it in effect 
the five additional sorts of stridhana enumerated by him 
[s. 115]. 

(4) The law of the Benares school is that stated in sub¬ 
sec. (3) [ss. 117 and 122]. 

(6) Every description of property which is stridhana 
according to the Mitakshara as interpreted by the Privy Council 
would seem to be stridhana according to the Bombay school. 
That school also recognizes as stridhana every kind of property 
inherited by a woman, except where the woman inheriting the 
property is a widow, mother, or other female who entered 
the gotra of the deceased owner by marriage [s. 130]. See 
ss. 116 and 122. 

(6) Having regard to the Madras decisions set forth in 
sec. 118, it would seem that every description of property 


Ss. 

122,123 
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S. 123 which is stridhana according to the Mitakshara as interpreted 
by the Privy Council, is stridhana according to the Madras 
school. 

(7) The Mitliila school confines stridhana within the 
definitions of the Smriti writers; it does not recognize 
non-technical stridhana [s. 119]. 

(8) According to the Dayabhaga or Bengal school, that 
alone is stridhana which a woman has power to dispose of 
without the consent of her husband [s. 120]. 

(9) Property which comes within any of the descriptions 
of stridhana is not the less stridhana, because it happens to be a 
kind of property which was not known to the Hindu law when 
the Commentaries were written. “ We are not prepared,” 
said the High Court of Calcutta in a Dayabhaga case, “ to 
hold that the rules of Hindu law are so inelastic as to be 
capable of application only to such descriptions of interests in 
property as formed the subject-matter of transactions at •the 
time when the rules were first formulated.” Thus a gift by 
a father to his daughter is stridhana according to all the 
schools: and it is not the less stridhana, because the gift is 
of a maurasi mokarari lease, a sort of interest in property 
unknown to the Hindu law when the Dayabhaga was written (u). 

(10) It will be seen from what is stated above, that the 
stridhana of the Bombay school is more extensive than the 
stridhana of every other school, for the Bombay school, while 
recognizing as stridhana every kind of property which is 
stridhana according to the other schools, recognizes in certain 
cases inherited property also as stridhana, which no other 
school does. 

To say of a property possessed by a woman that it is her stridhana is the same thing 
as saying that she is th e full owner thereof'. To say that the stridhana of the Dayabhaga 
school is less comprehensive than that of the Bombay school, is equivalent to saying 
that the Dayabhaga school does not recognize the full ownership of women in as many 
kinds of property as the Bombay school*; but though fliis is so, females governed by the 
Duyabhaga school possess an advantage which females subject to the Mitakshara law 
do not. For while according to the Mitakshara law, the interest of a coparcener in 
ancestral property passes on his death to his coparceners by surrivorship, according 
to the Dayabhaga law, it passes to his heir by succession. The result is that according 
to the Mitakshara law, a widow, daughter, mother, etc., can never succeed to ancestral 
property so long as a single coparcener is in existence; while according to the Dayabhaga 
law, their succession is not impeded by the existence of any coparcener. Thus if two 


(m) Ham tlo/ial v. Xarain (1900) 33 Cal. 31.">, 319. 
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brothers A and B are joint, and A dies leaving a widow, or a daughter, or a mother, 
according to the Mitakshara law, A’s interest in the joint property will pass on his death 
not to his widow, or daughter, or mother, but to B by survivorship, while according 
to the Dayabhaga law, it will pass to his widow, daughter or mother as the case may be, 
though, it may be noted, none of them takes as a full owner [ss. 177-180]. 


Ss. 
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II.—SPECIAL FEATURES OF STRIDHANA. 

124. Peculiar features of Stridhana.— A Hindu female may 
acquire property from various sources. She may acquire it 
by gift, or by inheritance, or on partition. She may also 
acquire it by her own labour and skill. But all property 
acquired by her is not stridhana. Whether a particular kind 
of property is stridhana or not, depends on— 

*(1) the source from which the property was acquired ; 

(2) her $tatus at the time of acquisition, that is, whether 

she acquired it during maidenhood, coverture, or 
widowhood; and lastly, 

(3) the school to which she belongs. 

What is stridhana, afld what is not, according to the differ¬ 
ent schools, we have already stated in section 123 and the 
earlier sections. We shall elucidate this subject still further 
by treating it from a practical point of view, that is, by 
enumerating all possible descriptions of property that may be 
lawfully acquired by a Hindu female, and dealing with each 
one of these descriptions separately in separate sections, 
and stating which of them are stridhana and which 
are not according to the different schools [ss. 125 to 135]. 
In the meantime it may be asked, what is the practical 
importance of the distinction between property which is 
stridhana and property which is not stridhana ? The answer 
is that the distinction is important in two ways : first, as 
regards succession and, secondly, as regards the power of 
alienation. The distinction may be explained as follows:— 

1. Stridhana of every description belonging to a woman 
passes on her death to her heirs [ss. 145-157]. It is not so 
with regard to woman’s property which is not stridhana. 

2. Stridhana belonging to a woman is property of which 
she is the absolute owner, and which she may dispose of at 
her pleasure, if not in all cases during coverture, in all cases 
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S*. during widowhood [ss. 141 to 144]. But a woman is not the 
124,125 absolute owner of property which is not her stridhana, nor can 
she dispose of it at her pleasure even during widowhood. 
She fs merely a qualified owner of such property in other words 
she takes only a limited interest in the property, the nature 
and extent of which depend on the character of the property. 

The following diagram may perhaps elucidate the subject still further:— 

WOman’s Property 


Stridhana Non-Stridhana 

By “ woman's property ” in the above diagram is meant property acquired by 
a woman whatever may be the source from which it is acquired. Woman’s, property 
may be divided into two classes, namely, stridhana and non-stridhana. The distinction 
Iietween stridhana and non-stridhana has already been noted above. The feature 
common to both stridhana and non-stridhana is that they are both •’Woman’s property,” 
that is property of which the ownership is in the woman, with this difference that her 
ownership in stridhana is absolute, while in non-stridhana it is limited. Thus property 
acquired by a widow by inheritance from her husband, though it is her property in the 
sense that she is entitled to its possession and to enjoy the income of it, is not her 
stridhana. She cannot alienate it excopt in tho special cases mentioned in ss. 178 and 
179. But a gift made to a woman by her father*'constitutes her stridhana and she 
can sell it, mortgage it, make a gift of it, or dispose of it by will. 

0 

III.—ENUMERATION OF STRIDHANA. 

125. Sources of woman’s property. -A Hindu female 
may acquire property from diverse sources. The following is a 
list of the several descriptions of property that may be lawfully 
acquired by a Hindu female, prepared with special reference 
to the source of acquisition :— 

(1) Gifts and bequests from relations [s. 126]. 

(2) Gifts and bequests from strangers [s. 127]. 

(3) Property obtained on partition [s. 128]. 

(4) Property given in lieu of maintenance [s. 129]. 

(5) Property acquired by inheritance [s. 130]. 

(6) Property acquired by mechanical arts [s. 131]. 

(7) Property obtained by compromise [s. 132]. # 

(8) Property acquired by adverse possession [s. 133]. 

(9) Property purchased with stridhana or with savings 

of income of stridhana [s. 134]. 
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(10) Property acquired from sources other than those 
mentioned above [s. 135). 

Bequests stand on the same footing as gifts (v). * 

We now proceed to consider which of the above descrip¬ 
tions of property constitute stridhana, and which do not accord¬ 
ing to the different schools. 


126. Gifts and bequests from relations.—Property given 
or bequeathed (w) to a Hindu female, whether during maiden¬ 
hood, coverture, or widowhood, by her parents and their 
relations, or by her husband and his relations ( x ), is stridhana 
according to all the schools, except that the Dayabhaga does 
not recognize immoveable property given or bequeathed by a 
husband to his#wife as stridhana (y) [s. 120]. 

Gifts from relations. —Gifts from relations constitute “ technical ” stridhana [s. 113, 
sub-s. (6)]. Those gifts bear various names according to the occasion oil which thoy are 
made.' Those names are— 

(1) adhyagni , that is, gifts made beforo the nuptial fire ; 

(2) adhyavahanilea , that is, gifts made at the bridal procession; 

(3) padavandanilca, that is? a gift made to a woman whon she makes obeisance 
at the feet of ciders ; 

(4) anwadheyaka, that is, gifts made after marriage ; 

(5) adhivedanika, that is, gifts made on suporsossion; 

(6) avlka, that is, gratuity or marriage-fee ; 

(7) pritidatta, that is, gifts of affoction made by the father-in-law or mother-in-law; 

(8) bhartridalta, that is, gifts from the husband. 

The abovo termB are explained in see. 113, sub-sccs. (1) and ( 2 ). 

See sec. 401, “ Gifts and bequests to widows, daughters, and other females.” 


127. Gifts and bequests from strangers.—A gift may be 
received by a Hindu female from a stranger, that is, from 
one who is not a relation, (1) during maidenhood, or (2) at 
the time of marriage, or (3) during coverture, or (4) during 
widowhood. 


(t>) Judoo Utath v. Bussunt Coomar (1873) 19 
W. B. 264. 

(w) (1873) 19 W. K. 264, supra (bequest from 
father); Damodar v. Parmanandas (1883) 

7 Bom. 135 (bequest from husband); 
Basanta Kumari v. Kamikshya (1906) 33 
Cal. 23, 32 l.A. 181 (bequest from ' 


brother); Atul v. Sanyvni (1905) 32 Cal. 
1051 (bequest from son). 

(x) See Sam'Msica v. Venkataswam (1908) 31 

Mad. 179. 

(y) See Dayabhaga, ch. 4, sec. 1, paras. 18 and 

21. See also Venkata v. Venkata (1877) 
1 Mad. 281, 286, 287. 


St. 

125427 
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(1) Property given or bequeathed to a Hindu female by 
strangers during maidenhood is her stridhana according to all 
the schools (z). 

The principal text which excludes gifts from strangers from the category of 
stridhana is that of Katyayana. It runs thus:— 

“ The wealth which is earned by mechanical art*, or which is received through affec¬ 
tion from a stranger, is subject to her husband’s dominion. The rest is pronounced to 
be stridhana.” 

The words “ subject to her husband's dominion,” in the above text show that tho 
text does not apply to acquisitions or gifts from strangers during maidenhood or during 
widowhood. The words refer to acquisitions and gifts from strangers during coverture 
only (*). , 

(2) Property given by strangers to a Hindu female before 
the nuptial fire or at the bridal procession is stridhana according 
to all schools. Such property, like property given by rela¬ 
tions, constitutes “technical” stridhana [s. 113, sub-sec. («)]• 

(3) Property given or bequeathed by strangers to a 
Hindu female during coverture is stridhana according to # the 
Bombay, Benares, and Madras (a) schools [ss. 116-118], but pot 
according to the Mitlfila and Dayabhaga schools [ss. 119-120]. 
But even according to the Dayabhaga, such property becomes 
her stridhana after her husband’s death, as appears from the 
fact that the Dayabhaga recognizes the ownership of the wife 
in such property even during coverture, though it says it is 
not her stridhana because it is subject to her husband’s control. 
It is difficult to say whether, according to the Mithila school, 
such property becomes stridhana after the death of the husband. 

Dayabhaga school. —Tin* Dayabhaga first cites the text of Katyayana relating to 
gifts from strangers and acquisitions by mechanical arts quoted above, and then says : 
“ He (tho husband) has a right to take it, even though no distress exists. Hence though 
the properly is hers, it does not constitute stridhana because she has no independent 
powor over it: ” Dayabhaga, chap. 4, sec. 1, para. 20. 

The meaning of the above text is that though the ownership of the property is in 
the wife, it is not her stridhana for, according to the Dayabhaga definition of stridhana, 
that alone is stridhana which a woman can dispose of independently of her husband’s 
consent. On this point Jagannatha says :— 

“ But according to Jimuta Vahana, Raghunandana, and the rest, the wife, is the sole 
owner of wealth acquired by her even during coverture; yet she has not independent 
power over it so long as her husband lives. It must therefore bo understood, that tho 
legal heirs of stridhana succeed also to this wealth, even if the wifo dies in th« lifetime 
of the husband.” Colcbrooke’s Digest, Book V, 515, commentary, Vol. II, p. 628. 

(z) See Dayabhaga, chap. 4, sec. 1, para. 20 I (a) Satemina v. Lutrhmana (1898) 21 Mad. 100, 
and Venkata v. Venkata (1877) 1 Mad. a case of service inam enfranchised by 

281, 280. | Government In favour of a married woman 

during coverture. 
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Mithila school .—It is difficult to say whether according to the Mithila school a gilt 
from a stranger rccoived during coverture becomes the stridhana of the wife on her 
husband’s death. For it may be that according to that school the ownership of tho 
property passes to tho husband immediately the wife receives it, in which case it bocomos 
part of the husband’s property, and descends to his heirs on his death. Tho author 
was of the opinion that* such a gift becomes tho stridhana of tho woman after 
her husband’s death. The trend of modern decisions is to follow tho Mitakshara, unless 
the special commentaries of the school in question expressly declare that a particular 
kind of property is not stridhanu. 

(4) Property given (b) or bequeathed (c) to a Hindu 
female during widowhood is her stridhana. Where a father 
made a gift of certain properties to his widowed daughter 
for life with remainder to his heirs, the rents and profits 
accruing from such properties, including all accumulations 
thereof are her stridhana, though the corpus is not (d). 

See notes to subsection (I), 

128. Share on partition. — (1) According to the Daya- 
bhaga school, where a share is allotted to a mother or father’s 
mother on partition of joint family property, it is given to 
hei by way of provision for her maintenance for which the 
family property is bound. It is not, therefore, her stridhana, 
and it does not pass on her death to the stridhana heirs, but 
reverts to the sons or grandsons out of whose portion it was 
taken out (e). 

(2) Even in cases governed by Mitakshara, the Privy 
Council have held in Debi Mangal Prasad v. Mahadeo Prasad (/) 
that a share allotted to a mothe r on partition is not her stri¬ 
dhana, but stands on the same footing as property inherited 
by her from her husband (g), and that on her death it passes 
not to her stridhana heirs, but to the sons or grandsons. 

(3) According to the Mithila school, the share allotted 
to a woman on partition is not stridhana ( h ). The reason is 
that it is not one of the eleven kinds of stridhana enumerated 
in the Vivada Chintamani [sec. 119] 


(ft) Brij Indar v. Janki Koer (1877) 5 I.A. 1, 
1 Cal. L. It. 318 (property acquired ft// a 
widow under a sannad from Government, 
which conferred upon her n full proprie¬ 
tary and transferable right In the proper¬ 
ty, is her stridhana. It was a Mitakshara 
c£j*e, but the llayabhaga has been freely 
cited in the judgment of the l‘rivy 
Council). 

(r) Bai Xarmada v. Bhagwantrai (1888) 12 
Bom. 505. 

(cl) Mohime Mohan Bam v. Bash Bihuree 
(Jhosh (1937) 2 Cal. 07, 189 I.C. 519, 
(’37) A.C. 229. 

(e) Sorolah v. Bhoohun (1888) 15 Cal. 292; Hridov 
Kant v. Behari Lai (1908) 11 C. W. N. 


230; lJewmqisn v. Kedarnath (1889) 
16 Cal. 758, 16 I.A. 116 ; Shashi Bhutan 
• v. Hari Xarain (1921) 48 Cal. 1059, 1065, 
1066, 66 I.C. 705, (’21) A.C. 202; Uira 
Lai Matulal v. Sankar Lai Mandal (1938) 
2 Cal. 250. 

(/) (1912) 34 All. 234. 39 I.A. 121, 14 I.C. 1000, 
Keversing 32 All. 253, 5 I.C. 208 ; Munni 
l as l v. Phisla (1928) 50 All. 22, 105 I.C. 
322, (’27) A.A. 679. 

(y) Bhagwuntrna v. /’t injurant (1938) Nag. 255, 
174 I (!. 201, (’38) A. N. 1 ; Sital Prasad 
v. Sri Bam (l'.l 44) J.uck. 450. 

(ft) Krishna Lai v. Xasidrshmir (1919) 4 Pat. 
I,.J. 38, 45, 44 I.C. 146, (’18) A.P. 91 
(Share allotted to grandmother). 


Ss. 

127,128 
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S* (4) As regards the Madras school, the practice of allot- 

128,129 ting a share to females on partition has become obsolete. 
No question can, therefore, arise in that school as to whether 
such share is stridhana or not [sec. 118]. 

The question whether the share allotted to a mother on partition is stridhana or 
not according to the Benares school was left open by their Lordships of the Privy Council 
in Bhvgtoandeen v. Myna Baee (»), the very case in which they held that property inherit¬ 
ed by a woman was not stridhana according to the Mitakshara. In Debi Mangal Prasad's 
case, the Allahabad High Court, after a review of all the authorities on the subject, held 
that it was stridhana, but the Privy Council hold that it stood on the same footing as 
property inherited by a woman and that it was not stridhana [sub-seo. (2)]. 

Where a doed of partition confers in terms an absolute estate upon the mother 
in the share allotted to her, she takes the share as her stridhana {j). In Debi Mangal 
Prasad's case the Privy Council said: “Of course, the members of a joint, family 
effecting a partition may agree that a portion of the porperty shall be transferred to the 
widow by way of absolute gift, as part of her stridhana, so as to constitute a provision 
for her Btridbana heirs ; but, in the absence of any such intention, tifeir Lordships do not 
feel justified in putting property acquired by a widow, on a partition of the joint estate, 
upon a footing different from that on which property coming to her by way of inheritance 
has been placed.” In a later case, where a share was given by the step-sons to their step¬ 
mother and the agreement provided that she was to be responsible for a definite sjiare 
of the debts, their Lordships of the Privy Council held that the step-mother took an 
absolute interest in the share alloted to her (it;). 


129. Property given in lieu of mpintenance—Money paid 
to a Hindu female periodically for her maintenance ( vritti ), 
and the arrears of such maintenance, or a lump sum of money 
given to her in lieu of maintenance, constitute stridhana 
according to all the schools ( l ). So too does immoveable pro¬ 
perty transferred to a woman by way of absolute gift in lieu 
of maintenance (m). It does not make any difference whether 
the maintenance is awarded during coverture ( n) or during 
widowhood. Nor does it make any difference that it is awarded 
under an agreement between the parties or by a decree of the 
Court (o). The transfer of property given absolutely in lieu 
of maintenance is not void under sec. 6 of the Transfer of 
Property Act, (p). 

Arrears of maintenance constitute stridhana, though the maintenance is payable 
by the husband under a decree obtained by the wife against him. If the wifo dies in the 


(t) (1876) 11 M. I. A. 487, 514. 

(j) holye Chund v. KheUtrpaul (1873) 11 Beng. 
L.R. 450. 

(!) Sahab Rai b. Shafiq Ahmad (1027) 31 C. W. 

N. 972, 101 I. C. 426, (’27) A. PC. 101. 

(() Doorga v. Teju (1866) W. R. Mis. 53 (gift 
of money by sou to mother (or mainte¬ 
nance) ; Court of Wards v. Mokestur (1871) 
16 W. R. 76 (Dayabhaga case); IfeUai- 
Icumaru v. Maralcathammal (1876) 1 Mad. 
166 ; Subra martian v. Arunachelam (1905) 
28 Mad. 1 ; Manila! v. Bat Betas (1893) 


17 Bom. 758; Ounpat llao v. Ram Chundtr 
(1889) 11 All. 296. See particularly 
28 Mad. 1, supra, at pp. 7 and 8; 
Janardhan v. Sonalai (1942) Na'g. 16, 198 
I.C. 293, (’42) A.N. 30. 

(tit) DebiMamal Prasad v.Mahadeo Prasad (1912) 
34 All. 234, 39 I.A. 121, 131, 14 l.C. 1000. 

(n) (1893) 17 Bom. 758, supra. 

(o) (1893) 17 Bom. 758, and (1905) 28 Mad. 

1, supra. 

{p) Dhul Nath v. Ram Charitra (1932) 54 Alt. 
366, 138 I.C. 556; (’32) A.A. 366. 
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’ifetime of the husband, such stridhana passos to her stridhana heirs, so that if she has a 
daughter, she will inherit it and she can claim it from tho woman’s husband, even if he 
happens to be her own father. 

The text generally cited in this connection is that of the Smriti writor Devala, which 
iu:is as follows :— 

» 

“ Her subsistence, her ornaments, her perquisite (sulka), and her gains aro the separate 
property of a woman.” 

It may be asked why, if tho share allotted to a woman on partition is not her stridhana, 
maintenance allotted to her is her stridhana. The answer is that tho sharo allotted 
to a mother on partitim is always equal to that of the son’s share which may exceed what 
is required for her actual maintenance, while maintenance is not iixed on that basis. 

As to tho law of the Mithila school, ffee sec. 119. 

130. Property acquired by inheritance.—(/) A woman 
may inherit the ordinary property of a male such as her husband, 
father, son and the rest. She may also inherit the stridhana 
of a female sucli as her mother, daughter, and the rest. 

(2) According to the Dayabhaga school, as well as the 
Benares, Mithila, and Madras schools, property inherited by a 
wonfen whether from a male or from a female, does not become 
her stridhana. She takes tmly a limited interest in the property 
[secs. 177-180], and on her death tho property passes not to her 
heirs, but to the next heir of the person from whom she inherited 
it [secs. 168-169]. Thus if the property is inherited from a male, 
it will pass to his sapindas, sakulyas and samanodakas, if the 
parties are governed by the Dayabhaga law [secs. 88-90], and 
to his sapindas, samanodakas and bandhus if the parties are 
governed by the Mitakshara law [secs. 43 to 50]. And if the 
property is inherited from a female, it will pass to the next 
stridhana heirs of such female [secs. 145-157]. 

Illustration. 

A Hindu dies leaving a widow and a brother. Tho widow will inherit his proporty 
ae his heir. She takes only a limited interest in the proporty, that is, sho can enjoy only the 
income of tho property. She cannot alienate the property except in the cases mentioned 
in sees. 178-179. On her death, the property will pass not to her stridhana heirs, but to 
tho next heir of her husband, that is, his brother. Tho same rulo applies where a female 
inherits property from her father, son, son’s son, or son’s son’s son, that is, where she 
inherits it as daughter, mother, grandmother, or great-grandmother respectively. As 

to property inherited from a female see the illustration to sec. 1G9 below. 

• 

(3) According to the Bombay school, property inherited 
by a woman from a female becomes her stridhana in all cases. 
She can dispose of it by act inter vivos [that is, by sale, 


Ss. 
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S. 130 mortgage, gift, etc.] or by will, and on her death intestate 
the property passes to her stridhana heirs (sec. 171). 

As regards property inherited by a female from a male, 
the Bombay school divides female heirs into two classes, 
namely— 

(a) those who are introduced into the gotra or family of 
the deceased owner by marriage, such as the 
deceased’s wife, mother, father’s mother, etc.; and 

(b) other female heirs, being females born in the family, 
such as the daughter, sister, brother’s daughter, 
sister’s daughter, etc. 

Property inherited by a female who belongs to class (a) 
does not become her stridhana. She takes only a limited 
interest in such property, and on her death Vt passes to the 
next heir of the male from whom she inherited it. 

Property inherited by a female who belongs to class (b) 
becomes her stridhana in all cases. She can dispose cf it 
by an act inter vivos or by will, and- on her death it passes to 
her own stridhana heirs (sec. 170). 

» 

(4) The result is, as regards property acquired by inheri¬ 
tance, that according to the Dayabhaga, Benares, Mithila, and 
Madras schools, it does not become stridhana in any case, 
while according to the Bombay school, it becomes stridhana in 
all cases except where it is inherited by the deceased’s widow, 
mother, or other female relation who entered his gotra (family) 
by marriage. 

The illustrations to secs. 170 and 171 may be read. 

Females who enter the gotra of a Hindu by marriage. —These aro his wife, his 
father’s wife (t.e., his mother), his father’s father’s wifo (i.e., his grandmother), his 
father’s father’s father’s wifo (i.e., his great-grandmother), and the wives of other 
ascendants ; also the wives of collaterals, a class of hoirs recognized in the Bombay school 
only, namely his brother’s wife, his nephew’s wife, his uncle’s wife, his cousin’s wife, 
etc. [sec. 68], In short the females who enter the gotra of a Hindu by marriage are biB own 
wifo, and the wives of all his sapindas and samanodakas. All these take a limited 
interest in the property inherited by them from a male Bapinda or samanodaka, and on 
their death the property passes not to their stridhana heirs, for it is not their stridhana 
but to the next heir of the male from whom they inherit it. , 

Females bom in the family.- —Turning now to the other female heirs in the Bombay 
Presidency, that is, females othor than those who enter the gotra of a person by marriage, 
it will be seen that they aro oither females bom in his gotra or the daughters of such 
females. Thus a daughter, sister (father’s daughter), niece (brother’s daughter), are 
“ daughters bom in the gotra”; while a daughter’s daughter, sister’s daughter, etc., are 
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the daughters of "daughters bom in the goira Property inherited by these female 
heirs from any malo member of the goira in which they are bom, bocomcs their stridhana. 
Thus a daughter inheriting to a father, a sister inheriting to a brother, a nieco inheriting 
to an uncle, all take the property absolutely as thoir stridhana. They can dispose of it 
in any way they liko and on their death it passes to their own stridhana heirs. 9 

What is stated above may bo explained by a diagram thus:— 

Property inherited by a woman. 


A .—That inherited B .—That inherited 

from a female. from a male. 


Jil —That inherited by B2 —That inherited by 

women iflio enter other fomnlo hoirs. 

the goira of the 
owner by marriage. 

According to the Bombay school, A and B2 are Btridhana; J31 is not stridhana. 
According to the other schools no inherited property can be stridhana at all. 

131. Property acquired by mechanical arts.—-A Hindu 
female may acquire property by mechanical arts or otherwise 
by hqr own exertions during maidenhood, or she may do so 
during coverture, or during widowhood. 

(1) Property acquired by a Hindu female by mechanical 
arts or otherwise by her own exertions during maidenhood 
or widowhood is stridhana according to all the schools. The 
reason is, that the text of Katyayana which excludes such 
property from the category of stridhana applies only to 
property acquired during coverture [sec. 127, sub-sec. (7), 
notes]. 

(2) Property acquired by a Hindu female by mechanical 
arts or otherwise by her own exertions during coverture is 
stridhana according to the Bombay, Benares, and Madras ( q) 
schools [ss. 116-118], but not according to the Mithila and 
Dayabhaga schools [ss. 119-120]. But if the woman survives 
her husband, then, it seems that according to the Dayabhaga 
law such property becomes her stridhana, for the Dayabhaga 
distinctly recognizes the wife’s ownership in the property 
even during coverture. It is difficult to say whether it 
becomes stridhana according to the Mithila law. 

The nstes to sec. 127, sub-sccs. (1) and (3) may be read. Mechanical arts include 
spinning, painting, etc. 

(g) See Salemma v. Lutchmana (1808) 21 Mad. l.C. 363, ('14) A.M. 128 f property acquired 

100, at p. 105 ; Muthu Hamukrishna v. by husband and wife by joint trade 1. 

MarimutlM (1915) 38 Mad. 1030, 24 
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S*. 132. Property obtained by compromise. —As to properties. 

132-134 obtained by a woman under a compromise or a family 
arrangement, there is no presumption that she takes only 
a lif# estate. What estate she takes depends on the terms of 
the deed and other circumstances ( r ). Accordingly where 
one of two brothers living jointly died and his share was claimed 
by right of survivorship by the other brother, while the widow 
claimed it as his heir and the matter was referred to arbitration 
and under the award certain property was allotted to her, 
it was held by the Privy Council that she took an absolute 
estate in the property allotted to her on the ground that there 
were no words in the award to narrow her interst (s). Property 
obtained by a woman under a compromise in consideration 
of her giving up her rights in relation to her stridhana is 
stridhana according to all the schools (t). Property obtained 
by a widow under a compromise with her (.adopted son, is 
her absolute property (w). Where a daughter, not an heir 
by custom, obtains property from a reversioner by a compro¬ 
mise, it is her stridhana (v). ° 

133. Property obtained by adverse possession. —Property 
acquired by a Hindu female, whether during coverture (w) 
or widowhood ( x ), by adverse possession, becomes her 
stridhana according to all the schools. See sec. 211 below. 

A Hindu female executes a deed of gift of hor stridhana in favour of her daughter, 
but tho deed is not registered. The daughter onte,rs into possession of the property. In 
such a caso if tho mother dies after tho daughter’s possession has become adverse, the 
daughter is entitled to tho property as her stridhana, the same having been acquired by 
adverse possession, and on her death it will pass to her heirs. But if tho mother dies 
before twelve years’ adverse possession has been completed leaving tho daughter as her 
heir, and the daughter continues in possession, her possession after her mother’s death is 
tho possession of an heir, and she takes a limited interest in it, and at her death tho pro¬ 
perty will pass not to her heirs, but to the next stridhana heirs of the mother (y). 
See see. 169. 

134. Property purchased with stridhana. —Property pur¬ 
chased by a woman with her stridhana, and the savings 
of the income of stridhana, constitute stridhana according 
to all the schools ( 2 ). 

( 7 ) Puiiilit Artya Shankar 'l'eieari v. Ml. 

Chandra rati (1935) 10 Lurk. 35, 150 
I. C\ 510. (’34) A.O. 265. 

(») Xathnlal v. Hahuram (1036) 63 I.A. 155, 

38 ltom. L. It. 462, 151 I. V. 33, (’36) 

A. l'C. 103. 

(t) Sowdaminee Dmwee v. Atlminuttralor-deneral 
of Hernial (1893) 20 Cal. 433, 438-430, 

443, 20 I. A. 12. Sre also Sam'miiu v. 

Venkatasieara (1008) 31 Mail. 170. 

(il) Parshottam v. Keshmlal (1032) 56 llom. 164, 

137 I.C. 561, (’32) A.11. 213. 

(a) flat Itajeshwar v. Uarkitthan (1033) 8 Luck. 

538, 150 I. C. 346, (’38) A.O. 170. 


(w) ~lolnm I'hunuir v. liiuhi Hunt (1807) £ 

W. N. 161, 162. 

(x) Sham Koer v. Doth litter (1902) 20 Cal. 664, 

„ 20 I.A. 132; Kiinlai Ham v. Awn (1010) 

32 All. 180. 5 I.C. 207 ; Mahim Chuntler v. 
Kntthi Kant (1897) 2 C. W. N. 161. 

(y) Dhnrjati v. Ham Hharoa (1030) 52 All 222, 

121 I.C. 701, (’301 A.A. 109. 

(?) Luehman v. Kalli Chum (lf?i3) 19 W. It. 
202 [P.r.l; Venkata v. Venkata (1880) 
2 Mad. 333 [I'.C.l, nflliinlng Venkata 
v. Venkata (1877) 1 Mnd. 281 ; Xellaiku- 
mam v. Marakathammal (1876) 1 Mtd. 
166 ; Subramanian Anwtlchelam (1005) 
28 Mad. 1. 
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It does not mako any difference that the proporty purchased is immoveable proporty 
[s. 177]. Nor does it make any difference that it was purchased by her in the exercise 
of a right of pre-emption, though she could not havo claimed tho right had she not boon 
in possession of her husband’s proporty which adjoined the property purchase^ by 
her. If it was purchased with her stridhana, it is hor property (o). Tho mere fact that she 
could not havo acquired the property had sho not been in possession of her husband's 
estate does not make it part df her husband’s estate (b). Where tho main estate was in 
the hands of a receiver appointed under a decree and tho widow was only receiving a 
pension, purchases of properties made by tho widow out of her savings would be her stri¬ 
dhana and would pass to her stridhana heirs (c). 

If a woman obtains property in exchange for property which is her stridhana or 
advances money which forms her stridhana on a mortgage, or takes an assignment of 
leasehold property with her stridhana, all such property constitutes her stridhana. 

135. Property acquired from other sources.—We have 
enumerated in sections 126 to 134 the principal sources 
from which property may be acquired by a Hindu female. 
Whether property acquired by her from any other source 
constitutes her itridhana or not, is to be determined with 
reference to the provisions of sec. 123 above. 

Wo have already stated in sec. 124 that stridhana has two peculiarities attaching 
to it, naiflely, (1) that the woman has absolute power of disposal over it oxcept in 
certain cases during coverture, and (2) that it follows a special order of succession. We 
shall deal with the first of these in sec.,141 to 144, and with tho second in secs. 146 to 164. 
In fact, tho question whether a particular kind of property is stridhana or not becomes 
important only whon the question arises as to hor power to dispose of it or as to tho line 
of succession thereto. 

136. Stridhana by custom.—The widow of a separated 
Hindu who dies without leaving male issue may, by custom, 
inherit his estate as stridhana ( d ). 

In tho case referred to above the parties were Jains governod by the Mitakshara law.* 

137. Maiden’s property.—It is clear from what has 
been stated in the foregoing sections that except property 
inherited by her all property of a maiden, however acquired, 
whether by way of gift or bequest from relations or from 
strangers, or by mechanical arts or otherwise by her own 
exertions, constitutes her stridhana. But in the Bombay 
school, even property inherited by her is her stridhana, for a 
maiden does not come within the category of females who 
enter the gotra of the owner by marriage [sec. 130, sub-sec. (4)]. 

See notes to sec. 127, sub-sec. (I). 

The woad rikhta (property) is perhaps moro appropriate to bo applied to tho property 
of a maiden than tho word stridhana. 


s«. 

134*137 


(a) Sri Ram v. JaydamJba (1021) 43 All. 374, 

<11 r. C. 3, ('21) A.A. 11 [K.II.|. 

(b) Mahna Singh v. Thu man Singh (1931) 11 

Lah. 393, 128 f.C. 293, C30) A. I,. 1010. 


(c) A is ii'ari/imandiij v. Simp (1935) 49 Mud. lift 
(’26) A.M. 81. 

id) 11 utiim Chaiul v. Sital I'ramd (1928) 50 All. 
232, 107 I.C. 244, (’28) A.A. 52. 
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138. Property acquired during widowhood.—It follows 
from what has been stated in the preceding sections, 
that all property of a widow acquired by her during her 
widowhood (whether by way of gift or bequest from relations 
or from strangers, or by mechanical arts, or by way of 
maintenance, or by adverse possession, or under a com¬ 
promise), constitutes her stridhana except— 

(i) according to the Bombay school, property inherited 
by her as a widow, mother, grandmother, etc.; 
and, according to other schools, all property 
inherited by her in any capacity [sec. 130]; and 

(ii) property obtained by her on partition [sec. 128]. 

See sec. 127 and notes thereto, and also secs. 129,131,132 and 133. 

139. Unchastity.—Unchastity does not disqualify a 
woman from inheriting stridhana property^ (e). 

140. Presumption as to property found in widow’s possession.— 
Where a widow is found in possession of property of the 
acquisition of which no account is given, then the mer3 fact 
that her husband died possessed' of considerable property 
raises no presumption that the property found in her posses¬ 
sion was originally that of her husband (/). Nor is there any 
presumption that the money with which a widow in possession 
of her husband’s estate makes a purchase of property came 
out of the savings from her husband’s estate (g). Generally 
where a woman has been in possession of property, there is no 
presumption that she had only a limited estate in it (h). 

IV. RIGHTS OF A WOMAN OVER HER STRIDHANA. 

141. Texts bearing on the subject.—The whole law relating 
to the rights of women over their stridhana has been 
evolved from the following four texts, of which the first three 
.are the texts of Katyayana, and the last is the text of 
Narada :— 

(1) “ What a woman, either after marriage or before it, 
either in the mansion of her husband or of her father, receives 
from, her lord or her parents is called savdayika, that is, a gift 

(«) Mat. Ganga v. Ghasila (1875) l All. 46; (’21) A. B. 138; Narayana v. Krishna 

Nogendra v. lienoy Krishna (1903) 30 Cal. (1885) 8 Mad. 214 ; Chowdrani v. Tariny 

521; Angammal v. Venkata (1903) 26 Mad. Kanth (1882) 8 Cal. 545. 

509. (a) Baikunth Nath v. Jai Kishim (1929) 51 All. 

(/) Divan Ham Bijai v. fndarpal (1899) 20 Cal. 341, 113 I.C. 266, (’20) A.A. 449. 

871, 26 I.A. 226 ; Uanpat v. Secretary of (ft) Belo v. Parbati (1940) All. 371, 190 I.C. 634, 

State (1921) 45 Bom. 1106, 62 I.C. 109, (’40) A.A. 385. 
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from affectionate kindred; and such a gift having by them 
been presented through kindness, that the woman possessing 
it may live well, is declared by law to be her absolute pro¬ 
perty. The absolute exclusive dominion of women over such 
a gift is perpetually celebrated ; and they have power to sell 
or give it away as they please, even though it consists of lands 
and houses. Neither the husband, nor the son, nor the father, 
nor the brother, has power to use or to alienate the legal 
property of a woman.”— Katyayam [Colebrooke’s Digest, 
Book V, p. 475]. 

(2) “ The wealth which is earned by mechanical arts or 
which is received through affection from a stranger is subject 
to her husband’s dominion.”- Katyayam [cited in the 
Dayabhaga, chap. 4, sec. 1, para. 19]. 

(3) “ What a woman has received as a gift from her hus¬ 
band she may dispose of at pleasure after his death, if it be 
moveable ; but as long as he lives, let her preserve it with 
frugality or she may comjnit it to his family.”— Katyayam 
[Colebrooke’s Digest, Book V, p. 477]. 

(4) “ Property given*to her by her husband through pure 
affection she may enjoy at her pleasure after his death, or may 
give it away except land or houses.”—Narada [Colebrooke’s 
Digest, Book V, p. 476]. 

It follows from the above texts—- 

(i) that during maidenhood, a Hindu female can dispose 
of her stridhana of every description at her pleasure ; 

(ii) that during coverture, she can dispose of only that 
kind of stridhana which is called saudayika, that 
is, gifts from relations except those made by the 
husband ; 

(iii) that during widowhood, she can dispose of her 
stridhana of every description at her pleasure 
including moveable property given by the husband, 
but not immoveable property given by him. 

When we turn to judicial decisions on the subject, we 
find that the distinction between saudayika, that is gifts from 
relations, and non-saudayika is still maintained, but the 
distinction between saudayika given by the husband and that 
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given by other relations no longer stands. Instead we 
have now a simple rule for all kinds of saudayika based 
updh the distinction between an absolute grant and a limited 
grant. In order to determine whether saudayika , that is 
property given to a female by her relations , can be disposed 
of by her at her pleasure, the rule now adopted by our Courts 
is to ascertain whether the gift passes an absolute estate or 
a limited estate. If the gift passes an absolute estate, she can 
dispose of the property at her pleasure whether the gift be from 
her husband or other relations. But if the gift passes a limited 
estate only in the property, e.g., a life-estate, she cannot 
alienate the property though she may alienate her life-estate. 
Thus if A gives property to his daughter for life, and the 
remainder to his nephew on the death of his daughter, the 
daughter takes only a life-estate. She cannot therefore alienate 
the corpus of the property, though she may alienate her life 
interest. We now proceed to state the rules on the subject, 
so far as they are settled by judicial decisions. „ 

142. Rights over stridhana during maidenhood. —There is 
no limitation to the power of a Hindu female to dispose 
of her stridhana during maidenhood, whatever be the 
character of the stridhana, qualification attaching except the 
disqualification to her by reason of minority. 

So long as a Hindu maiden is a minor, sho cannot alienate her property excopt 
thre ugh her guardian, nor can she dispose of it by will. 

Note th at the texts cited in sec. 141 refer only to the case of a married woman. 

143. Rights over stridhana during coverture—Saudayika 
and non-saudayika. —The power of a woman to dispose of 
her stridhana during coverture depends on the character 
of the stridhana. For this purpose stridhana is divided 
into two classes, namely, .(1) saudayika, and (2) other kinds 
of stridhana. Saudayika means, literally, a gift made through 
affection. It is a term applied to gifts made to a woman at, 
before, or after marriage/by her parents and their relations, 
or by her husband and his relations; in other words it 
means gifts from relations as distinguished from gifts from 
strangers {i). It also includes bequests from relations ( j ). 

(?) MuthukarupjHi v. Sr-Uathummnl (1916) 39 (j) Damidar v. Purmmavda* (1883) 7 Bom. 

Mud. 298. 2(5 I.C. 78. r >, (’15) A.M. 475 ; 155 [bequeHt from husband] ; Judoonath v. 

Jihaii v. Ua-ihunath (1900) 30 Horn. 229. tttisxunt Coomar (1873) 11 Beng. L.R. 286, 

293 [hequegt from fattier]. 
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(1) Saudayika alienable at pleasure. —A woman has 
absolute power of disposal over her saudayika stridhana even 
during coverture. She may dispose of it by sale, gift, 
will, or in any other way she pleases, without the consent 
of her husband (kj. Her husband has no control over 
it. He cannot bind her by any dealings with it (l). But he 
can “ take ” it in case of distress, as in a famine, or during 
illness or imprisonment. This right to take the wife’s 
property is personal to him, and if he does not choose to take 
it, it cannot be taken by his creditors in execution of a decree 
against him (m). The word “ thke ” in the textofYajnavalkya 
does not mean “ physical taking,” but means “ taking and 
using.” • Hence if the husband takes his wife’s property in 
circumstances such as the above, but does not actually use it 
or dispose of it <n his lifetime, his creditors are not entitled 
to it after his death (ft). 


Stridhana other than saudayika.—Saudayika stri¬ 
dhana, we have seen, can Jbc disposed of by a woman at her 
pleasure and without the consent of her husband. As regards 
stridhana other than saudayika, e.g., gifts from strangers, 
property acquired by mechanical arts, etc., the rule is that 
she has no power to dispose of it during coverture without the 
consent of her husband (o). It is subject to her husband’s 
dominion, and he is entitled to use it at his pleasure even if 
there be no distress. In a case where, though the wife was notr 
living with the husband for 20 or 25 years, she was living in a 
separate room in a temple and the husband lived in the same 
temple it was held that she was under coverture and the rule 
was applied, (p). But it is subject only to her husband’s 
control and not to the control of any other person. -After 
the husband’s death, her power to dispose of it becomes abso¬ 
lute, and she may dispose of it by act inter vivos or by will. 


(*) Venkata v. Venkata (1880) 2 Mad. 333 [V.C.] 
[affirmin'' Venkata v. Venkata (1877)1 Mad. 
281] [gifts of moveables from husband]; 
Mania v. Puran (1883) 5 All. 310 [Immove¬ 
able property acquired from brother|; hhau 
v. Rafihunath (1006) 30 Horn. 220; Sham 
Shivendar v. Janki Koer (1009) 30 Cal. 311, 
38 I. A. 1,"1 I.C. 120; King-Kmperor v. 
Satnarain (1031) 53 All. 437, 130 I.C. 603, 
('31) A.A. 205; Venkarcddi v. Ilanmmt 
Gowda (1033) 57 Bom. 85 r 141 I.C. 682, 
(’32) A.B. 550. 


(f) Mohimt Chunder v. Durga Monee (1875) 
23 W.Jl. 184 [P.C.J. 

(m) *Tukarnm v. Gunaji (1871) 8 Bom. H.C. 

A.C. 129. 

(n) Summit war v. Thayarammal (1927) 50 Mud. 

941, 105 I.C. 793, (’27) A.M. 1031. 

(o) Bhau v. Itaghunath (1900) 30 Bom. 220. 

See Sa/nnma v. Butehmana (1898) 21 
Mad. 100, 105. 

(p) Sarubhai Balakdai v. Narayandat Bairaqi 

(1943) Bom. 314, 200 I.C. 620, (’43) A.B. 
224. 
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When it is said that stridhana other than saudayika (gifts 
from relations) cannot be disposed of by a woman without her 
husband’s consent, it is meant that in her lifetime she cannot 
sell it, or make a gift of it, or bequeath it by her will, or other¬ 
wise deal with it without her husband’s consent. On her death 
whether she dies before (q) or after her husband, it passes to 
her stridhana heirs. 

144. Eights over stridhana during widowhood.—A Hindu 
female has during widowhood absolute power of disposal 
over every kind of stridhana, whether acquired before or 
after her husband’s death (r). 

V.—SUCCESSION TO STRIDHANA. 

145. Succession to maiden’s property.—( 1 ) Succession to a 
woman’s stridhana varies according as she?’was married or 
unmarried, and according as she was married in an approved 
or in an unapproved form. It also varies according to the source 
from which the stridhana came. The rules of descent, again, 
are different in different schools. But the schools do not 
differ as to succession to the property of a maiden. A maiden’s 
property, according to all the schools, passes in the following 
order: — 


(1) uterine brother; 

(2) mother; 

(3) father; 

(4) father’s heirs in order of propinquity ( s) ; e.g., the 
full sisters of maiden’s father were preferred to the 
half sisters (t). 

„ (5) kinsmen of the deceased herself, that is, her mother’s 
heirs in order of propinquity (s). 

(2) Death of girl after betrothal and presents received from 
bridegroom .—Where a girl dies after betrothal, all presents 
received from the bridegroom are .to be returned to him, after 
deducting all expenses incurred by the bride or her parent or 
guardian. 


C q) Salema v, Lutchmana (1808) 21 Mad. 100: 
Banerjee’s "Hindu Law of Marriage and 
Stridhana," 5th ed., pp. 382-383 [as to 
gifts from strangers ana property acquired 
by mechanical arts]. 

(r) Brij Indar v. Janki Koer (1877) 1 Cal. L. 
It. 318, 325, 5 I.A. 1, 15; Venkata v. 


Venkata (1877) 1 Mad. 281, 286. 

(<) Janglubai v. Jetha (1908) 32 Bom. 400, 413; 
Shatna Rao v. Raghunandan (1030) Bom. 
228, (’37) A.B. 194. 

(I) Shakuntalabax v. The Court of Warit (1042) 
• Nag. 629, 190 I.C. 379, (’42) A.N. 57,14 
l.B. 273. 
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The order of succession down to no. 3 (father) is based upon a text of Baudhyayana 
which is followed by all the schools. The lino of descent is not carried any further in 
that text. The Viramitrodaya of the Benares school, after citing the said toxt, adds': 

“ On failure of tho mother and the father, it goes to their nearest relations .” This has 
been interpreted by tho High Gourfc of Bombay to moan that it goes, first, to thp father’s 
sapindas, and then to the kinsmen of the deceased herself, that is, to tho mother’s sapin- 
das. Thus where a maiden died leaving her father's mother’s sister and her mother's 
mother, it was held by tho High Court of Bombay that tho former being a sapinda of tho 
father, was entitled to succeed in preference to the lattor who was a sapinda of the 
mother («). It has similarly been held by tho High Court of Madras that a step-mother 
( father's wife) is entitled to succeed in preference to a mother's sister (v). 

Father's heirs in order of propinquity. —Ip tho Bombay Presidency a father’s sister 
is entitled to succeed to a maiden’s stridhana in preference to the father’s male gotraja 
sapindas fivo or six degrees removed (to); see sec. 72, no. 12 and sec. 77, no. 12. But in 
Madras a sister is a bandhu [sec. 55, no. 1]; henco in that Presidency, the father’s 
male gotraja sapindas, e.g., his paternal unclo’s son, would be preferred to his sister (z). 

Under the Mitakshya law as applied by tho High Court of Calcutta, a sister (father’s 
daughter) and a sister’s son (father’s daughter’s son) aro entitled to succeed to a maiden’s 
stridhana in preference to a father’s brother’s son (y). 

We next proceed to state the rules of succession to the stridhana of a married woman, 
first according to the Mitakshara, next according to the four Mitakshara sub-schools, 
and lastly, according to the Dayabhaga. But before doing so, wo shall state tho ordor 
of succession to Sulka, as it is the same in all the four Mitakshara sub-schools. 

146. Succession to . sulka.—(./) The term sulka is 
differently interpreted in different schools [see secs. 147, 150, 
152, 153 & 154]. According to the Benares, Bombay, Madras 
and Mithila schools, sulka passes in the following order:— 

1. uterine brother ; 

« 

2. mother; 

in default of these, it is conceived that it passes to— 

3. father; 

4. father’s heirs, that is, his sapindas, samanodakas 
and bandhus. 

(2) According to the Dayabhaga, sulka passes in the 
following order :—- 

1. whole brother; 

2. mother; 

3/ father; 

4. husband. 

(u) (1908) 32 Bom. 409, supra. 

(v) Kamala v. Bhagirathi (1915) 38 Mad. 45, 

10 I.C. 939, (’16) A.M. 925. 

(a) Tukaram v. Narayan (1912) 36 Bom. 339, 

14 I.C. 438 [F.B.]. 


(x) Sundaram v. llamasatnia (1920) 43 Mad. 32, 

52 I.C. 821, (’20) A.M. 728. 

(y) Dwarka Nath v. Sarat Chandra (1012) 39 Cal. 

319, 11 I.C. 872. 


Ss. 

145,146 
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Ss. Tho leading text on succession to Sulka is that of Gautama, which runs as follows:— 

146,147 J^The sister’s fee belongs to tho utorine brothors; after [the death ofj the mother.” 

The text may also be translated thus: “ The sister’s foe belongs to the uterino 

brothers; after [them] it goes to tho mother.” And this is tho translation accepted by 
all the schools. ' 


A.—SUCCESSION TO STRIDHANA ACCORDING TO THE MITAKSHARA. 


147. Succession to stridhana according to the Mitakshara.— 
For the purposes of succession, the Mitakshara divides 
stridhana [s. 115] into two classes, namely— 

(1) sulka , which is defined as a gratuity for which a 
girl is given in marriage ; and 

(2) other kinds of stridhana. 

(/) Sulka.—Sulka devolves in the Qrder mentioned 
in s. 146, sub-s. ( 1 ). 

(2) Other kinds of stridhana .—Stridhana other than sulka 
passes in the following order:— 

1. unmarried daughter ; 

She takes before married daughter. The rule applies to Jains in the absence of 

a special custom ( 2 ). 

2. married daughter who is unprovided for (a); 

3. married daughter who is provided for (6); 

4. daughter’s daughter (c); 

5. daughter’s son (c ); 

6. son ( d ); 

7. son’s son (e). 

If there be none of these, in other words, if the woman 
dies without leaving any issue, her stridhana, if she was married 
in an approved form (/), goes to her husband ( g ), and, after 
him, to the husband’s heirs m order of their succession to him (h) 


( 2 ) Jaiwanii v. Anatidi Dei i (1038) All. 11X1, 
173 I.C. 350, (’38) A. A. 02. 

(o) Sninati Vina Den v. Gokoolanunil (1878) 
3 Cal. 587, 5 I.A. 40. 

(6) See Tolaira v. Basaira (1800) 23 Born. 220. 

(r) Malm Malx. Melieri Aimicar (1040) All. 4JO, 
180 I.C. 000, (’40) A.A. 311; Subra mania n 
x. Arunaehelam (1005) 28 Mad. 1 

[daughter’s daughter takes befnr; 
daughter’s son]; Amarjit v. Algu (1020) 
01 All. 478, 113 I.C. 705, (’20) A.A. 71. 

(</) Kamppai v. Sanka rana ray a nan (1004) 27 
Mad. 300 [two or more sons take as tenants 
In common]. 

(0 Sham Bihari Lai v. Ham Kali (1023) 45 All. 
715, 75 I.C. 405, (’24) A.A. 15 [daughter’s 
daughter Is a nearer heir than son’s son]; 


Ham Kali v. Unpal Dei (1920) 48 All. 648, 
00 1. C. 757, (’20) A.A. 657 [dtttol ; 
* Hnkum Chamt v. Sital Prasad (1028) 50 
All. 232, 107 I.C. 244, (’28) A.A. 52 [ditto], 

(f) Gurdial v. Bhagwan Deii (1027) 8 Lah. 366, 

101 I. C. 850, (’27) A. L. 441. 

(g) Bhimacharya v. Ramacharya (1009) 33 Bom. 

452, 3 1. C. 750 [husband takes before his 
son by another wife). 

(A) Bai Kestrrbai v. Huturaj (1006) SO Bom. 431, 
451, 33 I.A. 176 ; Jaeitri v. Gendan Singh 
(1027) 40 All. 770, 102 I. C. 167, (’27) 
A.A. 767 ; Jodha v. Durban Lai (1027) 2 
Luck. 612, 104 I. C. 103, (’27) A. O. 
330 ; Srimati Krishna v. Bhaiya Bajendra 
(1027) 2 Luck. 43, 80-00, 104 I. 0. 165, 
(’27) A. O. 240. 
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[see note (1) below] ; on failure of the husband’s heirs, it goes S. 147 
to her blood relations in preference to the Crown {i). * But 
if she was married in an unapproved form (j) it goes to her 
mother, then to her father, and then to the father’s heirs ( k ) 

[see note (2)], and then to the husband’s heirs in preference 
to the Crown (l). 

Inherited property .—Property inherited by a female can 
be stridhana only in the Bombay school, and that too in the 
cases specified in section 130* sub-section (5). How does this 
kind of stridhana devolve in Bombay ? The answer is that if 
the case is governed by the Mitakshara, it devolves in the order 
given in sub-section ( 2 ) above, and if it is governed by the 
Mayukha, it devolves in the order given in section 151, clause 
II. See sections 170-171. 


1. Husband and his heirs .—Whom the marriage is in an approved form, the stri- 
dhami'goes, in default of issue, to the husband and his heirs, that is to say, it descends 
in tile same way as if it had belonged to the husband himself. The husband s heirs aro not 
enumerated in the Mitakshara. Tjjey may, however, be ascertained from see. 43 above. 
Following the lines of the order there given, the successive heirs to a woman s stridhana, 
after the husband would bo- - t 

1. his (husband’s) son by another wife (m), i>„ the deceased woman’s step-son ; 

Xote. —The. illegitimate son is not entitled to succeed to the stridhana of his 
father’s wife (n). 

2. his grandson by another wife (o); 

3. his great-grandson by another wife ; 

•1. his other wives (p ); 

5. his daughter by another wife, i.e., the deceased woman’s step-daughter (•/); 

(5. the son of his daughter by another wife, that is, step-daughter's son ; 

8. his father^ ’ } ^ in cases governed by the Mayukha mothl-r ; 

0. his brother (r); but in cases governed by the Mayukha, the full brother 
succeeds along with sons of full brothers who are dead, see sec. 77 and 
notes to No. 9 at p. 87 above. 


10. his brother’s son; 

then his other sapindas, then his samanodakas, and then his.bandhus (.s). 


<») 

<;•) 

(*) 


W 

<«♦) 

<«) 


Ktinnkamtntl v. Ananthnvuthi (1014) 37 
Mad. 293, 25 I. ('. 901, (’15) A.M. IS; 

(/(input v. Serre'ary of State (1921) 45 Horn. 
1100, 02 I. C. 109, (’21) A. B. 138. 

Janglubai v. Jet ha (1908) 32 Horn. 409, 412, 
413. 

flail* v. Antinani (1906) 29 Mad. 358 (nUter 
as father’s daughter takes before slater’s 
son); Chunilal v. Surujram (1909) 33 
Horn. 433, 3 I. V. 705 ; Goeiiut v. NaeUri 
(1919) 43 Bom. 173, 47 I. 883, (’18) 
A.B. 93 [sister before paternal unriel. 

Chandulal Asharam v. Bai Kashi (1939) 
Bom. 97. 

(1909) 33 Bom. 452, 3 I. C. 750, supra 
(step-son takes after the husband). 

Ayiswaryanandaji v. Sicaji (1926) 49 Mad. 


<«) 

(P) 


( 2 ) 


(O 


(*) 


110. 92 l.C. 928, (’20) A.M. 84. 

I.'ojalun v. Shriaiaul Shahajiiao (1893) 17 
Bom. 114. 

Krishnai v. Shri/nili (1900) 30 Bom. 333, 
affirming co-widow's right to succeed ; 
KesserOai v. llunsraj (1900) 30 Bom. 431, 
33 T. A. 170 (eo-wldow takes before hua- 
hand’s brother ami Ills nephew). 

Xanjiav. Sirabaqi/athaehi (1913) 30 Mad. 
110, 12 l.C. 128 [eo-wife’s (laughter before 
father's brother’s son). 

1‘armippa v. Shidduppu ( 1906) 30 I’om. (07 
(full brother takes before half-brother). 
See note, (p) above. 

Ouneshi JmI -v. Ajudhia l‘rasad (1906) 28 
All. 345 (husband's sister's son takes before 
the deceased woman's sister's son). 
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According to the Bombay school, the widow of gotraja sapjndas would also bo heirs 
[s. 68]. v 

2. Father and his heirs. —When the marriage is in an unapproved form, the stridhana 
goes, in default of issue, not to the husband and his heirs, but to the mother, father, and 
the father's heirs, as in the case of stridhana belonging to a maiden [s. 145]. The reason is 
that a woman married in an unapprovod form is deemed to continue to belong to her 
father's family, because in such a marriage there is no giving away of tho bride by the 
father to tho bridegroom (l). The successive heirs after the father would bo tho deceased 
woman’s brother, brother’s son, step-mother (u), sister, sister’s son, grand-mother, 
paternal uncle, and her father’s other sapindas, samanodakas and bandhus. 

3. Presumption as to form of marriage. —When tho question arises as to whether a 
marriage was in an approved or in an unapprrfved form, the presumption is that it was 
in an approved form, unless tho contrary is proved (v). 

4. Preference of female issue to male issue. —As regards succession to ej/ridhana 
it should bo noted that according to tho Mitakshara it goes to tho female issue of the 
deceased woman in preference to the male issue; see sub-sec. (2). 

5. Issue born of a woman by adulterous intercourse. —It has been seen that where 
a woman dies leaving a husband and a son, the son is entitled to succeed to her stridhana 
in preference to the husband. The reason is that tho issue of a woman is entitled to 
succeed to her stridhana before the husband. But issue means issuo bom indawful 
wcdloek. Therefore, if a woman dies leaving a husband and a son born of hor by adul¬ 
terous intercourse the husband is entitled to succeed ( to her stridhana in preference to 
tho son (w). Sco sec. 1(53. 

C. Married and unmarried daughter's daughter.—/There is no distinction between 
married and unmarried daughter’s daughters as there is in tho case of daughters ( x ). 


B.—SUCCESSION TO STRIDHANA—BENARES SCHOOL. 

148. Succession to stridhana—Benares school.—Succession 
to, stridhana according to the Benares school is governed 
entirely by the law as expounded in the Mitakshara and set 
forth in sec. 147 above. 


C.—SUCCESSION TO STRIDHANA—BOMBAY SCHOOL. 

149. Succession to stridhana—Bombay school.—The 
Mayukha is of paramount authority in the island of Bom¬ 
bay, Gujarat and the Northern Konkan. In other parts of 
Bombay Presidency the authority of the Mitakshara is 
supreme [s. 12]. The result is that in cases governed by 
the Mitakshara succession to, stridhanar is governed by the 
rules laid down in the Mitakshara [s. 147], while in cases 
governed by the Mayukha, it is governed by rules laid, down 
in the Mayukha and set forth in the next two sections. 


(<) Janglubai v. Jrtha (1008) 32 Bom. 408, 413. 
(«) Dubhin Parbati Kutr v. BaijnaXh Prasad 
(193. r >) 14 Pat. 518. 

(i?) Jagannalh v. Jlunjit Singh (1808) 25 Cal. 
354; Authikrsavulu v. Uamanvjam (1000) 
32 Mad. 512, 3 I. C. 641; Chunilal v. 
rajram (1000) 33 Bom. 433, 3 I. C. 765 ; 


Jagannalh v. Narayan (1910) 34 Bom. 553, 
7 1. C. 459 [even among Sudraa belonging 
to a respectable family]. 

(to) (1010) 34 Bom. 563, 71.C. 469, sujna. 

(*) Pam Kali v. Gopal Dei (1926) 48 All. 648, 
96 I. C. 757, (’26) A.A. 557. 
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SUCCESSION TO STRIDHANA—ACCORDING TO THE MAYUKHA. 

150. Classification of stridhana—Mayukha Law. —For the s*. 

purposes of succession the Mayukha divides stridhana into two 150,151 
classes, namely:— , 

(i) technical or proper ; and 

(ii) non-technical or improper. 

(i) Technical stridhana is confined to gifts and bequests 
from relations made at any time, and gifts from strangers made 
before the nuptial fire or at the bridal procession [s. 113, sub- 
s. ($)]. It is sub-divided, for the purposes of succession, into 
four classes, namely :— 

(1) sulka, which is defined as property given as the 
equivalent of household utensils, of beasts of 
burden, of milch cattle, or ornaments ; 

. (2) yautaka, that is gifts made to a woman at the time 

* of her marriage, whilst seated with her husband 

on one seatj the word being derived from yuta, 

that is, ‘ joined together 5 ; 

» 

(3) bhartridatta, that is property given or bequeathed 

to a woman by her husband; and anwadheyaka , 
that is property given or bequeathed to a 
woman subsequent to her marriage by her relations 
or by her husband’s relations ( y ); and 

(4) other kinds of technical stridhana [ss. 116 and 126]. 

(ii) Non-technical stridhana includes property inherited by 
a woman ( z) in cases where she takes such property as stridhana 
[s. 130], the earnings of a woman, the maintenance (if any) 
fixed for her (a), property given or bequeathed to her by 
strangers (b) excepting that given before the nuptial fire and 
at the bridal procession and other kinds of property not included 
in technical stridhana. 

151. Succession to stridhana—Mayukha Law. —The Mayu¬ 
kha prescribes different lines of descent for the four classes of 

(y) See Oopal Chandra v. Ram Chandra (1901) (z) Vijiaranrjam v. Lakihuman (1871) 8 Bom. 

28 Cal. 311; Ram Oopal v. Narain (1906) II. C. O. C. 244. 

33 Cal. 315 ; Basanta v. Kamikthya (1906) (a) Manilal v. Bai Rewa (1803) 17 Bom. 758, 

33 Cal. 23, 32 I. A. 181. All these are (6) Bai Narmada v. Bhagwantrai (1888) 12 Bom 

Dayabh&ga cases. 505. ... 
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S. 151 technical stridhana [a. 150], and a further different line ot 
descent for non-technical stridhana, in all five different lines. 

1. Succession to technical stridhana — 

(1) Sulka [s. 150 (1)] devolves in the order mentioned 

in s. 146, sub-s. (I). 

(2) Yautaka [s. 150 (2)] goes to unmarried daugh¬ 

ters (c). 

But what if there be no unmarried daughters ? Is it to go at once to 
the relations named in cl. JIT below ? It is suggested by an eminent writer 
that it should go in default of ufimarried daughters, to married daughters 
and their issue as under the Mitakshara [see s. 147], and, if there be none 
of these, then to the relations specified in cl. Ill of this section. See 
Banerjie’s “Hindu Law of Marriage and Stiidhana,” 5th ed., p. 402. 

(3) Bhartridalta [gift or bequest from*husband], and 

Amcadheyaka [gift from relations subsequent to 
marriage], pass in the following order (d) :— 

(1) sons and unmarried daughters, taking 
together in equal shares ( e ); failing unmar¬ 
ried daughters, 

(2) sons and marrie'd daughters, taking 
together in equal shares; failing sons and 
daughters, 

(3) daughters’ issue, that is, daughters’ 
daughters and daughters’ sons [s. 160]; 
next, 

(4) sons’ sons [s. 160]; 

(5) failing these, the persons mentioned in 
el. Ill below. 

(4) Other kinds of technical stridhana (ss. 116 and 126) 
* pass in the following order :— 

(1) unmarried daughters ^ 

(2) married daughters who are unprovided for; 

(3) married daughters who are provided .for; 

(4) daughters’ issue, that is, daughters’ daughters 
and daughters’ sons [s. 160]; 

(e) A»halui v. Ilnji Tyeb (1885) 9 Hum. 115, 120. I («) Dayaldns v. Savitri ftai (1910) 34 Bom. 385, 
id) 0 Bom. 115, 120, supra. I 0 1. C. 533. 
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(5) sons; 

(6) sons’ sons [s. 160]; 

(7) failing these, the persons mentioned in 
cl. Ill below. 

II. Succession to non-technical stridhana — 

Non-technical stridhana, that is, stridhana other than 
the four kinds of stridhana mentioned above [s. 150], 
passes in the following order (/):— 

(1) sons; 

(2) sons’ sons [s. 160]; 

(3) sons’ sons’ sons ; 

*(4) daughters; 

(5) daughters’ sons [s. 160]; 

(6) daughters’ daughters [s. 160]; 

(7) failing these, the persons mentioned in 
cl. Ill below. 


Property inherited by a 'fomale can bo stridhana only in tho Bombay school, 
and that too only in tho cases specified in s. 130, sub-s. 3. Such proporty, in cases 
governed by tho Mayukha, devolves as non-tcchnical stridhana (g). 

III. Succession to stridhana where no issue.—■ Where a 
woman dies without leaving any issue, her stridhana of every 
description (except sulka) goes, if her marriage took place in 
an approved form to her husband, and failing him, to her heirs 
in her husband’s family, who, however, are no other than her 
husband’s heirs [mentioned in note (1) to s. 147 above]. But 
if the marriage took place in an unapproved form, it goes 
to her mother, then to her father, and then to her father’s 
heirs (h) [sec. 147, note (2)]. 

Non-technical stridhana. —The Mitakshara prescribes only one line of succession 
for all kinds of stridhana except sulka. The Mayukha draws a distinction between 
technical and non-technical stridhana. As tq bhartridatta and anwadheyaka, it is to be 
observed that according to the Mayukha it goes to the male and female issue 
together; while non-technical stridhana goes, first to the male issue, and then to the 
female assue. The Mitakshara draws no such distinction. According to that authority 
non-technical stridhana, like technical, goes first to tho female issue (»). In a Bombay 


(/) ilanilal v. Bui Be tea (1893) 17 Bom. 750 ; 
Bai Human v. Jay jit and as (1017) 41 
Bom. 618, 41 I. C. 277, (*17) A. B. 229 
[sons take before grandson]. 

(g) (1803) 17 Bom. 758, 768, supra. 


(A) See Kessrrliai v. Uunsraj (1000) 30 Bom. 
431, 431, 33 I.A. 170, 197. 

(t) Jankibai v. Sandra (1800) 14 Bom. 612; 
Gulappa v. Tayawa (1907) 31 Bom. 453. 


S. 151 
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S. 151 case (j), under the Mitakshara, where a woman, married in an approved form, suoceeded 
to her mother’s Stridhan property and then died without leaving any descendants or any 
heir in hm* husband’s family but leaving a brother and a sister it was held that (1) the 
property snould go to her father’s heirs and (2) that tho brother and sister took equally. 
The first part of the decision is correct, but it is submitted that the second part is not 
and the learned Judge ought to have held that the brother took in preference to the 
sister. The reasoning that the property should go to tho father’s heirs because on marriage 
the woman’s Gotra is her husband’s Gotra and her relations in her father’s family are not 
her Sagotra Sapindas but her Bhinna Gotra Sapindas or Bandhus, and further that in 
Bombay thoro is no preference given to males over females in Bandhus succession [citing 
Jiajeppa v. Oangayya (k) and Manilal v. Bai Rewa ( l ) a Mayukh case] is, it is submitted, 
not sound. Tho learned Judge has discussed the question of Bandhu succession to tho 
deceased woman. No such question has arisen in Hindu law. There was no dispute 
that on tho facts tho property had to go to tho father’s heirs and the loarncd Judge had, 
in one place, come to that conclusion on the authorities. Thon the only question was 
which of the two heirs of the father, namoly, his son and daughter was to be preferred. 
Cloarly the son is preferred to the daughter. However, even as far as Bandhu succession 
is concerned, there is no authority which lays down that malo and female Bandhus related 
in tho same degree take equally. No such proposition appears to h£Vo boon laid down 
in the two casos relied upon. In Rajeppa v. Oangayya both tho claimants wore males, 
and all that was docidcd was that it made no difference that in one case there wore two 
females intervening and that in tho other there was only one. Tho case of Manilal v. 
Bai Rewa does not support the reasoning of the learned Judge in as much as there it 
was held that the daughters of tho woman wore to bo preferred to her husband as lifer 
heirs. In tho Privy Council case of Kenchava v. Girt Mallappa (1924) 48 Bom. 509, 
in a contest between tho father’s sister’s son and father’s brother’s daughters, the son was 
preferred. [Soc also Jalindra Nath v. Nagendra Nath*( 1931) 58 I.A. 372, 59 Cal. 
576J. The principle of justice, equity and good conscience, also relied upon is hardly 
applicable. 

Where the woman dies childless .—It will be observed on comparing sec. 147 (2) with 
cl. iii of this section that when a woman dies childless, and the marriage was in an 
approved form, hor Stridhana according to the Mitakshara goes to her husband's heirs 
while under the Mayukha it goes to her heirs in her husband's family. Notwithstanding 
this seeming dissimilarity between tho language of tho Mitakshara and the Mayukha, 
tho heirs both under tho Mitakshara and tho Mayukha are tho samo (m). The reason is 
that a woman’s heirs in her husband’s family are no other than her husband's heirs. Those 
are enumerated in note (1) to sec. 147 above. 

How is it that a woman’s heirs in her husband’s family are the same as hor husband’s 
heirs ? Tho reason is, that it is a leading doctrine of the Mitakshara school that a wife 
becomes on marriago tho sapinda of the husband, and her individuality is merged in him. 
Tho wife, by hor marriago, is born again in the husband’s family, and bocomes half the body 
of the husband. It is by virtue of this doctrino that the husband’s sapindas become 
tho sapindas of his wife. Tho wife’s sapindas, however? in hor father’s family do not 
become tho husband’s sapindas. Tho reason for this lies in the wife’s subordinate position 
and dependence («). 


(j) V it hat l'ukaram v. Balu Bapu (1930) 60 
Bom. 671, 38 Bom. L. R. 620, 164 I. C. 
268, (’36) A. B. 283. 

(*) (1923) 47 Bom. 48, 77 I.C. 219, (’22) A.B. 420. 

(l) (1893) 17 Bom. 768. 

(m) Vijiarangam v. Lakshuman (1871) 8 Bom. 

H.C.O.O.J. 244. See particularly remarks 


of Want, J., at p. 257 el teg. where he 
compares both the MltakBhara and the 
Mayukha law bearing on the subject of 
Stridhana. 

(n) Janglubai v. Jetha (1908) 32 Bom. 409, 413; 
Qojabai v. Shrimanl Shahajirao (1893) 17 
Bom. 114,118, 
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D.—SUCCESSION TO STRIDHANA—MADRAS SCHOOL. 

* 

152. Succession to stridhana— Madras school.—( 1) The 
leading commentaries of the Madras school are the Smriti 
Chandrika and the Parasara Madhavya. Besides the said 
commentaries there are two other commentaries which are 
of more or less authority in the Madras school, namely, the 
Saraswati Yilasa and the Yyavahara Nirnaya. The recent 
tendency of the High Court of Madras has been, where the 
said commentaries do not ggree with one another, to follow 
the Mitakshara not only as regards the definition of stridhana 
but as regards succession to stridhana [s. 118]. We propose, 
first,*to state the rules of succession given in the Smriti 
Chandrika, and then to consider which of them have been 
rejected by the High Court of Madras. We select the Smriti 
Chandrika, for though by no means exhaustive on the question 
of succession to stridhana, it is more comprehensive than the 
other commentaries. 

(2) The Smriti Chandrika recognizes technical stridhana 

only, in other words it confines stridhana to gifts from relations 
made at any time, and gifts from strangers if made before the 
nuptial fire or at the bridal procession [s. 118]. It docs not 
recognize non-technical stridhana. Like the Mayukha, it 
divides stridhana, that is technical stridhana, into four classes, 
namely:— « 

(1) sulka ; 

(2) yautaka ; 

(3) bhartridatia and anwadheyahi ; and 

(4) other kinds of technical stridhana, 

Sulka is defined as wealth received as “-the price of 
household utensils, of beasts of burden, of milch cattle, or 
ornaments.” Yautaka , bhartridqtta, and anwadheyaka, have 
already been defined in sec. 150. 

(3) Having noted the four classes of stridhana according 
to the Smriti Chandrika, we proceed to state the rules of succes¬ 
sion according to that authority. 

(i) Sulka devolves in the order mentioned in s. 146, 
sub-sec. (1). 


S. 152 
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(ii) Yautaka passes to— 

(1) unmarried daughters ; and then to 

(2) sons. 

(iii) Bhartridatta and anwadheyaka pass to sons and 

daughters, all inheriting together in equal shares. 

Daughters include maiden daughters and married 

daughters whose husbands are alive, but not 

widowed daughters. 

(iv) Other kinds of technical stridhana pass in the 

following order:— 

(1) maiden daughters and married daughters, 

who are not provided for, %11 taking in 
equal shares; 

(2) married daughters who are provided for; 

(3) daughters’ daughters [s. 160]; 

(4) daughters’ sons [s. 160]; 

(5) sons; 

(6) sons’ sons [s. 160]. 

If the woman dies without leaving issue, her stridhana 
of all descriptions (except sulka ) passes, if she was married in 
an'approved form, to her husband, and if she was married in 
an unapproved form, to her mother, and then to her father. 
There is no provision in the Smriti Chandrika for the case in 
which there is a failure of husband or mother and father. But 
the Parasara Madhavya cites a text of Brihaspati which is 
supposed to give a right of succession to certain relations 
named therein, immediately after the husband or father as 
the case may.be [see sec. 153].' 

As to yautaka, bhartridatta, and anwadheyaka, it will be 
observed that the Smriti Chandrika makes no provision for 
the case in which there is a failure of sons and daughters. 

(4) Having noted the order of succession according to 
the Smriti Chandrika we proceed to consider the judicial 
decisions on the subject. Before doing so, however, it may 
be as well to remember that according to the Mitakshara 
stridhana of every description (excepting sulka) goes, first, to 
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daughters, then to daughters’ children, and it is only on 
failure of these that it goes to sons. # 

1. Yautaka, that is, gifts made at the time of marri¬ 

age!—There is no recent decision as to succession 
to yautaka. 

2. Bhartridatta, that is, gifts or bequests from the 

husband, and anwadheyaka, that is, gifts from 
relations made after marriage.—These two kinds 
of stridhana pass, according to the Smriti Chand- 
rika, to sons and daughters jointly, but according 
to the Mitaksliara they pass to daughters in 
the first instance. The Madras High Court has 
9 preferred to order of succession given in the 
Mitaksliara (o). 

3. As to the text of Brihaspati referred to above, the 

Madras High Court has refused to give effect to 
it on the ground that it is differently interpreted 
in the said four commentaries, and it has held 
that where a woman dies without leaving issue, 
her stridhana devolves according to the 
Mitakshara ( p ) [a. 147]. 

4. The Smriti Chandrika docs not recognize non¬ 

technical stridhana ; therefore, there are no rules 
in that work for the descent of such stridhana. 
But the Madras High Court, following the Mitak¬ 
shara, has recognized as stridhana certain kinds 
of property which come within the category of 
non-technical stridhana, namely property given 
to a woman for her maintenance (q) and gifts 
from strangers though made during coverture (r), 
and has held that they pass according to the 
Mitakshara. 

E.—SUCCESSION TO STRIDHANA—MITHILA SCHOOL. 

153. Succession to stridhana—Mithila school. —The Vivada 
Chiutamani, which is one of the leading authorities of the 
Mithila school, recognizes technical stridhana only, in other 

<o) Muthappudayan v. Atnmmi (1898) 21 Mad. v. Sirabai/yatharhi (1918) 30 Mad. 116, 

68 [gift from fattier after marriage]; 12 I. C. 128 

Bhtijanga v. Ramtyamma (1884) 7 Mad. (q) Suhratniniun v. ArunacheUnn (1105) 28 
387 [gift from husband of immoveatde Mad. I. 

property]. (r) Salem im v. Lutchtnina (1898) 21 Mad. 

(p) Raju v. Ammani (1006) 20 Mad. 858 ; Xanja 100. 


Ss. 

152,153 
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S. 153 words, it confines stridhana to gifts from relations, and to 
gifts froxn strangers if made before the nuptial fire or at the 
bridal procession. It does not recognize non-technical stridhana 
[s. 119], For the purpose of succession, it divides stridhana 
into three classes, namely- 

(1) sulka, which is defined as property received by a 

woman at the time of her marriage, where the 
marriage has been celebrated in an unapproved 
form; 

(2) yautaka, defined in sec. 150; and 

(3) technical stridhana of other descriptions. 

Sulka devolves in the order mentioned in s. 146 (I). 

Yautaka passes to unmarried daughters. Failing these, 
it is conceived that it passes to married daughters, then to 
daughters’ daughters, and then to daughters’ sons, as in the 
Mitakshara ( s ). 

Technical stridhana of other descriptions passes to sons 
and unmarried daughters, all taking together in equal shares. 
Failing these, it is conceived that it passes to sons and married 
daughters jointly, then to daughters’ daughters, and then to 
daughters’ sons. 

If the woman dies without leaving any issue, her stridhana 
(except sulka) devolves as under the Mitakshara [s. 147]. It 
has been so held by the High Court of Calcutta in a case from 
Mithila (t), though in a subsequent case (u) the same Couit 
gave effect to a text of Brihaspati cited in the Yivada Ratna- 
kara which is another leading authority of the Mithila school. 
The effect of that text is stated to be that if a woman married 
in an approved form dies without ^leaving any issue or husband, 
her stridhana does not go to the husband’s heirs in the order 
of propinquity to him as under the Mitakshara, but to three * 
special heirs named in the said -text in preference to any other 
of the husband’s heirs, namely the husband’s sister’s son, 
husband’s brother’s son, and husband’s younger brother. 
If she is married in an unapproved form, and dies without 
leaving any issue or mother or father, her stridhana does not 
pass to her father’s heirs in the order of propinquity to him as 

Kamla Prasad v. Murli Manohar (1034) 13 I ft) Saehha v. Jugmon (1886) 12 Cal. 348. 

Pat. 550.152 I. C. 446, (’34) A.P. 398, I («) Mohun Pershad v. Kishen (1804) 21 Cal. 844. 
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under the Mitakshara, but to the three special heirs named in Ss. 
the said text in preference to any other of the father’s heirs, 153,154 
namely her sister’s son, her brother’s son, and her son-in-law. 

But it is not at $11 clear in what order the said three relations 
in each set are to take ( v ). The Patna High Court recently 
followed the earlier Calcutta case and dissented from the later 
case (w). 

F.—SUCCESSION TO STRIDHANA—DAYABHAGA SCHOOL. 

154. Classification of stridhana. —Stridhana according to 
the Dayabhaga school [s. 120] may be divided, for the 
purposes of succession, into four classes, namely:— 

(1) Sulka, that is, a present to induce the bride to go 
to her husband’s house. 

(2) Yautaka, that is, gifts made at the time of marriage. 

This term has been interpreted by the High Court of Calcutta 
aaincluding not only gifts made before the nuptial fire [sec. 113, 

Sub-sec. (J)], but gifts made during the continuance of the 
marriage ceremonies (sc), that is the ceremonies beginning 
with sraddha and ending with that of prostrating before the 
husband (y). It is conceived that it includes gifts from strangers 
made before the nuptial fire and at the bridal procession. 

(3) Gifts and bequests from the father made after 
marriage. [Gifts made by relations subsequent to marriage 
are called anwadheyaka. The present class relates to dnwa- 
dheyaka from the father.] 

(4) Ayautaka, that is, gifts and bequests from relations 
made before or after marriage. This class includes gifts 
and bequests from the father made before marriage, but not 
those made after marriage. The latter come under the third 
class. Gifts from the father at the time of marriage fall within 
the second class. 

Sulka devolves in the order mentioned in s. 146, sub-s. (2). 

We proceed to state in the next three sections the order 
of succession to yautaka, anwadheyaka from the father, and 
ayautaka. 

(v) See Ketserbai v. JIunsraj (1000) 30 Bom. 13 Pat. 550, 152I.O. 440, (’34) A.P. 898. 

431, 445-451, 33 I.A. 170, 190-107 where (*) Bit too Pershad v. Hadha Sunder (1871) 10 

the text of Brlhaspatl Is fully discussed. (y) sJluiluM.idana’e Dayattattwa, G. C. 

(w) Ramala Prasad v. Marti Manohar (1934) Bastri’s Translation, chap, lx., 15. 
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155. Succession to yautaka .—Yautaka [s. 154 (2)] passes 
in the following order :— 

(1) unbetrothed daughters; 

(2) betrothed daughters ; » 

(3) married daughters who have ( 2 ), or are likely to 
have, sons ; 

(4) barren married daughters and childless widowed 
daughters taking together in equal shares; 

(5) sons; 

(6) daughter’s sons [s. 160]; 

(7) sons’ sons [s. ICO]; 

(8) sons’ sons’ sons ; 

(9) step-sons; 

(10) step-sons’ sons ; 

(11) step-sons’ sons’ sons. 

Tf there be none of these, the succession depends upon the 
form of marriage. If the deceased was married in an approved 
form, the yautaka passes to the following heirs in succession, 
namely:— 

(1) husband ; 

(2) brother; 

(3) mother; 

(4) father. 

If she was married in an unapproved form, it passes in 
the following order, namely :— 

(1) mother; 

(2) father; 

(3) brother; 

(4) husband; 

if there be none of these, the successive heirs are- 

(5) husband’s younger brother ; 

(6) husband’s brother’s son ; 


ft) The expression "married daughters who 
have a sou," Includes a " widowed 


daughter having a son," Cham Chundsr 
v. Sabo Sunderi (1801) 18 Cal. 327. 
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(7) 

sister’s son (a ); 

Ss. 

(8) 

husband’s sister’s son; 

155-157 

(9) 

brother’s son; 


(10) 

daughter’s husband. 



The heirs beginning with the husband's younger brother and ending with tho 
daughter’s husband are heirs mentioned in a text of Brihaspati, as to which see the obser¬ 
vations of the Privy Council in Kffuwrhai v. Uunxmj (ft), w hich was a ease from the Bombay 
Presidency governed by the Mayukha law. See see. 153, last paragraph. 

(11) husband’s sapindas, sakulyas and samanodakas ; 

(12) lather’s kinsmen. 

•156. Gifts and bequests from father after marriage — 

Property given or bequeathed by the father after marriage 
passes in the same order as yautaka [s. 155], with this 
difference that— 

(i) sons take before married daughters, and not after 

them as in the case of yautaka (c); and that 

(ii) where the .woman dies without leaving issue the 

four immediate heirs take, not in either of the two 
orders given in see. 155 but in the following order, 


namely:— 

(i) 

brother ( d ); 

(2) 

mother (e) ; 

(3) 

father; 

(4) 

husband. 


157. Succession to ayautaka. — Ayautaka [s. 154 (4)] 

passes in the following order:— 

(1) sons and maiden ( f ) daughters (g), taking together 

in equal shares; 

(2) married daughters who have, or are* likely to have, 

sons ; 


(a) Sister’s sou includes step-sister's sou: 
Dasha rut hi v. Hi pin Brhan (1905) 32 Cal. 

, 201 ; Shashi lihushan v. littjrndrit Xuih 
(1913) 40 Cal. 82. 15 l.C. 225 |step-sister’s 
son excludes daughter's sou of giiat- 
grandson of great-great-grandfather of 
deceased’s husband ]. 

(t) (1906) 30 Bom. 431, 441-452, 33 l.A. 170, 
190-197. 

(e) Pros anno Kumar v. Sarat (1909136 Cal. 86. 
(d) Oopal Chandra v. Hum Chandra (1901) 28 
Cal. 311 [brother takes before husband]. 


(t) Hum Copal v. Mamin (1906) 33 Cal. 315 
[ mother takes before husband ]. 

(/) It has been held that a maiden [coomurer] 
daughter means one not only unmarried 
Imt also unhetrothed ; Srrenuth v. Surbo 
(1868) 10 W. K. 188. If so, a betrothed 
daughter would take after the sons and 
unhetrothed daughters, but before married 
daughters. 

(< 7 ) Basanla v. Kamikshya (1906) 33 Cal. 32, 32 
I.A. 181. 
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(3) sons’ sons [s. 160]; 

(4) daughters’ sons [s. 160]; 

Daughter’s son does not includo step-daughter’s son (A). 

(5) barren married daughters and childless widowed 
daughters. 

Tho above order is according to the Dayabhaga. The Dayakrama Sangraha places 
the (1) son’s son’s son, (2) step-son, (3) step-son’s son, and (4) step-son’s son’s son before 
barren married and childless widowed daughters. 

If there be none of the above relations ayautaka passes 
to the following heirs in succession, irrespective of the form 
of marriage, namely :— 

(1) brother; 

(2) mother; 

(3) father; 

(4) husband ; 

(5) husband’s younger brother (if ; 

(6) husband’s brother’s son ; 
m sister’s son; 

(8) husband’s sister’s son ; 

(9) brother’s son; 


Ss. 

157,158 


A brother’s son is preferred to a step-daughter’s son ( j), as the latter is not included 
in tho term ‘ daughter’s son.’ Stop-daughter’s son comes under (11) below. 

(10) daughter’s husband ; 

(11) husband’s sapindas, sakulyas and samanodakas ; 

(12) father's kinsmen. 

VI—kULES COMMON TO ALL THE SCHOOLS. 

158. Escheat. —On failure of her husband’s heirs, the 
stridliana of a widow goes to her blood relations in preference 
to the Crown (k). 


(h) KrUhnahihuri v. Sarojinee (1933) 00 Cal. 

1001, 347 I.C. 473, (’33) A.C. 858. 

(i) Succeeds before the deceased women’s step¬ 

brother ; Delnpramiima r. Jltirendra (1010) 
37 Cal. 803, 0 I.C. 534. 

(j) Krinhiiabihari v. Sarojinre (1033) 00 Cal. 


1001,147 I.C. 473, (’33) A.C. 858. 

(*•) Knnakammal v. Ananthamathi (1014) 37 
Mad. 203, 25 I. C. 901, (’15) A.M. 18 ; 
Uanpat v. Secretary of State (1021) 45 
Bom. 1100, 62 I. C. 100, (’21) A. B. 188; 
Kantian v. Secretary of State (1026) 7 
Lnh. 543 ; 90 1. C. 865, (’20) A. L. 673. 
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159. Stridhana heirs take as tenants-in-common—Two 
or more stridhana heirs inheriting stridhana together take 
as tenants-in-common without benefit of survivorshijp, even 
if they are members of a joint family ( l ). 

Illustration. 

A female Hindu dies leaving two sons who aro mombors of a joint family. The 
sons inherit the stridhana. They take as tenants-in-common, and not as joint tenants. 
The result is that on the death of either of them, his share of the stridhana will pass to 
his heirs, and not to the survivor. 

160. Stridhana heirs take per stirpes.- Stridhana heirs 
in the second generation* that is, son’s sons, daughter’s 
sons, and daughter’s daughters, take per stirpes, and not per 
capita (m). 

Illustration. 

A female Hindu dies leaving two sons by a daughter A, and three sons by another 
daughter B. Her stridhana will be divided into two parts, of which ono will go to the 
two sons of A, and the other to the throe sons of B. To divide it per capita would be 
to divide it into five equal parts, and to give ono share to each of tho five grandsons. 

• 

161. Where stridjiana heir a male.—A male inheriting 
stridhana takes it absolutely, and on his death it passes to 
his heirs. 


Stridhana heirs are either males, such as sons, daughter's sons, son’s sons, etc. ( 
or they aro females, such as daughters, daughter’s daughters, etc. 

162, Where stridhana heir a female.—According to 
the Bombay school, a female inheriting stridhana takes it 
absolutely, and on her death it passes to her heirs [s. 171]. 

According to all other schools a female inheriting stridhana 
takes a limited interest in it, and on her death it passes not 
to her heirs, but to the next stridhana heir of the female from 
whom she inherited it (s. 169). 


163. Illegitimate children: succession to stridhana.— 
(/) The illegitimate children of a Hindu woman are not 
excluded from inheritance to .their mother’s stridhana (n). 


(<) Bax Parson v. Bai Somli (1912) 3« B'>in. 

, 424, 15 I. C. 774 ; Karuppai v. Sankara- 
narayanan (1905) 27 Mad. 300; Jm/an- 
nath v. Narayan (1910) 34 Bom. 553, 
558, 7 I.C. 459. 

(m) MStakslmra, chap. U, sec. li, para. IS ; Mayu- 
kha, chap. 4, sec. 10, para. 21; Smrltt 
Chandrika, chap. 9, sec. 3, para. 25; 
Banerjce's “ Hindu Law of Marriage and 


btridhana," 5th ed., pp. 411, 421, see alto 
Karuppai v. Sankaranarayanan (1904) 27 
Mad. 300, 308, aud A Jagesh v. (Jururao 
(1803) 17 Horn. 303, 305-300. 

(n) Ohose's Hindu Law, 3rd ed., p. 763 ; Arunci- 
giri v. Hanganayaki (1898) 21 Mad. 40; 
Dundappa v. Bhiimwa (1921) 45 Bom. 557, 
59 I.C. 661, (’21) A.B. 137 ISudra]. 


Ss. 

159463 
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But when a woman dies leaving both legitimate and 
illegitimate children, the legitimate children are preferred 
to the illegitimate ( 0 ). 

( 2) The illegitimate sons of a Hindu woman are entitled 
to succeed to each other ( p ). But an illegitimate daughter’s 
daughter cannot succeed to her grand-mother’s stridhana ( q ). 

Seo note (5) to sec. 147. 


164. Succession to property of dancing girls (naikins) and 
prostitutes. —(1) Though prostitution, according to the Hindu 
law, entails degradation and loss of caste, it does not sever 
the tie which connects the prostitute to her kindred by 
blood, nor does it sever the tie of kindred between her and 
the members of her husband’s family when she becomes 
a prostitute after marriage. Consequently, the property 
of a prostitute devolves as if it were her stridhana, so that her 
brother, her sister, her brother’s son and other relations by 
blood, and her husband, her step-son and her husband’s other 

sapindas are entitled to inherit to her (r). 

* 

(2) Where a married woman becomes a prostitute after 
her husband’s death and dies leaving a son born in lawful 
wedlock and a daughter born in prostitution, the legitimate 
son excludes the illegitimate daughter ($). 

(3) The sons of a dancing woman, though by 
different fathers, are entitled to succeed to each other. 
Similarly, the legitimate son of one of such sons is entitled to 
succeed to them, and also to their legitimate sons (t). 


(4) Where a woman of the “ dancing girl ” caste does 
not follow her traditional calling but marries and leads the 
life of an ordinary married woman and reverts to her original 
calling after widowhood, it has been held that her position 
is not different* from that of an unchaste married woman and 


<«1 


(p) 


Meenalcghiv. Muniandi (1915) 38 Mail. 1144, 
25 1.0. 1)57, (’15) A.M. 03 [legitimate son* 
preferred to Illegitimate daughter ]; 
Jagannalh v. Narayan (11)10) 34 Horn. 
553, 551), 7 I.C. 459. 

Myna Royee v. Ootaram (1861) 8 M.I.A. 
400; Mayna liai v. Uttar am (1801) 2 
Mad. H.C. 100. 

Mrrnnkshi Ammil v. Mttruyayya Mnoppanar 
(1940) Mad. 139, 191 l.C. 00, (’40) A.M. 
463, (1940) 1 M.L.J. 288. 


(r) 


(«) 

<0 


Sublnraya v. Ranuuami (1900) 23 Mad. 171 
[step-son]; Narain l)ag v. Tirlok (1907) 
29 All. 4 [husband]; Biralal v. Tripura 
(1913) 40 Col. 650, 19 I.C. 129 [F.B.] 
[brother's son]; Nat ay an v. Lax man 
(1027) 51 Bom. 784,106 I.C. 87, (’27) A.B. 
456. See also Advyapn v. Rudraia (1880) 4 
Bom. 104. 

Mrrnakghi v. Muniandi (1915) 38 Mad. 

1144, 25 I.C. 957, (’15) A.M. 63. 
VUwanntha v. Lorainwami (1925) 48 Mad. 
944, 91 I.C. 193, (’26) A.M. 289. 
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her property devolves on her heirs according to ordinary Hindu Ss. 
law, that is, when it descends to daughters they take only a 164,163 

limited estate and a mortgage by them does not bind the 
reversioners (u). . * 

Illustrations. 

(a) A and li are the two sons of a prostituto by different fathers. A dies leaving 
if. B is entitled to succeed to A. 

(b) A and if are the two sons of a prostitute by different fathers. A dies leaving 
a legitimate son C. Then if dies leaving C. 0 is entith'd to succeed to /f. 

(c) A and if are the two sons of a prostitute by different fathers. A dies leaving 
a legitimate son C. Then if dies leaving a legitimate son D. Then D dies leaving 0. 

C is entitled to succeed to D. The same principle applies to the remote legitimate 

descendants of A and B. 

• 

In the Madras case on which sub-see. (3) of the present soction is based Dovadoss 
J.. said: “ It is a misnomer to call the son of a (lancing woman, whose piternity 
is unknown, an illegitimate son. The illegitimate son is one born out of lawful 
wedlock, i.e., no marriago was solemnized between the father and the mother. In the 
caso of sons of prostitutes or dancing women the paternity is unknown and it is only 
an (euphemism to call them illegitimate sons. In Homan law they are called Nullius 
FifiuSi Dancing women have their peculiar customs. Their Htatus is recognized 
in Hindu society. Their customs have received the sanction of judicial decisions, and 
the adoption of gills by them is recognized by law, and the daughters of dancing 
women inherit in preference to their sons ” (e,. 

165. Contracts by married women.— A Hindu wife is 
competent to contract, but her liability under the contract 
is limited to her stridliana (w). 

(«) Balummilaru in v. KiimnMu A mill'll (11)37) (w) XulhiiUnti v. Jmhrr (INTO) 1 Horn. Ii’l; 

Mail. 2.17 (’311) A.M. ‘.ir»S. (lo' iililii v Lnk mubix (1HH0) l Ifcim* MIX . 

(D) (1!>2:>) 48 Mail. SU4, ‘.lift, !H 1.0 t«)3, C2(i) Xaiotamv. Xniitn (1X82)« Horn. 173, l<n>lhi 

A.M. 28!), mi pm. i/i re the Petihon of 1 1888) 12 Horn. 228. 
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CHAPTER XI. 

WOMAN’S PROPERTY. 

PART II. PROPERTY ACQUIRED BY A WOMAN BY INHERITANCE. 

1. Devolution of property inherited by female — secs. 168-173. 

2. Power of female heirs over such property — secs. 174-199. 

3. Remedies against unauthorised acts of female heirs — secs. 202-210. 

(1) “The husband’s (daya) gift (or heritage), a wnman’may deal with according 
to her pleasure when the husband is dead; but when he is alive, she shall carefully 
preserve it, or if she is unable to do the same, she shall commit it to tho caro of his 
kindred.” 

(2) “A sonless (widow) keeping unsulliod tho bed of her lord and abiding by 
her venerable protector, shall, being modorato, onjoy until death; afterwards the heirs 
shall take.”'— Katyayuna. 

[Note. —The above texts are the only authorities for restricting the rights of a widow 
in property inherited by her from her husband. As to text (2) G. Sarkar is of opinion 
that it really relates to stridhana consisting of immoveable property given by the husband, 
and not to property inherited by her from him (soo see. 141) J. 

166. Property inherited by males. —Wl$n a male 
succeeds as lieir, whether to a male or to a female, he becomes 
full owner of the property inherited by him, and the property 
at his death passes to his heirs. The only recognized exception 
to this rule is where property is inherited by a Hindu governed 
by the Mitakshara law from his father, paternal grandfather 
or great-grandfather. 

Illustrations. * 

(a) A male Hindu dies leaving a brother. Tho brother will succeed to his property, 
and ho will take it as full owner and on his death it will pass to his heirs. [This is an 
illustration of property inherited by a male from a male.] 

(b) A female Hindu, who is possessed of stridhana, dies leaving a son. The son, 
as stridhana heir, will succeed to the property, and ho will take it as full owner thereof, 
and on his death it will pass to his heirs. [This is an illustration of property inherited 
by a male from a female]. 

Kxcopt in the cases mentioned in the section, a Hindu male, inheriting property 
whether from a male or from a female, has all tho powers of a full owner over that 
property. Ho can sell it, or dispose of it by gift or by will, at his ploasure. Further, 
ho becomes a fresh stock of descent, that is to say, tho property at his death passos to his 
heirs. The rule of Hindu law is different in the case of property inherited by female heirs, 
as will bo scon presently. 

167. Property inherited by females.— The present chapter 
deals with property inherited by females from males as well as 
females. It may be considered under three heads, namely :— 

(1) Devolution of property inherited by females. 

(2) Powers of female heirs over such property. 

(3) Remedies against unauthorized acts of a widow and 

other female heirs. 
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1-SUCCESSION TO PROPERTY INHERITED BY FEMALES. 


168. Property inherited by females from males—in territories 
other than the Bombay Presidency— (f) According,to the 
Bengal school, the only females who can inherit the property 
of a male are (1) the widow, (2) daughter, (3) mother, (4) father’s 
mother, and (5) father’s father’s mother [sec. 61]. 

( 2 ) Before the Hindu Law of Inheritance (Amendment) 
Act, 1929, the only females who could inherit to a male were 
the five mentioned in sub-sec. (I). By that Act three more 
females have been constituted heirs, namely, the son’s daughter, 
daughter’s daughter, and Sister. 

(3) The Madras school recognizes not only the said five 
female heirs, but others also, being those mentioned in sec. 56. 
These include the. son’s daughter, daughter’s daughter and 
sister who ard now expressly mentioned as heirs in the Act 
of 1929. The only difference is that while before the Act 
they succeeded as bandhus, under the Act they inherit with 
gotraja sapindas. See sec. 43, nos. 13A, 13B, and 13C. See 
also sec. 61 A. 

(4) According to the Bengal, Benares, Mithila and Madras 
schools, every female, whether she be a widow (x), daughter (y), 
mother ( z ), father’s mother (a), or father’s father’s mother, 
who succeeds as heir to the property of a mile, takes only a 
limited estate in the property inherited by her, and at her 
death the property passes not to her heir, but to the next heir 
of the male from whom she inherited it. [As to Bombay 
school, see sec. 170]. 

The son’s daughter, daughter’s daughter, and sister, 
who are now expressly mentioned as heirs in the Hindu Law 
of Inheritance (Amendment) Act, 1929, also take a limited 
estate, according to these schools, in the property inherited 
by them from the last male owner. 


Illvstralions. • 

(a) A, a Hindu male governed by the Bengal school of Hindu Law, dies leaving 
a widow and a brother. On A ’s death, the widow succeeds as his heir. The widow 
then d ies le aving a dau ghter’s daughter. T*he widow’s stridhana will pass to the 


<•0 


(Mi 


Collector of Masnlipataia v. Cauily Venratt 
0801) 8 M. I. A. 529; Met. Thakoo 
Deyhee v. Rax Baluk flaw* (1807) 11 M.I.A 
139 ; Bhugwandeen v. Myna Baet (I860 
11 M: r.A. 487. 

Chotay Lull v. Chunnoo Ball (1878) 4 Cal 
744, 6 I.A. 15 ; Mutta v, Doroeinga (1881] 
3 Mad. 290, 8 I.A. 99 ; Vcnkayyamma v. 
Venkataramanayyamma (1902) 26 Mad. 
678, 29 I.A. 158. 


U) Bachiraja v. Venkatappudu (1885) 2 Mad. 
II. C. 402; Kuili v. Radakrithna (1875) 

8 Marl. II. C. 88 ; JitUextur v. Uggur (1883) 

9 Cal. 72.0 \ Uemlatta v. Goluck Chunder 
(1842) 7 Ben. Sr). It. 108 (new edition 
127). 

(a) Phukar Singh v. Ranjit Singh (1878) 1 All. 


S. 168 
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S*. daughter’s daughter as her stridhana heir, but the property inherited by her from her 

168,169 husband A will pass to the next heir of her husband, namely, his brother. 

(b) a Hindu malo governed by the Bcnaros school of Hindu Law, dies in 1928 
leaving a daughter and a paternal uncle. On A' s death the daughter succeeds as hiB heir. 
The daughter then dies leaving a daughter. The daughter’s stridhana will pass to her 
daughter as her heir, but the property inherited by her from her father A will pass to the 
next heir of her father, namely, his paternal uncle. If A’s daughter dies in 1930, after 
the Hindu Law of Inheritance (Amendment) Act, 1929, came into force, the daughter’s 
daughter, and not tho uncle, will succeed to A’ s estate as A's heir. [ Vide notes to sec. 43, 
13 <C).J 

According to all the schools other than the Bombay school a female inheriting to a male 
[sec. 16S] or to a female [sec. 169] is not full ownej of the property inherited by her. Hor 
power to deal with the property is limited. Sho cannot alienate it except for legal 
necessity. Nor does she becomo a fresh stock of descent. At her death tho property 
passes not to her heirs, but to the next heir of the last full owner. This result has been 
arrived at by construing the texts of Katyayana cited above as imposing a limitation on 
tho powers of a widow to deal with property inherited by her from hjif husband, and the 
rule is then applied to other female heirs by construing tho word “ widow ” in those texts 
as referring to other female heirs also, namely, daughter, mother, father’s mother, father’s 
father’s mother, etc. 

Survivorship as between daughters. —See see. 43, no. 5, note (2). 

Custom. —A Hindu widow may by custom bo en itled to her husband’s property 
absolutely (b). 


Jains. —According to the custom prevailing in U.P. and Bengal, a Jain widow 
takes an absolute interest in the self-acquired property of her husband inherited by 
her (c), but in U.P., not in ancestral property left by him (d). 


169. Property inherited by females from females—in terri¬ 
tories other than the Bombay Presidency.— According to the 
Bengal, Benares, Mithila and Madras schools, the rule laid 
down in see. 168, sub-sec. (3), as to property inherited by a 
female from a male, applies also to property inherited by her 
from a female. Consequently a female inheriting property 
[stridhana] from a female takes only a limited estate in such 
property, and at her death the property passes not to her heirs, 
but to the next stridhana heir of the female from whom she 
inherited it (e). [As to Bombay school, see sec. 171.] 


(6) Krishna Hai v. Secretary of State (1920) 42 
All. 55.1, 57 520, (’20) A.A. 101 

I Ihkanir], 

(c) Shea Singh v. Dakho (1878) 5 I. A. 87, 1 All. 

088 ; Shimbhu Math v. tlayan Chand( 181)4) 
10 All. 879; llarnahli v. Mmutil (1900) 
27 Cal. 379. 

(d) Vahur Singh v. Shamsher Jang (1931) 29 

All. I,. .1. 314, 133 I.C. 78.1, (’31) A.A. 09.1; 
Allah Digit v. Sana Deri (1942) All. 745 
204 I.l\ 133 (’42) A.A. 331. 

(*) Shea Shankar J.nl v. Dei i Sahai (1903) 25 
All. 408, 30 I.A. 202 [daughter stieecedlag 
to her mother], explained in Subrumanian 


v. Arunarhelam (190.1) 28 Mad. 1, 9-12 ; 
Lift Sheo 1‘eriab v. Allahabad Dank (1903) 
2.1 All. 470, 30 I.A. 209 ; Venkatarama v. 
lihujanga (1800) 19 Mail. 107; Virtuan- 
gappa v. Hudrappa (1896) 19 Mad. 110; 
Jtaju v. Ainuuni (1900) 29 Mad. 358; 
Janukisetty v. Miriyala (1909) 32 Mad. 
.121, 3 I.C. 281 ; lluri Doyal v. (Irish 
Chunder (1890) 17 Cal. 911 ; Jogendra v. 
I'hani (1910) 43 Cal. 04, 33 1. C. 810, 
('16) A.C. 928 ; Sh:.a Hiharilal v. Ham 
Kali (1923) 45 All. 71.1, 75 I.C. 495, (’24) 
A.A. 15 ; Matru Mai v. Meheri Kunvar 
(1940) All. 410,189 I.C. 600, (’40) A.A. 311. 
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It will be seen from 'what is stated above that according to all the sohools except 
the Bombay school there is no distinction between property inherited by a fern tie from 
a male and that inherited by her from a female. Both these kinds of property pass to 
the next heirs of the last full owner. 

170. Property inherited by females from males—in the 
Bombay Presidency.—( 1) Besides the five females who can 
inherit to a male in all the schools, namely (1) the widow, 
(2) daughter, (3) mother, (4) father’s mother, and (6) father’s 
father’s mother, the Bombay school recognises other females 
as heirs, namely, daughters of descendants, ascendants and 
collaterals within five degrees, and widows of gotraja sapindas. 
These include the three females now specifically mentioned as 
heirs in the Hindu Law of Inheritance (Amendment) Act, 1929, 
namely, the son’s daughter, the daughter’s daughter, both these 
being daughters of descendants, and the sister, she being a 
daughter of an ascendant (father). 

(2) As regards property inherited from males, female heirs 
under the Bombay school are divided into two classes, 
namely :— . • 

(i) those who come into the gotra of the deceased owner , 
by marriage , that is, the wife of the deceased and 
the wives of his sapindas and samanodakas 
[sec. 68]; and 

(ii) those who are born in the gotra of the deceased owner, 
but pass by marriage into a different gotra, and 
their daughters. This class includes ’a daughter, 
son’s daughter, daughter’s daughter, sister, niece, 
grandniece, father’s sister, and the like (/). See 
notes to sec. 130. 

The son’s daughter, daughter’s daughter, and sister are now expressly mentioned 
as heirs in the Hindu Law of Inheritance (Amendment) Act, 1929. See sec. 43, nos. 
13A, 13B, and 13C. 


Illustration. 

A, a female Hindu, who is possessed of stridhana, dies leaving a daughter. On 
A' s death her stridhana passos to her daughter as her stridhana heir. The daughter, 
however, takes a limited.estate in the stridhana. She does not become the full owner 
of the property. It is not stridhana in her hands, and on her death it will pass not to her 
heirs, but to the next stridhana heirs of A to whom it originally belonged. As to who 
those heirs are depends on the character of the stridhana. 


(f) West and Buhler, 4th ad., p. 120, (. n. (n); 
Tuljaram ▼. Mathuradai (1881) 6 Bom. 


682, 870, 672. 
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Females coming under class (i), such as a widow (g), 
mother (h), father’s mother (i), father’s father’s mother, and 
widows of gotraja sapindas (j), e.g., son’s widow (A),brother’s 
widow, uncle’s widow, etc., take a limited estate in the 
property inherited by them from males, and 4 on their death the 
property passes not to their heirs, but to next heir of the male 
from whom they inherited it ( l ). And this is so even if such 
a female succeeds immediately after the death of another 
female who was the widow of a gotraja sapinda and who had 
previously inherited the property [See ill. (2)]. 

Females coming under class (ii), such as a daughter (m), 
son’s daughter, daughter’s daughter, sister ( n ), father’s sister, 
niece (o), grandniece (p), sister’s daughter and the like,“take 
the property inherited by them from males absolutely, that is, 
they become full owners thereof. Such property becomes 
stridhana in their hands, so that in cases governed by the 
Mitakshara law (q), it passes to the stridhana heirs mentioned 
in sec. 147, cl. (2), and in cases governed by the Mayukha (p), 
it passes to the stridhana heirs mentioned in s. 151, cl. II. 


Illustrations. 

(1) A male Hindu, governed by tho Bombay school, dies leaving a daughter. On hiB 
death, the daughter succeeds to the property as his heir. Sho takes the estate absolutely. 
She can dispose oi it by gift or will. If she dies intestate, the property will go to her 
stridhana heirs, and not to tho next heirs of her father. Thus if sho dies leaving a son 
and a daughter, then, if she is governed by the Mitakshara law, the property will pass to 
her daughter, and if sho is governed by the Mayukha, the property will pass to her son. 
[Contrast this with ill. (b) to s. 168.] 

(2) N and II are divided brothers. II dies leaving a son T. Then N dies leaving 
a widow J. Then T dies leaving a widow M. Then J dies and on her death M succeeds 
to N's property as N's brother’s [A’s] son’s [7”s] widow. Hero M inherits the property 


( g ) Bhaskar v, Mahudev (1860) 0 Bom. II. 0. 
O. C. I. 

(A) Vrijbhukandas v. Bat Parvati (1008) 32 Bom. 
26 ; Narsappa v. Sukharam{ 1809) 0 Bom. 
H.C., A.C. 216; Vinayak v. Lakthmiboi 
(1801)1 Bom. H.C. 117. 

(i) Dhtmdi v. Itadhabai (1012) 36 Bom. 646, 16 

T.C. 343 ; Mtidhavram v. Dare (1807) 2l 
Bom. 739, 744. 

(j) Lulloobhov v. Mankuoarbai (1878) 2 Bom. 

388, affd. Kubnom; Lulloobhoy v. Cassibai 
(1881) 5 Bom. 110, 7 I.A. 212; (1807) 21 
Bom. 739, supra. 

(ft) Gadadhar v. Chandrabhagabai (1892) 17 
Bom. 600 [F. B.l. 

(l) Bhau v. llaghunuth (1006) 30 Bom. 220, 

237, per Jenkins, C. J. 

(m) Balwant Ttao v. Bait Jtao (1920) 47 I.A. 213, 

48 Cal. 30, 67 I.C. 545, (’21) A.PC. 60 ; 
Pranjivandas v. Devkuvurbai (1850) 1 Bom. 
H.C. 130 ; Baribhat v. Damodarbhat (1870) 
8 Bom. 171 ; Bulokhidas v. Kr.sharhil 
(1882) 6 Bom. 85 ; Babajiv. Balaji (1881) 
6 Bom. 660 ; Bhagirthibai v. Kahnujirav 


(1887) 11 Bom. 285 ; Jankibai v. Bnndra 
0890) 14 Bom. 612; Qulappa v. Tayawa 
(1907) 31 Bom. 453; Vitappa v. Saritri 
(1010) 34 Bom. 510, 7 I.C. 446 ; Jawahir 
Lai v. Jaran Lai (1924) 46 All. 192, 79 
I.C. 861, (’24) A.A. 850 [Nagar Brahmans], 
(») Vinayak v. Lakshmibai (1861) 1 Bom. 
H. C. 117, affirmed In Venayeck v. 
Luxemrebaee (1864) 9 M. I. A. 520; 
Mndabai v. Anacharya (1891) 15 Bom. 
206. 

(o) (189f) 21 Bom. 739, 744, supra. 

(p) Tuljaramv. Mathuradas (1881) 6 Bom. 662. 
(?) (1007) 31 Bom. 453, supra. 

(r) Vijiarangam v. Lakshuman (1871) 8 Bom. 
H.C. O.C. 244. So much of this decision 
as lays down that the property will des¬ 
cend as It the daughter was a male Is no 
longer law, having regard to the derision 
In Manilal v. Bax Bewa (1803) 17 Bom. 
758, which was approved by the Privy 
Council In Kesserbai v. Bunsraj (1906) 
30 Bom. 431, S3 I.A. 176. 
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of N, a male, ami she inherits it as a widow of a gotraja sapinda. She therefore takes 
only a limited estate, though she sucoeeds immediately after the death of another female 
J. J, as N’a widow, took only a Hindu window's estate. She could not, therefore, bo a 
fresh stock of descent. .What M inherits is not tho property of J, but of her*husband 
N («). 

» 

According to the Bombay school, two or more daughters, sisters, or nieces, take an 
absolute estate in severalty, and not as joint tenants (t). Any one of them may, therefore, 
alienate her share by sale or gift or give it by will. 

It will be seen from what has been stated above that in tho Bombay Presidenoy, 
the general leaning is in favour of women’s proprietary capacity. In other parts of 
British India, the principle is that property inherited by a woman cannot stay in the 
family into which she has married, but«nust revert in every case to the family in which 
Bhe was born. 


371. Property inherited by females from females—in the 
Bombay Presidency. - (f) According to the Bombay school, a 
female inheritifig property from a female takes it absolutely, that 
is, she becomes full owner thereof. Such property becomes 
stridhana in her hands, so that in cases governed by the 
Mithkshara, it passes to the stridhana heirs mentioned in 
sec. 147. cl. (2), and in cases governed by the Mayukha it 
passes to the stridhana" heirs mentioned in sec. 151, cl. II. 
[See ill. (1).] , 

(2) The same rule applies though the female inheriting 
from a female inherits as the widow of a gotraja sapinda. 
[See ill. (2).] 

Illustrations. # • 

(1) A, a Hindu male, governed by the Bombay school, dies leaving a daughter and 
mother. Tho daughter succeeds to A’s property as his heir. Being a daughter she 
takes the property absolutely [s. 170], and on her death it will pass to her stridhana heir . 
Suppose now that the daughter dies a maiden, leaving her father’s mother as her only 
heir. The father’s mother will take [s. 145] the property absolutely as stridhana undo r 
the present section with power to dispose of it by gift or will, and on her death intostat e 
the property will pass to her stridhana heirs ( u ). [Note that a father’s mother inheriting 
to her grandson takes a limited estate, and on her death the property passes not to 
her heirs, but to the next heirs of tho grandson. Tn tho case given in tho illustration, 
she inherits to her grand-daughter. Contrast this with tho illustration to s. 169. 

(2) A, a Hindu male, governed by tho Bombay school, dies leaving a son S, and a 
widow W, of a predeceased son. On A'n death S succeeds to his estate. Then 8 dies 
leaving a daughter D. D, as a daughter, takes an absolute estate in the property of her 
father if. D then dies a maiden. On her death W succeeds to her estate as tho nearest 
sapinda of D's father S, being D' s father’s brother's widow [s. 145]. W takes an absolute 

(s) Atadhavram v. Dave (1807) 21 Bom. 730. Bom. 102 [K.B.] (case ol grandmother 

(t) Vithappa v. tSnritn (1910) 34 Bom. 510,7 inheriting grand-daughter's stridhana); 

I.C. 445; Bindabai v. Anacharya (1801) I’arshottam v. Keshavlal (1932) 50 Bom. 

15 Bom. 206. 164. 137 I.C. 56, (’32) A.B. 213, see Bhau 

(u) Gandhi Alaganhil v. Bai Jadab (1000) 24 v. Baghunath (1006) 30 Bon .220,236,237. 


St. 

170,171 
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172. Share allotted to a woman on partition.—The share 
allotted to a wife, mother or father’s mother on partition is 
not her stridhana, unless it was given absolutely to her, and it 
descends on her death not to her heirs, but to the sons or grand¬ 
sons out of whose portion it was taken. See s. ,128 above. 

173. Summary of sections 168 to 171.—The following is a 
summary of the rules contained in ss. 168 to 171 :— 

(1) According to the Bengal, Benares, Mithila and Madras 
schools, every female who succeeds ds an heir, whether to a 
male or to a female, takes a limited estate in the property 
inherited by her, and on her death the property passes not 
to her heirs, but to the next heir of the last full owner. 

(2) According to the Bombay school— 

(a) Property inherited by every female from a 

female, and property inherited from a male by 
female heirs other than those who come into 
the golra of the deceased owner by marriage, 
is stridhana, and the provisions of the last 
chapter apply to it; but 

(b) Females who come into the gotra of the deceased 

owner by marriage take a limited estate in the 
property inherited by them from a male, and 
on their death the property passes to the next 
heir of the last full owner. 

(3) The expression “ limited estate ” in this sectiomis used 
in contradistinction to “stridhana ” or “ absolute estate.” The 
rest of this chapter deals with the incidents of “ limited estate.” 

(*) Narayan v. Woman (1022) 46 Bom. 17, 63 («*) PanhoUam Baheehardat v. Ktthae Dalpat- 

I C. 1001. (’22) A.B. 134. ram (1932) 56 Bom. 164, 137 I.C. 561, 

(’32) A.B 213. 


interest in D 's property, though she inherits as the widow of a gotraja sapinda, that is 
as D's uncle's widow (v). 

(3)» P died in 1890. In 1904 bis widow U adopted B. A suit between V and B 
was compromised, TJ being given a life interest in the immoveable property and the 
remainder being vested in B. B died in 1916 leaving his widpw L who died in December 
1916, and an infant daughter who died in January 1917. Here when B died his widow 
L took a limited estate in his property. When L died his infant daughter succeeded to 
it absolutely and V succeeded to her under the rule in this section. V, therefore, takes 
an absolute estate in the remainder belonging to B. This added to her life estate, makes 
her absolute owner of the property. It must be obseivcd that V does not succeed to 
B but to his infant daughter (to). 
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II.—POWERS OF FEMALE HEIRS OVER INHERITED PROPERTY. 

174. Limited heirs.—(i) According to the Bengal, 
Benares, Mithila and Madras schools every female who 
succeeds as an heir, whether to a male or to a female, takes a 
limited estate in the property inherited by her [ss. 168-169]. 
Thus a widow, daughter, mother, father’s mother, father’s 
father’s mother, son’s daughter, daughter’s daughter, and 
sister take a limited estate. Sq do female bandhus in the 
Madras Presidency. And so do all female stridhana heirs. 

(2) In the Bombay Presidency, every female who succeeds 
as an heir to a female takes the property absolutely [s. 171]. 
But as regards property inherited from a male, those females 
who by marriage have entered into the gotra (family) of the 
deceased owner take a limited estate, while other female heirs 
take absolutely (a;). Thus a widow, mother, father’s mother, 
father’s father’s mother, and widows of gotraja sapindas, e.g., 
son’s widow, brother’s widow, uncle’s widow, etc., take a 
limited estate. All these are females who come into the 
gotra of the deceased by inarriago. All other female heirs 
such as a daughter, sister, niece, etc., take absolutely [s. 170]. 

(3) It follows from what has been stated above that the 
following females, inheriting from a male, take a limited estate 
according to all the schools, namely, (1) widow, (2) mother, 
(3) father’s mother, and (4) father’s father’s mother. The 
daughter takes absolutely in the Bombay school; in every . 
other school she takes a limited estate. The son’s daughter, 
daughter’s daughter, and sister, who are now expressly 
mentioned as heirs in the Hindu Law of Inheritance (Amend¬ 
ment) Act, 1929, also take absolutely in the Bombay school; 
in every other school they take a limited estate. 

(4) Females who take a limited or restricted estate in 
property inherited by them are hereinafter called.' 4 limited 
heirs.” 


Ss. 

174,175 


175. Reversioners.—( 1) The heirs of the last full 
owner, who would be entitled to succeed to the estate of such 
owner on *the death of a widow or other limited heir, if they 
be then living, are called 44 reversioners.” A reversioner may 
be a male or a female ( y ). 

(x) Gandhi Magantal v. Bai Jadab (1000) 24 115, 154, 5 Cal. 770, 789-700; Sham 

Bom. 102, 214 [F.B.]. Sunder v. Achhan Kunvar (1800) 21 All. 

(y) Maniram v. Keri KolUani (1880) 7 I.A. 71, 25 l.A. 183. 
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{2) Interest of reversioners. —The interest of a reversioner 
is % an interest expectant on the death of a limited heir. It is 
not a vested interest. It is a spes successionis or a mere chance 
of succession within the meaning of the Transfer of Property 
Act, 1882, sec. 6. It cannot, therefore, be sold, mortgaged 
or assigned, nor can it be relinquished. A transfer of a spes 
successions is a nullity, and it has no effect in law (z). The 
widow as guardian of a minor reversioner and not as represent¬ 
ing the estate cannot enter into a compromise or agreement to 
refer disputes to arbitration §o as to affect the minor’s rights 
when the estate comes into the minor’s possession (a). But 
the interest of a reversioner is an interest within the meaning of 
s. 174 Bengal Tenancy Act and the reversioner is a person 
“ interested ” within the meaning of s. 17 of the same act (6). 

(3) Where there are several reversioners entitled 
successively to succeed to an estate held for life by a Hindu 
widow, no one of such reversioner can be said to claim-through 
or derive his title from another reversioner, but each derives 
Ills title from the last full owner (d). 

Illustrationf. 

(a) A Hindu, A, dies leaving a widow, a brother, a son of that brother, and an uncle. 
Here the brother, his son, and the uncle are all reversioners. The brother is the “ next ” 
or “ presumptive ” reversioner. The other reversioners are “ remote ” or “ contingent ” 
reversioners. If the brother dies in the widow’s lifetime, his son becomes the “ next ” 
reversioner. Suppose now that the brother dies first, and then the widow. In that case 
the brother’s son will succeed to A ’s estate, not os the heir of his father, for A ’s property 
never vested in his father, but as the heir of his uncle, A. 

(b) A Hindu, F, dies leaving a widow. A, a mother, B, a father’s mother, C, and 
a father’s brother, D. Here there are three reversioners of whom two, namely, B and 
C, mo females, and one, namely, D, is a male. On F's death, his widow, A, will succeed to 


(z) Janaki A mmol v. Narayanasami (Jdlti) 43 
I.A. 207, 209, 39 Mad. G34, 038, 37 J.C. 
101, (’16) A.PC. 117 ; Venkalnarayana v. 
Subbammul (1915) 42 I.A. 125, 128, 38 
Mad. 400, 410-411, 29 I.C. 298, ('15, A.P0. 
124 ; A r.iril Narnyan v. Gaya Singh U918) 
40 f.A, 35, 45 Cal. 090, 44 I.C. 408 (’17) 
A.PC. 59 [rrminclailon]: Jagan Nath 
v. Dibbo _ (1909) 31 All. 53, 1 I.C. 818; 
Numl Kishore v. Kanee Ham (1902) 29 
Cal. 355 ; Armada v. (Jour Mohan (1921) 
48 Cal. 530, 65 I.C. 27, (’21) A.C. 501 ; 
Manirkam v. Bamalingah (1900) 29 Mndi 
120; Muthurerru v. Vylhilinga (1909) 32 
Mad. 200, 3 I.C. 470; Pimliprolu v. 
Pindiprolu (1907) 30 Mad. 480 ; Hamchan- 
dar v. Kallu (1908) 30 All. 497 ; Bhana v. 
Cumnn (1918) 40 All. 384, 44 I.C. 629, ('18) 
A.A. 184 ; Gangabai v. Jlari Gancsh (1921) 
45 Born. 1107, 02 I.C. 080, ('21) A.B. 446 ; 
Dhoorjeti v. Dkoorjeli (1907) 30 Mad. 201 
[renunciation]; Musammat Bhagwati v. 
Jagdaml 1921) 0 Pat. L.J. 604, 621-622, 62 
I.C. 933, ('21) A.P. 260 ; Hamath Knar v. 
Indar Bahadur Singh (1923) 50 I.A. 00, 45 


All. 179, 71 I.C. 629, (’22) A. PC. 403 [limi¬ 
tation] ; Armada Mohan v. Coin Mohan. 
(1923) 50 I.A. 239, 50 Cal. 929, 74 I.C. 
499, (’23) A.PC. 189 (limitation]; Ttiakur 
rrasad v. Musammat Dipa Kurr (1931) 10 
Pat. 352, 365,134 I.C. 129, (’31) A.P. 442. 
See also Ma Yait v. Mahomed (1927) 5 
Jiang. 145, 102 I.C. 690, (’27) A.K. 165. 

(а) An ant. Narayana, Singh v. Gaya Singh 45 

I.A. 33, 45 Cal. 590, 44 I.C. 408; 
„ Musammat har Naraini Kunwar v. Sajjan 
Palsingh & On. (1940) All. 719, (1940) 
Kar. 366, 190 I.C. 184, 67 I.A. 387, ('40) 
A.PC. 181. 

(б) Susheela Sundaree v. Bishnupada De U 0 33) 

00 Cal. 636, 146 T.C. 6fl, (’33) A.C. 622. 
(c) Bhagwanta v. Suktii (1000) 22 All. 33 [F.B.]; 
Bahadur Singh v. Mnhar Singh (1901) 
29 I.A. 1, 8-9, 24 All. 94 ; Ma Stmiram v. 
Kanhaiya Lai (1013) 40 I.A. 74, 35 All. 
227, 19 I.C. 291; Srimutty Manokrani 
Debi v. Haripada (1914) 19 C. W. N. 718, 
24 I.C. 311, (’14) A.PC. 161; Bangasamiv. 
Narhiappa, (1919) 46 I.A. 72, 93 84, 42 
Mad. 523, 63G, 50 I.C. 498, ('18) A.PC. 196. 
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his property. On A’s death, F'a property will revert or pass to F’a next heir, B, if she 
is then living. On B' s death, F'a property will revert to his next heir C, if she i« then 
living. On C'a death, F'a property will revert or pass to D, if he is then living. D, 
however, will take the property as full owner and on his death it will pass to his o^n 
heirs and not to F’a heirs. 

Spea auccesaionis. —“ Under the Hindu law the death of tho fcmalo owner opens the 
inheritance to tho reversioners, and tho one most nearly related at the time to the 
last full owner becomes entitled to possession. In her lifetime, however, the rever¬ 
sionary right is a mere possibility or apea aucceaaionia ” (d). “ A Hindu reversioner has 
no right or interest in prneaenti in the property which the female owner holds for her life. 
Until it vests in him on her death, should he survive her, he has nothing to assign or to 
relinquish or even to transmit, to his heirs (e). His right becomes concrete only on her 
demise; until thon it is more apea aucceaaionia ”.(/), No effect can bo given to a contract 
for sale of a reversion mado by a rovorsioner before the reversion has fallen in even 
though the reversioner succeeds to tho reversion on the widow’s death (g). Further, the 
interest of a fovorsioner being a mere apes auccesaionis, ho is not entitled to redeem a 
mortgage of the estato, executed by the widow’s husband, in tho lifotime of the widow (A). 

Juta. —Among Jats wlA have migrated to tho district of Moerut from tho Punjab 
there oxists a custom by which reversioners irrespective of degree succoed equally to 
the last male owner, each branch of tho family taking its share per atirpea (i). 

Burden «/ proof .-—It is incumbent on a plaintiff seeking to succeed to property as 
a reversioner to establish affirmatively the particular relationship which he puts forward. 
He is also bound to satisfy the Court that to the best of his knowledge there aro no nearer 
heirs (j). 


176. Widow’s estate.—*A widow or other limited lieir is not 
a tenant-for-life, but is owner of the property inherited by 
her, subject to certain restrictions on alienation, and subject 
to its devolving upon the next heir of the last full owner 
upon her death ( k ). The whole estate is for the time vested 
in her, and she represents it completely ( l ). As stated in a 
Privy Council case (m), “ her right is of the nature of a 
right of property ; her position is that of owner ; her powers 
in that character are, however, limited ; but .... so long as 
she is alive no one has any vested interest in the succession.” 

A widow under the Hindu law takes a special and qualified 
estate, and she has a limited power of disposition of her 


(d) Venkatanarayun v. Subbammal (1015) 42 
I.A. 125, 128, 38 Had. 400, 410, 411, 20 
I.C. 208, (’lr.) A.PC. 124; jMkthmi v. 
Anantharama (1037) Mad. 048 [F.B.], 
171 I.C. 7, ('37) A.M. 090. 

(«) Sm. Shakuntala Devi v. Kauthalya Deii 
(1030) l*Lah. 350, 102 I.C. 718, (’30) 
A.L. 124. 

(/) Amrit Narayan v. Gaya Singh (1018) 45 
I.A. 35, 39, 34 Cal. 500, 003, 44 I.C. 408, 
(•17) A. PC. 59. 

(ff) Jagannada v. Prasada Rao (1910) 30 Mad. 

654, 20 I.C. 241, (’10) A.M. 579. 

(A) Ohhotey Singh v. Surat Singh (1930) 5 Luck. 
091,123 I.C. 211, (’30) A.O. 294. 


(») Dharam Singh v. llira (1022) 44 All. 300, 05 
I.C. 828, (’22) A.A. 141. 

O’) Itawui Row v. Kullii/a (1017) 40 Mad. 054, 
34 I.C. 204, (’17) A.M. 872; Juvitri v. 
(lendan Singh (1027) 49 AM. 779, 102 I.C. 
107, (’27) A.A. 707 ; Ml. llarfo v. Narain 
Prasad (1038) 13 Luck. 107, 107 I.C. 72, 
(’37) A. O. 243. 

(k) Rijoy Gopal v. Krishna (1007) 34 Cal. 320, 
34 I.A. 87, 91-92. 

(!) Moniram v. Keri Kohtani (1880) 5 Cal. 
770, 780, 7 I.A. 115, 154. 

(m) Javaki Ammal v. Narayanasami (1016) 43 
I.A. 207, 209, 39 Mad. 034, 037, 37 I.C. 
171, (’10) A. PC. 117. 


Ss. 

175,176 
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S. 176 husband’s property. The restrictions on her power of aliena¬ 
tion are inseparable from her estate , and their existence does not 
depend on that of heirs capable of taking on her death. If, 
for want of heirs, the right to the property passes to the Crown, 
the Crown has the same power that an heir would have of 
protecting its interests by impeaching any unauthorized 
alienation by the widow {n). See sec. 185A. 

The estate taken by a Hindu widow in property inherited 
by her from her husband is called “ Widow’s estate,” or 
“ Woman’s estate.” The estate taken by every other limited 
heir is similar in its incidents to a widow’s estate. The incidents 
of a widow’s estate are set forth in ss. 177 to 201. , 

A widow or other limited heir does not take merely an estate for life, for, as will 
bo Been presently, she can in certain cases dispose of the whois estate inherited by her 
which she could not do if sho were a more lifo-tenant. What vests in hor is not a mere 
life-estate, but tho wholo estate. Further, she represents the ostato completely, and 
it is for this reason that in certain cases a decree passed against her with reference to 
property inhoritod by hor binds not only herself, but also the reversioners, 'though the 
reversioners were not parties to the suit. In other words the estate of a Hindu widow 
is an absolute ono subject to certain restrictions, t 

Incidents of widow's estate.- —Tho expression “ stridhana ” predicates an absolute 
estate; tho expression “ widow’s ostato ” implie's a limited estate. A female takes an 
absolute estate in hor stridhana, but she takes a qualified estate in property inherited 
by her except in certain cases governed by the Bombay school [s. 173]. When she 
takes a qualified estate, it is said that sho takes a widows' estate. Tho following is a brief 
statement of tho peculiar features of a widow's estate :— 

(1) Tho estate taken by a widow in property inherited by her from her husband may 
bost bo described by saying that she is tho owner thereof, except that she cannot sell 
tho corpus of the property or mortgago it, or make a gift of it, or grant leases thereof for 
a long term, or otherwise alienate it, unless it be for legal necessity or for the benefit of 
the estate or with the consent of tho next reversioners. Where an alienation is made 
by her for a legal necessity or with the consent of the next reversioners, it passes an 
absolute estate to tho alioneo to the same extent as an alienation made by a full owner 
[ss. 178-185]. 

A widow inheriting her husband’s property takes it and holds it as his legal repre¬ 
sentative. B ents accruing from it aro' to bo considered as part of his estate and as such are 
liablo to pay his debts and to be attached in execution of simple money decree obtained 
against him (o). 

t * 

(2) Subjoct to tho above restrictions on alienation, she holds the property abso¬ 
lutely, and sho completely represents it. Sho may, therefore, institute suits in respect 
of the property, and sho may be sued in respect thereof, and decrees passed against her 
aB representing the estate in respect of debts or other transactions binding on the estate, 
are binding not only on her, but on tho reversioners, though the reversioners are not 
parties to the suit [s. 199]. 

(n) Collector of Masulipatam v. Cavaly Vencata i (o) Phool Kunwar v. Rile hi Ram (1936) 67 All. 

(1861) 8 M.I.A. 629, 653. I 714,163 I. C. 865, (’86) A.A. 261. 
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(3) If she is dispossessed of any portion of the property by a third person, she Ss. 
can sue to recover it, but if she fails to sue and allows the possession of such person to 176 , 177 
become adverse to her, the reversioners are not affected by such adverse possossjpn 

for they succeed not as her heirs, but as her husband's heirs, and they may, therefore, 
sue for possession within 12 yeq^s from the date of her death [s. 201]. 

Where a widow or other limited female owner sues for arrears of profits against a 
shirer and obtains a decree and executes it but on appeal the amount is reduced, tho 
li ability to refund is personal to her and does not attach to tho ostato so as to bind the 
reversioner after her death (p). 

(4) She can sell hor life interest in the property or mortgago it or make a gift of it 
to anyono she likes. She is entitled to the wholo income of tho property. She may 
spend tho income in any way she likes. Sheris not bound to pay her husband’s debts 
out of tho income, nor is she bound to maintain tho members of hor husband's family 
out of the income, or to perform their marriage coremonios out of tho incomo. She can 
throw the bufden of all those chargos on the corpus of tho property, and soli or mortgage 
the samo to meet those expensos, such expenses boing regarded in law as legal 
necessities ( q) [ss. 177 to 1§1]. 

(5) The entire ostate boing vested in hor, she is ontitled to manage the same. But 
# she must manage it as a prudent owner would do. Sho must not commit waste or do 

any act injurious to tho revision [s. 193], 

(6) Tho limitations imposed upon her estate aro not imposed upon hor for the 
benefit of reversioners. They are inseparable from hor estate, so that evon if there bo 
no reversioners, she cannot alienate the corpus of the property except for a legal 
necessity. If sho does alionate it without legal necessity, then if thoro be no roversiouors, 
the alienation may be set aside by tho Grown taking tho proporty by oschoat (r). 

(7) A widow cannot by any act or declaration of hor own, while retaining posses¬ 
sion of her husband's estate, givo hor possession or estate a character different from 
that attaching to tho possession or estate of a Hindu widow (s). 

The incidents of the cstato taken by other limited heirs, such as the mother, fathor’s 
mother, daughter (except in tho Bombay school), aro similar to thoso of tho widow’s 
ostato. 


177. Income and savings from income.—A widow or other 
limited heir is not a trustee for the reversioners (t). She has 
absolute power of disposal of the income of the property 
inherited by her. She is not bound to save the income. She 
may spend the whole income upon herself, or give it away 
as she likes during her life ( u ). But difficult questions arise 
when the income is accumulated either when the estate is in her 
possession or in the possession of others. Where the property 


tv) Kishan Lai v. Muhammad Ishaq (1038) 
A11. 701 Or.B.). 176 I.C. 509, (’38) A.A. 
420. 

(g) Debt Dayal v. Bhan Pertap (1904) 31 Cal. 433. 
(r) Collector of Masuliputam v. Cavaly Vencala 
(1860) 8 SO. A. 520 ; Kantian v. Secretary 
of State (1920) 7 Lab. 543, 90 I.C. 805, 
(’26) A.L. 673. 

(*) Sham Loll v. Amarendro (1890) 23 Cal. 
400, 473; Kami Ammalv. Ammakannu 
(1900) 23 Mad. 604. See also Brij Indar 


v. Janki Koer (1877) 5 I.A. I, l 11. 
318 ; Kashi Prasad v. Inda Kunwar (1908) 
30 All. 490. 

(l) Virarajuv. Venkataratnam (1930) Mad. 226. 

(m) Burry dost v. Snrmutty tjppoomah (1850) 

6 M.I.A. 433; Bisteanalh v. Khantomani 
(1870) 6 Bent*. L. B. 747; Cross v. 
Amirtamayi (1869) 4 Deng. L. U. O. C. 
1, 40-41; Sarat Chandra v. Charutila 
(1928) 55 Cal. 918, 112 I.C. 508, (’28) A.C. 
794. 
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S. 177 was not inherited by her but a life estate is given to her by 
cj/eed, no question of an intention to treat the accumulated 
income as an accretion to the main estate can arise in as much 
as there is a separation of the income fijom the date of the deed 
and she is not the representative of the last male owner (v). 
[ Vide s. 127 (4) ante ]. 

The law as to the right of a widow or other limited heir 
to accumulations of the income of the estate of the last male 
holder may be considered under six heads, namely :■— 

(1) Accumulations oT income which accrued during 

the life of her husband or other male whom 

she succeeds. 

(2) Accumulations of income after his death and 

before delivery of the estate to her. 

(3) Accumulations of income of the estate made by 

herself personally. 

(4) Arrears of income and income held in suspense. 

(5) Accumulations of income where the income is 

given to her by her husband by deed or will. 

(6) Accretion to the estate in other cases. 

(1) Accumulations which accrued during husband’s life .— 
Accumulations which accrued during the husband’s life form 
part of the corpus of the estate. They are accretions to the 
estate, and the widow succeeds to both for a woman’s estate (w). 

(2) Accumulations between death and delivery and 
afterwards realised by the limited owner. —Cases have arisen in 
which possession of the estate has been withheld from the widow, 
and the estate together with the accumulations of income is 
eventually handed over to her long after her husband’s death ; 
or in which the corpus "of the estate is bequeathed by the 
husband to others, but there is an intestacy as to the income 
and the income which has accumulated owing to litigation or 
other causes is handed over to the widow long after the 
husband’s death. As these accumulations accrue after the 
husband’s death, the widow does not take them by succession. 
She takes them as she would have taken the income itself had she 

(t>) itohinee Mohan Bam v. Hath Biharee 585; Sreemutty Soorjeemonry Dottey v 

Ghosh (1037) 2 Cal. 07, 160 1. C. 510, Denobundoo (1862) 0 M.I.A. 123; Sreemutty 

(’37) A.C. 220. Soorjeemtmey Dottey v. Denobvndoo (1867) 

(w) Chandrabulee v. Brody (1868) 0 W. B. 684, 6 M.I.A. 526. 
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been let into possession at once, that is, as Stridhana {x) and 
she may spend them as she chooses. But the question still 
remains whether, if she keeps them distinct for some time sli» is 
entitled to deal with and dispose of the accumulations as she 
would have been entitled to do with the income if she has been 
let into possession at once and there had been no accumulations. 
This question should be determined by the intention of the 
widow to treat the accumulations as accretions to the estate or 
as her own absolute property. If she does nothing to indicate an 
intention to make the fund received, or the interest on it, 
part of her husband’s estate (which was in other hands), or to 
justify the inference that she wished it to revert to her hus¬ 
band’s hjeirs, the fund is her strid liana which she may dispose 
of by deed or will. But if she does indicate such intention 
or does any act.to justify such inference, she takes only 
a widow’s estate in the fund, and she cannot dispose of it 
except for legal necessity, and on her death it passes to her 
husband’s heirs. This was the view taken by the Judicial 
Committee in Saodamini Dasi v. Administrator-General of 
Bengal (g), decided in 1892. 

The leading caso on the subject ittSaodamini lhmi v. Adminislralor-Qeneral of Bengal 
referred to above. In that caso a Hindu by his will gavo Its. 1,00,000 to his wife for 
her maintenance, and bequeathed the residue of his property to his hrothor if tin adop¬ 
tion as directed by him could be made to him within eight years from his death. 'The 
will made no provision in regard to the incomo of the residue during tho eight years, 
and the widow became entitled to that incomo as on intestacy. Tho testator died in 
1856. No adoption was made within eight years, and the ostato vested in tho brother. • 
In 1865, tho widow claimed tho accumulations of income for eight years as her absoluto 
property. In 1866, an agreement was entored into between tho widow and the 
brother under which ho paid to her a lump sum of Rs. 2,89,000 in full satisfaction of her 
claim to accumulations. This sum she invented in Government promissory notos. In 
.July, 1886, she executed a deed of settlement by which sho transferred tho securities to 
tho Administ rator-General of Bengal to bo hold by him upon trust to pay the income 
thereof to her for her life and after her death to transfer tho securities to her grandson. 
She died in Soptembor, 1886, and on her death tho securities wore claimed by her husband’s 
reversioners on tho ground that sho took only a widow’s interest in tho accumula¬ 
tions and that she had therefore no power to dispose of them by will. Tho Judicial Com¬ 
mittee, affirming tho decree of tho Calcutta High Court, upheld tho widow’s will. Dealing 
with the point, their Lord »hips said : “ The appellant’s counsel contended that tho savings 
of a Hindu widow must be presumed to havo been made for the benefit of her husband’s 
estato. Without oxamining tho preciso result of the decisions, it is sufficient to say that 
in this case tRero is no room for any such presumption for tho corpus of tho ostate never 
camo to the widow, but was taken by Shamchum Mullick under tho will, and tho incomo 

(x) Sreemutty Soorjeemmej/ Dostey v. Deno- (y) (1802) 20 l.A. 12, 20 Cal. 433 [estato in 

bundoo (1862) 0 M. I. A. 123, 138-139; hands of executor—settlement by widow 

Ini Dut v. llnnsbutti (1883) 10 Cal. 324, of accumulations upheld], 

336, 10 I.A. 150. 
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to which the widow succeeded was separated from it, and became and was dealt with 
as an entirely separate fund. To use the words of Mr. Justice Trevelyan in reference to 
Badamcomarco’s position : ‘ There was no estate of her husband’s in her hands for her 
to Augment.’ She did nothing to indicate an intention to make the fund received, or 
tho interest on it part of her husband’s estate which was iri other hands, or to justify tho 
inference that she wished it to rovert to her husband’s heirs.” 

(3) Accumulations made by the widow personally .—The 
third case is where the accumulations are made by the widow 
herself personally, and either are invested by her or remain 
uninvested in her hands. A widow, as stated above, may 
spend her whole income either upon herself, or by giving it 
away as she likes during her life. She is not bound to make 
any savings. But if she does make savings, the question 
arises whether she has the same power of disposal of the savings 
as she has of the income, or whether the savings are to be 
treated as accretions to the estate, that is, a^part of the corpus 
of the estate, so as to be subject to the same restraint on 
alienation as the corpus itself [s. 178]. The trend of decisions 
is that the case should be determined by the intentiop of the 
widow. If she does nothing to indicate an intention to^make 
the savings part of her husband’s estate, or to justify the 
inference that she wished them to revert to her husband’s 
heirs, the savings are her stridhanaf (y 1 ) which she may dispose 
of by deed or will. But if she indicates any such intention or 
does anything to justify any such inference, she takes only a 
widow’s estate in them, and she cannot dispose of them except 
for legal necessity, and on her death they will pass to her 
husband’s heirs. Thus if she invests the savings in the pur¬ 
chase of land or securities, and makes no endeavour or attempt 
for the purpose of distinguishing the original estate from the 
after-purchases, but deals with the after-purchases in the same 
manner as the original estate, it is an indication of intention 
on her part to treat the after-purchases as accretions to the 
original estate, and she cannot alienate them for any purpose 
which would not justify alienation of the original estate. But 
if there is no evidence of any dealing on her part which would 
show that she intende’d to treat the after-purchases as 
accretions to her husband’s estate, then the savings are her 
stridhana which she may dispose of by deed or will, and on 
her death intestate they will pass to Her stridhana heirs (z). 


(yl) Pralhakar V. Sarubhai (1943) Nag. 779, 
208 1. C. 211,( 43) A. N. 263. 

(z) Iiri Dut v. Harubutti (1883) 10 Cal. S24, 
337, 10 I. A. 150; Sheolochun v. Saheb 
Singh (1887) 14 Cal. 887, 393-394, 14 


l.A. 03; Xirmala v. Veva Narayan (1928) 
65 Cal. 219, 276, 104 I. C. 284, (’27) A. 
C. 818 ; Dulhin Parbati Kuer v. Baijnath 
Prasad (1935) 14 Pat. 518, 155 I.C. 213, 
(■36) A.A. 200. 
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It has thus been held that where a widow inherits landed 
property in a village from her husband, and with the savings 
of the income of that property she purchases other latids in 
the same village, and long after the purchase she makes a gift 
both of the original estate and the after-purchases to one and the 
same person (being the daughter in that case), only reserving 
to herself a life-interest in part of them, the after-purchases 
constitute accretions to the estate which she has no power to 
alienate except for a purpose which would justify alienation 
of the original estate (a). It has similarly been held that 
where the widow erects buildings on land belonging to the 
husband’s estate (6), or deposits money belonging to her 
husband’s estate with a banker upon the understanding that 
the interest at the end of every year shall be added to the 
principal and *the amalgamated sum should be treated as a 
fresh deposit (c), the buildings and the accumulations of the 
interest must be deemed to be accretions to the estate, and 
descendible to the husband’s heirs. 


In Isri Dut v. Ilansbutli ( d) which was the first authoritative pronouncement on 
accumulations and savings, their^ Lordships of the Privy Council said: “But their Lord* 
ships do not treat as authorities on this question the numerous cases cited at tho Bar, 
to show that a widow’s savings from her husband’s estate are not hor stridhanam. If 
she has made no attempt to dispose of thorn in hor lifetimo, thoro is no dispute but 
that they follow tho estate from which they aroso. Tho dispute arises when the widow, 
who might have spent the income as it accrued, has in fact saved it and afterwards attempts 
to alienate it. In this case the properties in question consists of shares of land^, in 
which the husband was a share holder to a larger extent. They wore purchased within 
a short time after his death in 1857. No attempt to alienate them was made till 1873. 
The object of the alienation was not the need or tho personal benefit of tho widows, 
but a desire to chango tho succession, and to give the inheritance to the hoirs of ono 
of themselves in preference to their husband’s heirs. Neither with respect to this object, 
nor apparently in any other way, have tho widows made any distinction between tho 
original estate and the after purchases parts of both are conveyed to Dyji immediately, 
and parts of both are retained by the widows for life. These are circumstances which, 
in their Lordships’ opinion, clearly establish accretion to tho original estate, and make 
the after purchases inalienable by the widows for any purpose whicli would not justify 
alienation of that original estate.” This case was followed by tho same tribunal in Sheo 
Lochun Singh v. Saheb Singh (e). In the judgment their Lordships said: “ Whore 
a widow comes into possession of the property of the husband, and receives tho income 
and does not spend it, but invests it in tho purchaso of other property, their Lordships 
think that, prima facie, it is tho intention of tho widow to keep tho estate of the husband 
as an entire estate, and that the property purchased would, prima facie, be intended 


(а) (1883) 10 Cal. 324, 10 I. A. 150, tupra ; 

(1887) 14 Cal. 387, 14 I. A. 63, tupra. 

(б) Venkata v. Surenani (1008) 31 Mad. 321. 

(e) Marayan v. Suppiah (1920) 43 Mad. 629, 


68 I.O. 639, (’20) A. M. 933. 

(<*) (1883) 10 Cal. 324, 337, 10 I. A. 130, 
(«) (1887) 14 Cal. 387, 303, 14 I. A. 63,06. 
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to bo accretions to that estate. There may be, no doubt, circumstances which would 
shew that the widow had no such intention, that she intended to appropriate the Havings 
in another way.” 

In Nabakithore v. Upendrakuhore (/), the Judicial Committee said: “ Now there 
can, their Lordships think, be no doubt that whatever stridhana she possessed was due 
to the accumulated savings from the income of the property which she received from 
her husband’s estate, and though it is true that whon that property had been received 
it would be possible for her so to deal with it that it would remain her own, yet it must 
bo traced and shown to have boon so dealt with, and in this caso thoro is no sufficient 
evidoneo of this having boon done.” 


On the other hand, if she advances the savings made by 
her on a mortgage of land and subsequently assigns the mortgage 
for value (g), or purchases land with the savings and not very 
long after the purchase mortgages it as her own and afterwards 
makes a gift of it (h), or purchases land with the savings and 
soon after the purchase makes a gift of it ( i ), t]ie subsequent 
acquisitions cannot be treated as accretions to the original 
estate, her conduct in all these cases being consistent only with 
an intention to treat them as her own absolute property. , 

In Akkanna v. Venkuyya (j), the High Court of Madras observed with rofereftco 
to tho dictum in Sheo Lochen Singh v. Sahib Singh*w.bovo quoted. “ This was only 
a dictum which must bo understood with reference to tho facts and circumstances of 
t hat case which it was held indicated that it was tho .intention of the widows to keep 
the estate entire, and that tho same should descend in one lino of succession ” and fur¬ 
ther procoedod as follows :—- 

“ The acquirer of property presumably intends to retain dominion over it, and in 
the case of a Hindu widow the presumption is nono the less so when tho fund with which 
tho property is acquired is one, which though derived from her husband’s property, 
was‘at her absolute disposal... .Hor absoluto power of disposition over the income 
derived from [her] limited estate being now fully recognized, it is only reasonable that, 
in tho absence of an indication of hor i nt ration to the contrary, 6he must be presumed 
to retain the same control over tho investment of such income. The mere fact that 
properties thus acquired by her aro managed and enjoyed by her without any distinction, 
along with properties. In a caso where tho widow purchased a house and within less 
than 4 months sold the property it was held by the Allahabad High Court that it is for 
tho person who alleges that sho meant to keep tho property as her Stridhana to prove 
that it is so (k). It is submitted that this decision is inconsistent with the later decisions 
of the Privy Council. * 

Where the widow lends part of her savings on mortgage to 
the next reversioner, and afterwards obtains a decree against 
him for the amount of the loan and takes proceedings in execu¬ 
tion, but dies pending execution, the person entitled to proceed 
with the execution is her stridhana heir, her conduct manifest¬ 


ly) (1022) 42 Mad. L. J. 253, 74 I. 0. 012, ('23) 
A.PC. 663. 

(g) Akhanna v. Venkayya (1002) 26 Mad. 351. 
(h.) Wahid Ali v. Tori Hama (1013) 35 All. 651, 
211.C. 91. 


(i) Kethav v. Marutx (1022) 46 Bom. 37, 62 

I.C. 054, (’22) A.B. 144. 

(j) (1002) 25 Mad. 351. 

(it) Bhagvan Dat v. Bittam (1045) AU. 148. 
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ing a clear intention to treat the decretal amount representing S. 177 
the savings as her own absolute property ( l ). A purchase of 
property by a widow out of the savings of the income? in the 
name of another’ person, affords an indication of an intention 
to treat the property as her own (m). Where there is nothing 
to indicate the intention of a limited owner about the 
immovable properties acquired by her out of the savings 
of the property of the last man holder the presumption is that 
she intended to keep them at her absolute disposal (ml). 

When a woman’s stridlyma was inherited by her two minor 
daughters but was managed for them by their guardians who 
purchased some additional property out of its income and one 
of the daughters died before obtaining possession of the estate, 
her share of # the property purchased was held to belong to her 
absolutely as stridhana and descended to her heir and not to 
the other daughter ( n). 

(4) Income held in suspense or unrealized by the limited 
heir. -A. widow or other limited heir may not have recovered 
the rents of the estate inherited by her, or she may have obtained 
decrees for arrears of sent and may not have realised them, or 
she may have recovered the arrears of rent and realised the 
decrees but may not have invested the amount. In cases such 
as these the question arises whether on her death the arrears 
of income or the decrees held by her or the income held in 
suspense constitute her stridhana or whether they constitute 
“ savings ” or “ accumulations”. Dealing with this question, 
the High Court of Bengal in a case decided in 1870 said: 

“ But what are accumulations in the view of these cases ? 

Not surely the accidental balances of one or two years of the 
widow’s income, but a fund distinct and tangible. There is 
nothing whatever in this case to indicate that any such fund 
ever had been formed or had existed” (o). In another case, 
the High Court of Bombay said “ In the present case the cash 
balance in question does not amount to more than half the 
yearly payment and had not been separated so as to form a 
distinct fund (p). In Venkatadri v. Parthasaradhi ( q) the Bani 


(/) Situ Ham v. Jhi lam (11)19) 41 All. 350. 60 
I. -0. 372 CIO) A A. 338. 

(m) Ninnala v. Deva Nat ay an (1028) 65 Cal. 

260, 276, 104 I.C. 284, ('27) AM. 868. 
(ml) Prabhakar v. Saruhhai (1943) Nog. 779, 
208 I. C. 211, (’43) A. N. 253. 

(n) Kailasanath Mudaliar v. Vatliranni (1935) 


68 Mad. 488, (’35) A.M. 740. 

(o) Sreemutli/ 1’utklu v. J)w«rka Nath Biswat 

(1870) 25 W.K. 335, 341. 

(p) ltirett-Caniac v. Jioibai (1886) 10 Bom. 

478. 

( q) 48 Mad. 312, 52 I.A. 214, (’25) A.P.C. 103, 
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of Medur who became entitled to the estate on the death of her 
son and its income till her death filed a suit to recover the estate. 
Pending the disposal of the suit the estate was in the hands of a 
receiver appointed by the Court. Before the suit was disposed 
of she died leaving a Will bequeathing the income of the estate. 
The Judicial Committee observed “ that income or any part 
of it she could while she remained entitled to it, have added as 
an accretion to the Medur estate if she had wished to do so. 
There is no evidence to suggest that she had ever added any 
part of that income as an accretion to the Medur estate. She 
was consequently entitled to dispose of it by will or otherwise.” 
In Balasubrahmania v. Subbayya (r) the estate was under 
the court of wards who were in possession of the savings of the 
income. The Kani could not make any attempt to dispose of 
it during her life time, but left a will bequeathing the accumu¬ 
lations. Their Lordships observed “ The High Court held that 
the savings were the personal property of the Bani and would 
pass under her will. Their Lordships see no reason to differ 
from the High Court’s findings. Following the second of the 
sentences in Isri Butt v. Hunsbutti cited*above, it has been held 
in Calcutta (s) that if the widow does,, not dispose of in her 
lifetime the arrears of income or the decrees held by her or the 
income held in suspense, she cannot dispose of them by her 
will and they pass on her death to her husband’s heirs. But 
the decision in Vcnkatadri v. Parthasaradhi was not referred 
to by PAGE, J. and in a recent Calcutta decision (t) it was 
observed “ He held her Will to be ineffective. It would, how¬ 
ever, be difficult to agree with all his reasonings on the later 
point”. But, when there is no will and the income is unrealised 
{e.g., when due under decrees not yet executed) it is held in 
Calcutta and in Oudh ( u ) that the right to the income will 
not pass to the Stridhana heirs of the limited owner. 

(5) Accumulations of income granted by husband by deed 
or will .—Where by a deed or will the husband grants the 
income of his property to his wife for Her life, and the corpus 
is given to others, the savings from such income and the 
property purchased out of such savings are her stridhana , 1 and 
they pass to her stridhana heirs. They are not accretions to 


(r) (1938) M. 551, 66 I.A. 93, (’38) A.PC. 34. 

(») Sarat Chandra v. Charusila (1928) 55 Cal. 

918, 112 I.C. 608, (’28) A.C. 794. 

(() Surendranath Bam v. Radha Rani Pebi (1910) 


2 Cal. 416,187 l.C. 108, 67 I. A. 129, (’40) 
A. PC. 45. 

(«) Samam v. Raja Bisheshwar (1930) 6 Luck. 
608, 125 I.C. 161, (’31) A.O. 66. 



SAVINGS FROM INCOME. 


177 


the estate for the simple reason that the corpus of the estate 
is in other hands (v). The widow takes the income not as a 
widow, but as a taker of a life estate under the settlement or 
will (w). Similarly, savings from maintenance allowance 
directed to be paid to a widow under a decree out of 
the husband’s estate and property purchased out of sucli 
savings are her stridhana, and they pass to her stridhana 
heirs (a?). 

(6) Enlargement of estate inherited by a widow .—The 
estate inherited by a widow frpm her husband may be enlarged 
otherwise than by savings from the income. Thus it may be 
enlarged by action of Government ( y ), or by compromise with 
the superior owner (z), or otherwise (a). In such cases the 
enlarged estate js still a widow’s estate. The enlargement is 
no more than an accretion to her husband’s estate; it does not 
change the character of the estate so as to convert the widow’s 
estate into stridhana. 

ft has boon held in tho undermentioned cases that a femalo hoir derives no stronger 
titlo from tho fact that tho Inam Commissioner has enfranchised in her name property 
inherited from a male, and has given a now titlo deed in her name. In Venkata v. 
V eerabhadrayya (6), the Judicial Obmmitteo held that when karnam service lands havo 
been enfranchised, a quit rent being imposed in lieu of the service, and an inam titlo 
deed is granted comprising tho lands to tho holder of tho offico, his representatives and 
assigns, the lands aro his separate property, and aro not subject to any claim for parti¬ 
tion by other mombers of tho family. Following tho principlo of this docision, tho High 
Court of Madras has recently held that where a similar enfranchisement takes place 
in favour of a widow of karnam service lands and a similar title is given to her, sho takbs 
an absoluto interest in the lands (c). When tho widow, at hor husband’s wish, rounded 
off the property by acquiring another portion and treated both as one, it was held that 
a caso of accretion had been established and that sho could nut alienate tho acquired 
property as if it were her own (J). 


178. Limited power of disposal of immoveable property.— 
To uphold an alienation, by a widow or other limited heir, 


(v) Stimuli Krishna v. Bhaiya llajendra (1927) 

2 Luck. 43, 82-89, 104 I. 0. 15, <*27) 
A.O. 240 [legacy!; Bhugbutti Das v. 
Bholanath (1875) 2 I.A. 250, 25 W. It. 
108. 

(w) Isri Dut v. BansbuUi (1883) 10 Cal. 324. 

338^10 I.A. 180. 

(z) Subramanian v. Arunaehelam (1905) 28 
Mad 1. 

(y) Vangalu v. Vangata (1900) 28 Mad. 13; 
Kashi Prasad v. Inda Kun tear (1908) 30 
All. 490; Subbaroya v. Aiyasteami (1909) 
32 Mad. 80, 11.C. 749. 


(z) Bam Shankar v. Lai • Bahadur (1920) 1 
Luck. 98, 92 I.C. 037, (’20) A.O. 277. 

(а) Nahakishore v. Upendra Kishore (1923) 37 

Cal. L.J. 319, 74 I. C. 012, (’23) A. 0. 
503 [purchase by widow of rights of 
tenants in occupation of her husband's 
estate], 

(б) (1921) 48 I. A. 244, 44 Mad. 043, 01 I. C. 

007, (’22) A. l’C. 90. 

(c) Palaniyandi v. Velayudam (1929) 52 Mad. 

0, 112 I. C. 320, (’29) A.M. 93. 

(d) Bharosa Shukul v. Manbasi Kuer (1932) 54 

All. 1014, 143 I. C. 259, (’32) A. A. 090 


Ss. 
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Ss. of the corpus of immoveable property inherited by her, it 
178,179 should be shown (e)— 

• (1) that there was legal necessity (/) (ss. 181-182); or 

(2) that the alienee, after reasonable inquiry as to the 
necessity acted honestly in the belief that the 
necessity existed (ss. 181-182); or 

(3) that there was such consent of the next reversioners 
to the alienation as would raise a presumption 
that the transaction was a proper one (s. 183); or 

(4) that it was a surrender by her of her whole interest 
in the whole estate in favour of the nearest rever¬ 
sioner or reversioners at the time of alienation 
(s. 197). 

Where any one of the first three positions is established, 
the alienation may be of the whole or any part of the estate ; 
but where the fourth alone is proved then the alienation must 
be of the whole estate. 

A widow or other limited heir .has no power to dispose 
of the corpus of immoveable property inherited by her except 
in the four cases mentioned above. * 

A widow may alienate her husband’s property to pay 
a debt incurred by her for legal necessity though that debt is 
barred at the time of alienation ( g ). 

' 179. Limited power of disposal of moveable property.— 

In territories other than the Bombay Presidency, a widow 
or other limited heir has no greater power of disposal over 
moveable property inherited .by her than over immoveable 
property, and she cannot dispose of it by deed or will (h). The 
same is the law in the Bombay Presidency in cases governed 
by the Mitakshara ( i). But in cases governed by the 
Mayukha, it has been held ‘that she can dispose of moveable 
property inherited by her by act inter vivos, that is, by sale, 
gift, or otherwise (j), but nQt by will) and what remains of the 
property at her death descends to the next heirs of the last full 


(e) Debi Prasad v. Golap Bhai/nlt (1013) 40 Cal. 
721, 752, 753, 19 I.C. 273 [F.B.]; lianga - 
stoami v. Nurhiappa (1019) 42 Mad. 523, 
46 I.A. 72, 50 J.C. 498, (’18) A. PC. 106. 
(/) Fateh Singh v. llaghubir Svhai (1038) 
All. 904 (F.B.) (relates to usufructuary 
mortgage rights Inherited by widow). 

(g) Daroga Pat v. Hasdeo Mahto (1937) 16 Pat. 
45, 166 I.C. 655, (’27) A.P. 40. 


(A) Bhugwandern v. Myna Bate (1C67) 11 M.I. 
A. 487 (Benares); Durga Nath v. Chinta 
Moni (1004) 31 Cal. 214 (Bengal); Buehi 
v. Jagapathi (1885) 8 Mad. 304 (Madras). 

(i) Pandharinath v. Gotind (1908) 32 Bom. 59. 

(j) Bechar v. Bai Lakshmi (1863) 1 Bom. H. 

C. 66 ; Bhagirthihai v. Ehanujirav (1887) 
11 Bom. 285, 297. 
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owner (&). So also moveable property obtained by a Hindu 
widow in a partition with her son stands on the same footing 
as moveables acquired by inheritance and therefore, may be 
disposed of by her during her life time unrestricted by any 
rights of other persdns(Z). See, however, sec. 2 and sec. 3 (3) of 
the Hindu Women’s Rights to Property Act, 1937. The result 
is somewhat startling. 

180. No power to dispose of inherited property by will. -A 
widow or other limited heir cannot in any case dispose of 
by mil property inherited by her or any portion thereof, 
whether the property be moveable or immoveable (m). 

181. Alienations by widow.—A widow or other limited heir 
has no power to alienate the estate inherited by her from the 
deceased owner # except for the following purposes, namely : - 

(I) Religious or charitable purposes [ s. 181 A]. 

(ii) Other purposes amounting to legal necessity 

• [s. 181B]. 

i 

For purposes of the first class she has a larger power of 
disposition than for purposes of the second class ( n ). 

181 A. Alienation by widow for religious or charitable 
purposes.—(1) Extent of power of alienation .—A widow or 
other female heir may alienate the estate for certain religious 
or charitable purposes. These purposes may be divided into 
two classes, namely :— 

(a) The performance of the obsequial ceremonies of the* 

deceased owner mentioned in cl. (i) below, and 
the payment of his debts (o) mentioned in 
cl. (iv) below. 

(b) The performance of religious ceremonies of persons 

other than the deceased owner mentioned in cl. (ii) 
below, and religious or charitable acts which 
are supposed to conduce to the spiritual welfare 
of the deceased owner mentioned in cl. (iii) below. 


(k) Chamanlal v. Doxhi Oanesh (1904) 28 
Bum. 453; Gadadhar v. Chandrabhagabai 
(1893) 17 Bom. 090; Uarilal v. Pranvalab- 
da»( 1892) 10 Bom. 229. 

(() Chamanlal v. Bax 1‘arvati (1934) 58 Bom 
240, 150 I.C. 851, (’34) A.B. 151. 

(*») Thakoor' Deyhr.e, v. liai Baluk Bum (1800) 
11 M.T.A. 139; Gadadhar v. Chandra¬ 
bhagabai (1893) 17 Bum. 090; Durya Nath 
v. Chintamani (1903) 31 Cal. 214 ; Nara- 
timha v. Venkatadri (1884) 8 Mad. 290 ; 
Karat Chandra v. Charusila (1928) 55 Cal. 


918, 112 I.C. 508, (’28) A.C. 794; 

Tiruth Ham v. Kalian Uni (1920) 1 
Lab. 588, 00 I.C. 101, (’21) A.I,. 149; 
Jaqdeo Singh v. Mnnmmmat It a pi Kuer 
(1927) 0 Pat. 788, 103 I.C. 482, (’27) 
A.P. 202 ; Gadadhar v. Chandrabhagabai 
(1892) 17 Bom. 090. 

(n) Collector of Maanliputnm v. Caraly Vencata 
(1801) 8 M.I.A. 529, 551. 

(«) Ashutonh v. Chidam (1930) 57 Cal. 901, 
120 I.C. 203, (’30) A.C. 351. 


s>. 

179-181A 
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S. 181A . The first class relates to acts which are essential and 

obligatory. The second class relates to acts which although 
not indispensable or obligatory are still pious purposes which 
conduce to the benefit of the soul of the deceased. With 
reference to the first class of acts, the powers of the Hindu 
female who holds the estate are wider than in respect of the 
acts which are simply pious. As regards acts of the first class, 
if the income of the estate or the estate itself is not sufficient to 
cover the expenses, she is entitled to sell the whole of it. As 
regards the second class, she can alienate a small portion only 
of the estate for the pious or 'charitable purpose she may 
have in view (p) ; the expense that is allowable as regards 
this class of acts must be limited by a due regard to the entire 
bulk of the estate, and may even be totally disallowed where 
it is not warranted by the circumstances of the family. 

To justify an alienation for a religious or charitable 
purpose, it is not necessary to show any “ benefit to the estate,” 
or to prove any “ pressure on the estate,” such as is necessary 
in the case of an alienation for other purposes ( q) [s. 181B (1) ]. 

(2) What are religious or charitable purposes. —Having 
stated the extent of the power of disposition of a Hindu 
widow or other limited heir for religious or charitable acts, we 
proceed to consider the precise nature of these acts. The 
religious or charitable acts for which an alienation may be 
made are as follows :— 

(i) Performance of the funeral (r) and sraddha 
ceremonies ( s) of the deceased owner. These 
acts are essential and obligatory. 

Thus a widow may alienate property inherited by her from her husband for the 
performance of the funeral and sraddha coremonies of the husband. Similarly, a daughter 
succeeding as heir to her father may alienate property inherited by her for the performance 
of similar coromonios of the father (t). So debts incurrod by a daughter for the 
Sraddha corcmon/ of her father, while the widow is alive, are on the same footing as 
debts incurred by the widow. Such debts bind the daughter when sho succeeds as 
rovorsioner (it). „ 

But this principle applies only to a widow or other limited owner or a donee from 
her in lawful possession. Where the property has devolved from the last owner upon 


Ip) Sardar Singh v. JCunj Behari Lai (1022) 44 
All. 603, 611, 49 I.A. 383, 391, 09 I.C. 
36, (’22) A.PC. 201. 

(a) Collector of Masulipatam v. Cavaly Vencata 
(1801) 8 M.I.A. 629, 651 ; Bam Surat v. 
Utianandan (1931) 10 Pat. 474, 134 I.C. 
137, (’31) A.P. 330. 

(r) Ratanchand v. Jarherchani (1808) 22 Bom. 


818; Lakihminarayana v. Dasu (1888) 
11 Mad. 288. 

(<) Srimohan v. Brijbehary (1909) 36 Cal. 753, 
2 I. C. 152. 

(t) Raj Chunder v. Sheethoo (1866) 7 W.B. 140. 

(w) Daroga Rai v. Btudeo Mahto (1937) 16 Pat. 
45, 100 I.C. 655, (’37) A.P. 40. 
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his mother and after her death a person without lawful title enters into possession of 
the property, and incurs expenses for the funeral ceremonies of the mother, such person 
cannot claim a charge on the estate for the expenses so incurred against the revorsionor (v). 

(ii) Performance of religious ceremonies of persons 
whose ceremonies the deceased owner was bound 
to perform, as for instance, the sraddha of the 
husband’s mother (w), and where a daughter in¬ 
herits to her father, the performance of her 
mother’s sraddha ( x ). These ceremonies are not 

essential or obligatory. 

(Hi) Religious or charitable acts which conduce to the 
spiritual welfare of her husband (y). These acts 
. are not essential or obligatory. 

Two sets of religious acts .—In Sardar Singh v. Kuvj Behari Lai (z) their Lordships, 
aftor reviewing the cases on tho subject, said:— 

“ There can be no doubt upon a review of tho Hindu law, taken in conjunction with 
the docided cases, that the Hindu system rocognizcs two sets of religious acts. One is in 
connection with the actual obsequies of tho deceased, and the periodical performance 
of the obsequial rites prescribed in tho Hindu religious law, which are considered as 
essential for the salvation of the soul of tho deceased. Tho other relates to acts which 
although not essential or obligatory, aro still pious observances which conduce to tho 
bliss of the deceased’s soul. In the lator cases this distinction runs clearly through tho 
views of tho learned judgosa Tho confusion which has arisen in this caso arises from 
mixing up the indispensable or obligatory duty with a pious purpose, which, although 
optional, is spiritually beneficial to tho deceased. With reference to tho first class of 
acts, the powers of tho Hindu fcmalo who holds tho proporty aro wider than in respect 
of the acts which aro simply pious and if performed aro meritorious so far as they con¬ 
duce to the spiritual benefit of tho deceased. In ono case, if tho income of tho proporty, 
or the property itself, is not sufficient to covor the expenses, she is entitled to«seIl the 
whole of it. In the other case she can alienate a small portion of tho property for the 

pious or charitable purpose she may have in view. In their Lordships’ 

opinion the Hindu law rocognizcs the validity of tho dedication or alienation of a small 
fraction of the property by a Hindu female for tho continuous benefit of the soul of the 
deceased owner.” 

An alienation by a widow to pay oil debts incurred by her for tho Upanayana 
ceremony (invostiture with tho sacred throad) and marriago of her daughter’s son will be 
upheld provided the debts aro reasonable according to tho ordinary notions of Hindus (a). 

The first sot of religious acts referred to above relates to the performance of tho 
ceremonies referred to in cl. (i) above, and the payment of debts referred to in cl. (iv) 
below (6). Both these are religious purposes which a widow is bound to carry out at any 


tv) Nandrani v. Krishna Sahai (1035) 57 All. 

997, 166 I.C. 23, ('35) A. A. 698. 

(tv) • Chowdry Junmejoy v. Uussoinoyte (1868) 11 
Bea?. L.R. 418; Ram~oormr v. Ichamnyi 
(1882) 8 Cal. 36. 

(x) Sri Mohan v. Hrij Behary (1908) 36 Cal. 753. 
(v) Collector of Masulipatam v. Vaoaly Vencata 
(1861) 8 M.I.A. 529, 551 ; Itaj Lukhee 
Debea v. Qokool Chunder (1866) 13 M.I.A. 
209; Sardar Singh v. Kunj Behari Lai 
(1922) 44 All. 503, 511, 49 I.A. 383, 391, 
69 I.C. 36, ('22) A.PC. 261 afflmg. (1019) 


41 All. 130, 48 I.C. 847, ('18) A.A. 40 ; 
Vuppuluri Tattai/a v. (larimilla (1910) 
34 Mad. 288, 6 I.C. 240; Klmb Lai v. 
Ajodhya (1915) 43 Cal. 674, 31 I.C. 433, 
(’16) A.C. 702. 

(z) (1922) 44 All. 503, 511, 49 I.A. 383, 391, 69 
I.C. 36, C22) A.PC. 201. 

(а) Venkatambba Ilao v. Ananda Jiao (1934) 57 

Mad. 772, 155 I.C. 70, ('34) A.M. 432. 

(б) Ashutosh v. Chidam (1930) 57 Cal. 904, 126 

I.C. 263, ('30) A.C. 351. 


S. 181A 




182 


HINDU LAW. 


S. 181A expense to the estate as laid down in Sardar Singh's case. Those are absolute necessities. 

The second set of religious acts comprises the ceremonies referred to in cl. (ii) above, and 
religious or charitable acts which conduce to the spiritual welfare of the husband mention* 
ed in cl. (iii^ For these purposes the widow may make a gift of a small portion only of 
tho estate as laid down in Sardar Singh's case and other cases cited below (c). An 
endowment by a widow for tho upkeep of Thakurdwara out of all proportion to the estate, 
was held not to be binding on tho reversioners though they raised no objection to the 
construction of tho Thakurdwara (d). Tho gift may be of movable property, or it 
may be of immovable property. The circumstance that the widow has sufficient income 
to provide for the observances without an alienation of the estate is immaterial, foi 
the income is her property (e). Almost all cases under this head relate to acts conducing 
to the spiritual welfare of tho husband. The following are instances of such acts:—- 

Pilgrimages for the spiritual benefit of her husband and in performance of her 
duty to his soul, e.g., pilgrimage to (Java for performing her husband's sraddha (f), pilgri¬ 
mage to Pandharpur (g), but not pilgrimage to Benares (h); a gift to tho temple oi 
Jagannath at Puri for bhog (food offerings) to the dicty and for tho maintenance of the 
priests there “ for tho salvation of my husband and his family members and my 6wn 
salvation” (i);a gift made by a daughter at the time of performing her father’s sraddha 
on the occasion of tho Pushkaram, a peculiarly holy event among the Hindus (j); a gift 
for erecting and maintaining a temple for the benefit of tho soul of tho husband, though 
it may bo also for the benefit of her soul (k ); a gift for tho excavation and maintenance of 
a tank to bo attached to a temple founded by tho husband ( l ); a gift for the construc¬ 
tion of a tank pursuant to her husband’s wishes (m); a gift to the husband’s purohit 
(priest) on the occasion of her visit to Gaya (n); a gift by way of suphal sankalp to a " 
priest of Gaya ( o ); a gift to a family dicty (p). » 

But it is not competent to a Hindu widow to alicnato any portion of her husband’s 
property for her sole spiritual benelit. Hence tho following gifts have been held to be 
invalid- 

A gift by a widow to a favoured idol made sixteen months after her husband’s death 
without any reference to him or his funeral ceremonies ( q ); a gift to the pujari 
(worshipper) of a temple established by her husband’s mother for which no provision 
was made by the deceased himself in his lifetimo (r) ; a feast given by a widow on her 
return from pilgrimage (s) ; a gift for building a dharamshala about sixteen years after 
her husband’s death, there being nothing to show that tho intention was to confer 


(<•) Panachand v. ManoharltU (HUS) 42 Bom. 
13A, 43 I.C. 720. (’17) A.B. 155 [«lft of 
four-fifths' of tho estate held Invalid]; 
Rama v. Ranya (1885) 8 Mad. 552; 
Bhaskar v. Mahaden (1869) 0 Bom. H.O. 
O.C. 1, 13 ; Ram Kawal-\. Ram Kishore 
(1805) 22 Cal. 500; Kunj Rihari Lai v. 
Laltn Singh (1019) 41 All. 130, 48 I.C. 
847, (’18) A.A. 40 ; Thakur Indraj Bux 
v. Thakur Sheo Naresh (1927) 2 Luck. 
713, 104 I.C. 676, (’27) A.O. 450; 
Thakur Prasad v. Jttusammat Dipa Kuer 
(1031) 10 l*at. 352, 134 I.C. 129, (’31) 
A.I*. 442. 

(d) Mat. Tnlsha v. Lachhman Prasad (1913) 

18 Luck. 601, 204 I.C. 68, (’43) A.O. 109. 

(e) (1922) 44 All. 503, 40 I.A. 383, 69 I.C. 36, 

(’22) A.L’C. 261, infra. 

(/) Muteeram v. Copal (1873) 11 Bens. L.B. 
416 ; Darbari Lai v. Gobind (1924) 46 All. 
822, 80 I.C. 31, (’24) A.A. 902. 

(</) Can pat v. Tulsiram (1912) 36 Bom. 88, 12 
I.C. 271. 

(h) llari v. Bajrand (1909) 13 C.W.N. 544, 

547, 1 T.C. 434. 

(i) Sardar Singh v. Kunj Rihari Lai (1022) 44 


All. 503, 49 I.A. 383, 68 I.C. 36, (’22) A. 
1*C. 201. 

(J) Tatayya v. Ramakrishnamma (1911) 34 Mad. 
288, 6 I.C. 240. 

( k) Thakur Indraj Bux v. Thakur Sheo Nareth 
(1027) 2 Luck. 713, 104 I.C. 676, (’27) 
A.O. 450. 

(/) Khnb Lai v. Ajodhya (1916) 43 Cal. 674, 
31 I.C. 433, (’16) A.C. 702. 

(m) Ram Surat v. ilitanandan (1931) 10 Pat. 474, 
134 I.C. 137, (’31) A.V. 330. 

(») Cobind v. iMkhrani (1921) 43 All. 615, 63 T.C. 
221, (’21) A.A. 109 ; Ishwari v. Balmnan- 
dan (1925) 47 All. 563, 571, 88 I.C. 193, 
(’25) A.A. 495 [Rift to a family priest set 
ashlers It was of a large proportion of the 
estate], 

(o) Raldeo Prasad v. Fateh Singh (1924) 46 All. 

| 533, 79 I.C. 654, (’24) A.A. 833. 

(p) Madanmohan v. Rakhalchandra (1930) 67 

, Cal. 570, 124 I.C. 327, (’30) A.C. 1731 

(?) Pvran Dai v. Jai Narain (1882) 4 All. 482, 

1 484. 

(r) Ram Kawal v. Ramkishore (1895) 22 Cal. 
506. Tho property alienated was, more¬ 
over, about one-third of the whole. 

(*) A takhan Lai v. Cayan Singh (1911) S3 All. 
255, 9 I.C. 199. 
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spiritual benefit on her deceased husband (t ); a gift for the construction of a temple §. 181A 

and installation of idols for her own welfare and salvation in the next world (u), ana a 
dedication of property to the idols installed in such temple (v); a gift to her own Guru 
nine years after her husband’s death (w). * 

(iv) Payment of debts of the deceased owner, even 
though barred by limitation whether during his 
lifetime or after his death (x). Payment of these 
debts is essential and obligatory. 

A widow or other limited female heir is not bound to pay tho principal amount of 
the last male owner’s debts, for the income belongs wholly to her (y). She is only bound 
to pay the interest on the same out of the surplus of her income. When an alienation 
is made to pay off the principal and interest of a debt of the last male owner, it is not 
for a binding purpose so far as th<? interest is concerned, when she could have paid it off 
from her income, but if tho proportion of tho interest to tho whole of tho principal amount 
of the debt is small (e.g., one-fifth) the whole alienation will bo upheld (z). 

Tho payment of a husband's debt by his widow who has inherited property from 
him falls within tho first class of religious acts enunciated by the Privy Council in Sardar 
Singh v. KunjViihari Lai (a) [see note to cl. (iii) above], and is an essential duty on her 
part for which she may alienate the property inherited by her. Tho act being a reli¬ 
gious act of tho first class, there is no restriction on her power of alienation and she may 
jsoll tho whole estate for that purpose (6). She may pay even a debt barred by limitation, 
but she is not entitled to pay a time-barred debt which was repudiated by her husband (c). 

But where a Hindu widow mortgages property to pay off the time-barred debt of her 
husband, and later on exccfltes another mortgage to pay off tho claim under tho prior 
one which had by that time become time-barred, tho last mortgago is not binding on tho 
reversioner as it was executed only to pay off her time-barred debt (d). A daughter- 
in-law also is under a moral obligation to pay tho time-barred debt of her father-in- 
law and she may alienate his property for tho payment of such debts (e). But it has 
been held that a mother who has succeeded to her son’s estate is not under any 
obligation to pay a time-barred debt of her husband , though tho estate to which she has 
succeeded originally belonged to her husband; and alienation, thereforo, of any part 
of tho ostato for the payment of such a debt is not binding on tho reversion (f\ ‘Where 
a widow has paid her husband’s debts with her money in his lifetime, the presumption 
is that tho payment was voluntary; sho cannot thereforo sell her husband’s property 
after his death to pay herself the amount ( g ). But a widow is not entitled to pay oil 
her husband’s debts incurred by him when he was a minor, so as to bind thorovorsioners 
of his estate ( h). 

(() Sham Vex v. Hirbhadra (1921) 43 All. 403, 055 100 1. (J. 4551, (’30) A. ],. 558. 

I.C. 432, (’21) A.A. 178; Atunshi Lai v. (y) Ramasami v. Mavgaikamsu (1805) 18 Mad. 

Shiv Devi (1023) 4 Lah. 330, 78 I.C. 200, 113, 110-120 ; Debi Dayal v. Man Verkin 

(’24) A.L. 137. (1904) 31 Cal. 433, 443. 

(u) Buhen Dayal Singh v. Musammat Jaisari ( 7 ) Jagannadham v. V ighneshwaradu (1032) 55 

Kuer (1918) l»at. 323, 48 I.C. 740, (*17) Mad. 210, 1»4 I.C. 810, (’32) A.M. 177. 

A.P. 4. (a) (1922) 44 All. 503, 49 I.A. 383, 09 I.C. 30, 

(v) Thakur Vursad v. Musammant Dipa Kuer (’22) A.PC. 201. 

(1931) 10 Pat. 352, 134 I.C. 129, (’31) A.P. (b) (1930) 57 Cal. 904, 120 I.C. 203, (’30) A.C. 

442. , 351, supra. 

(to) liar Mitra v. Raghubar (1928) 3 Luck. G45, (e) Bhaywat v. JViiratti ( 1915) 30 Horn. 113, 27 

110 I.C. 618, (’28) A.O. 342. I.C. 310, (’14) A. B. 245. 

(z) Ashutosh v. Chidam( 1930) 57 Cal. 901, 126 (d) C bandit a Vrasad v. Bhagaiandas (1940) 15 

, I.C. 263, (’30) A.C. 351; Shale v. Varbhu Lucknow, 107 I.C. 105. 

(1878) 2 Bom. 07 ; Chimnaji v Dinkar («) Blunt v. (Jopala (1887) 11 Bom. 325. 

(1887) 11 Bom. 320 ; Kondappa \. Subba (/) Sheo Ram v. Shea Ratan (1921) 43 All. 004, 

. (1890) 13 Mad. 189; Udax Chunder v. 03 I.C. 279, (’21) A.A. 163. 

Ashutosh (1893) 21 Cal. 190; SantH Ram (g) Bhawani v. llimmat (1911) 33 All. 312, 10 

v. Met. Dodan Bai (1928) 9 Lah. 85, 103 I.C. 274 [P.C.J, affirming Uimmat v. 

I.C. 700, (’27) A. L. 057; Tulshi Vrasad Bhawani (1908) 30 All. 352. 

Jugmohanlal (1935) 67 All. 422, 152 (A) Bajrang Singh v. Gobindpratad (1030) 

C. 92, (’34) A. A. 1048; Mt. Malan 11 Luck. 11, 154 I. C. 841, (’35) A. O. 

Paramatmadas (1930) 17 Lah. 588, 873. 
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Ss. (3) Widow not in possession. —A widow or other female 

181A, 181B heir who is not in possession of the estate, but is entitled to 
maintenance only, cannot burden the estate with any expense 
for religious or charitable purposes (»). The Court should in 
fixing the maintenance take into consideration the necessary 
religious expenses which she has to undergo (j), and if that has 
not been done, she may apply m the suit in which the decree 
for maintenance was passed for an increase of maintenance so 
as to provide for those expenses. 

A and B are undivided brothers. A dios loaving a widow B. Thon B dies leaving 
a son D. After B's death, It sues D for maintenanao, and a decree for maintenance is 
passed. The doerco does not take into account tho religious expenses B may have to 
undergo for tho spiritual wclfaro of her husband (D'a paternal uncle). Afterwards B 
goes on a pilgrimage for tho spiritual welfare of her husband. She then sues D for these 
exponses. Sho is not entitled to them. Hor only remody is to apply to tho Court which 
passed tho decree for maintenance for an incroaso of maintenance so as to provide for 
those and othor religious expenses. * 

181B. Alienation by widow for legal necessity.—( l) Extent 
ofpoiver of alienat ion. Having dealt with the power of a widow 
to alienate the estate for religious or charitable purposes, we" 
proceed to consider the nature and extent of her power of dis¬ 
position for other purposes. The power of a widow or other 
limited heir to alienate the estate inherited,by her for purposes 
other than religious or charitable is analogous to that of a mana¬ 
ger of an infant’s estate as defined by the Judicial Committee 
in Hunooman Persaud v. MussamatBabooee (k) [sec. 242, note (1)]. 
That power is a limited and qualified one; it can only be 
exercised rightly “ in a case of need or for the benefit of the estate ” 
[ sub-sec. (3) ]. But where the alienation is one that a prudent 
owner would make in order to benefit the estate, a bona fide 
alienee is not affected by the previous mismanagement of the 
estate. “ The actual pressure on the estate, the danger to 
be averted, or the benefit to be conferred upon it, in the 
particular instance, is the thing to be regarded ” ( k ). If the 
alienation is for purposes of legal necessity or for the benefit of 
the estate, it binds not only her interest in the estate, but the 
whole body of reversioners (l). 

“ The touchstone of the authority is necessity ” (m). The 
word “ necessity,” when used in this connection, has a some- 


(t) llamabai v. Dutlutraya (1931) 33 Bum. L. It. 
1244, 135 I. C. 491, ('31) A. B. 497. 

(j) Baimi v. Jtup Singh (1890) 12 All. 658; 
fieti Reread v. Ounvanti Kuar (1895) 22 
Cal. 410. 

(4) (I860) 6 M.T.A. 393; Kametwar Rerthad v. 


Bun Bahadur (1881) 0 Cal. 843, 8 I.A. 8. 
(J) Collector oj Maeulipatam v. Cavaly Vencata 
(1801)8 M.I.A. 529,550-551; Sham Sunder 
v. Acchhan Kunwar (1898) 25 I.A. 183, 
189,192, 21 All. 71, 80, 83. 

(m) Sham Sunder v. Acchhan Kunwar (1898) 25 
I.A. 183,102, 21 All. 71, 83. 
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what special, almost technical, meaning. It does not mean 
actual compulsion, but the kind of ‘pressure which the law 
recognizes as t serious and sufficient (n). The receipt even 
of full value for property sold by her, where there is no 
pressure on the estate, will not justify the sale ; otherwise every 
transaction with a limited heir for full value would be 
valid (o). 

(2) Purposes of legal necessity.—- The following purposes 
have been held to amount to legal necessity for which an 
alienation may be made 

(i) Costs of taking out probate, or letters of adminis* 

tration, or a succession certificate in respect of the 
estate of the deceased owner (p). 

(ii) Payment of arrears of Government revenue and of 

decrees for rent accrued due after the death of 
the deceased owner, provided she had no funds 
when she mortgaged or sold the property to pay 
the revenue or the decrees and the mortgage 
or sale 0 was absolutely necessary in order to 
discharge the debt, which if not discharged 
would *havc resulted in a forcible sale of the 
property (q). If there is an actual existing neces¬ 
sity, the circumstances that the necessity was 
brought about by the mismanagement of the widow 
does not vitiate the mortgage or sale, unless it is 
shown that the mortgagee or purchaser himself 
contributed to the mismanagement [ s. 182]. 

Arrears of Government revenuo and of rent due by the deceased owner himself 
constitute his debts, and they fall under sec. 181 A (2) (iv) and they are pay a bio out of 
liis estate. But arrears of rovenuo and rent accrued duo in respect of her husband’s 
property after his death must be paid out of the gross income. If this were not sc 
it would bo open to a widow to appropriate tho entire profits of the property for her own 
use and benefit without paying revenue or rent which is actually charged on tho profits 
accruing from tho property. A Hindu widow is not entitled, while she is in possession 
of tho property inherited by her, to appropriate tho gross profit# of the property and to 
throw tho burden of the payment of legitimate chargos like those of revenue and rent 
upon tho reversioners (r). 


(n) Ramiuran Prasad v. Shy am Kumari (1022) 

49 I.A. 342, 340, 1 Pat. 741, 745, 60 I.C. 
71, (’22) A.PC. 350. 

( o) Ravaneshwar v. Chandi Pratad (1916) 43 

Cal. 417 [P.C.l 30 I. C. 40J, Plb) A C. 57, 
.affirming same case (1011) 38 Cal. 721, 
750, 12 I.C. 031; Nabateishori i v. IJpendra 
Kishore (1923) 37 Cal. L.J. 319, 74 I.C. 
612, (’23) A.C. 563. 

(p) Srimohan v. Brijbchary (1909) 30 Cal. 753, 

2 I. C. 153. 

(l) Jagannath v. Gur Charan (1929) 4 Luck. 


279, 114 I.C. 783, (29) A.O. 422 ; Ramtt- 
war v. Proiabath (1014) 10 C.W.N. 313, 25 
I.C. 84 (’15) A.C. 141 ; Srimohan v. lirij- 
be'iary (1003) 30 Cal. 753, 2 IC 163; 
Guneih Lai v Blair a Mohan (1926) 631. K. 
134, 5 Pat. 685, 95 I C. 839, (26) A.PC. 
50 ; Jibun v. hrojo Lai (I9u3) 30 Cal. 630, 
30 I.A. 81 ; Ghanshyam v. Jiadiyn Lai 
(1002) 21 All. 617; Lakshman v. Radhn 
lini (i887) 11 Bom. 609. 

(r) Jagannath v. Gur Charan (1020) 4 Luck. 279, 
282-283, 114 I.C. 783, (’20) A.O. 422. 


S. 181B 



186 


HINDU LAW. 


S. 181B 


Paymont of arrears of ronfc due under a loaso taken by a widow for hor own personal 
benofit, or of rent in respect of an exproprietary tenancy arising from the sale of her 
husband’s property, has been held not to be for legal necessity (a). 

(in) Maintenance of herself (t), and of persons whom the 
deceased owner was bound to maintain, such 
as his mother, paternal grandmother, unmarried 
daughters, and the like ( u ), or paying off debts 
incurred for family expenses (v). 

(iv) Marriages of relations of the deceased owner, such 
as his daughter, son’s daughter, grandson’s 
daughter (w), paternal uncle’s son’s daughter ( x ), 
and others, which are a burden on the estate. 

A daughter inheriting to hor father or mother may defray the marriage expenses 
of her own daughter or daughter's daughter out of the estate, if the father of tho girl to bo 
married, is a man of no moans and is unable to defray thoso expenses (y). But a widow 
inheriting to hor husband is not entitled to defray tho marriago expenses fcf her daughter's 
daughter (z), 

No hard and fast rule can bo laid down as to tho amount of marriago expenses (a). 

( v) Gift by a widow to her daughter on the occasion of 
her marriage or at her gaum, ceremony (6), also 
a gift to her son-in-law on'the occasion of the 
daughter’s marriage (c) or a gift by way of 
marriage customary present called Bhat on the 
occasion of the marriage of her niece (husband’s 
sister’s daughter) ( d ), provided that in either 
case the gift is of a reasonable amount. But 
. , there is no rule that the daughter is entitled to J 
share on the occasion of her marriage ( e ). 


(s) lshwari v. Habunandai t (1925) 47 All. 5(13, 

88 l.C. 103, (’25) A.A. 495. 

(t) Sadashiv v. Dhaknbai (1881) 5 Bom. 450 at 

p. 400. See also Ramsumran Prasad v. 
Shynm Human (1022) 49 I.A. 342, 348, 

1 l*at. 741, 745. 09 l.C. 71, (’22) A.PC. 
358. 

(a) Darbari Lai v. Cabirnl (1924) 40 All. 822, 

80 l.C. 31, (’21) A. A. 902. 

(t>) Venkatasubba Hao v. Anauda llao (1934) 57 
Mad. 772, 155 l.C. 79, (’31) A.M. 432. 

(«■’) llamroomar v. Ichamuyi (1880)8 Cal. 38; 

Debt Dai/al v. Hhnn Pertap (1904) 31 Cal. I 
433; Makhan v. Gayan (1911) 33 All. 
255, 9 F.C. 199 ; Ganpat v. Tulsiram (1912) 

38 Bom. 88, 12 l.C. 271 [betrothal of 
daughter); Hhaijumti v. Ilnm Jatan (1923) 

45 All. 297, 73 l.C. 048, (’24) A.A. 23: 
Mahaileo Prasad v. Masammat Dhanraj 
(1928) 1 Luck. 477, 05 l.C. 574, (’20) A.O. 
425. 

(*) Baijnath Itai v. Mangla Prasad (1920) 5 Pat. 

350, 90 l.C. 732, (’28) A.P. 1. 

(y) Rustom Singh v. Moti Singh (1890) 18 All. 
474 ; Hajagopalachariar v. Sami Iteddi 
(1928) 50 Mad. L.J. 221, 93 l.C. 49, (’28) J 
A.M. 517 ; Kamla Prasad v. Lalji Prasad 
(1930, 9 Pat. 721, 127 l.C. 842, (’30) A. P. 1 


COO; Shriniias llao V. Annadanum 
Seshacharulu (1942) Mad. 42, 198 1. C. 
169, (’42) A.M. 100. 

(z) Narainbati v. Ilamlhari (1910) l Pat. L. J. 
81, 34 l.C. 277, (’10) A.P. 178. 

(a) (1923) 45 All. 297, 299, 73 l.C. 048, (’24) 

A.A. 23, supra ; Vhuraman v. (Jopi Saha 
(1910) 37 Cal. 1, 5-0, 1 l.C. 945 ; (1926) 1 
Luck. 477, 95 l.C. 574, (’26) A. O. 425, 
supra. 

(b) (1909) 37 Cal. 1, l l.C. 945, supra; Jowala 

Ram v. Jlari (1024) 5 Lah. 70, 80 l.C. 080, 
(’24) A.L. 429; TTdai Dat v. Ambika 
Prasad (1927) 2 l.uck. 412, 100 l.C. 503, 
(’27) AX). 110. 

ic) Hama v. venyidusami (1898) 22 Mad. 113; 
Ham Sumran v. Gobind Das (1926) 5 Pat. 
048, 99 l.C. 789, (’26) A.P. 582. 

(d) Gulab Devi v. Raiitoari Lai (1940) All. 555, 
190 l.C. 202 (’40) A. S. 403 (1940) A. £. J. 
404. This caso Booms to go too far, 
though tho plaintiff's action in questioning 
the alienation seems to be without 
any grace as it was for her own daughter’s 
marriage. 

(«) Krishna Pratap Singh v. Prembada Kunioar 
(1942) All. 708, 203, T.C. 97, (’42) A.A. 365, 
(1942) A.L. J. 487. 
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The fact that the gift was made a few days after the marriage would not invalidate 
tho gift; nor the fact that daughters in the family to which the parties belong aro 

excluded from inheritance by custom (/). • 

• 

(3) Alienation by widow for “ the benefit of the estate”- - 
Besides legal necessity a widow or other limited heir may 
alienate the estate “ for the benefit of the estate ” [see sec. 243 
A]. An alienation of property to meet the costs of litigation 
necessary for preserving the estate is an alienation “ for the 
benefit of the estate ” (g). So too is an alienation for making 
necessary repairs to properties belonging to the estate. But an 
alienation for developing or improving the properties is not one 
“for the benefit of the estate,” though it may bring additional 
income, and it does not bind the reversioners (h). 


181C. Alienation for legal necessity by one widow without 
consent of other widows. —If a Hindu dies leaving two widows 
they succeed as joint tenants with a right of survivorship, 
but they can partition the property so that each may separately 
* enjoy an equal share of the income [s. 43, no. 4, note (4)]. 

o 

If they act together, they can alienate the corpus of the 
estate for debts contracted for necessity, but one of them 
cannot prejudice the right of survivorship of the other by aliena¬ 
tions, even thougli for a legal necessity, save by the consent of 
the other, or possibly save where that consent has been applied 
for and unreasonably withheld. The mere fact that a partition 
has taken place between them does not imply a right to 
prejudice the claims of the survivor (i). The arrangement 
between the two widows may be of such a character that each 
may relinquish her right of survivorship as to the portions of 
the estate held by the other. In such a case the alienation 
(with or without legal necessity and without the consent of 
the other) cannot be questioned by the other but it will not 
bind the reversioners (j). 


(/) Udai Dat v. Ambika Prasad (1927) 2 Luck. 

412, 414, 115, 100 I.C. Gao, (’27) A.O .110. 
(g) Karimuddin v. Govind Krishna (1909) 31 All. 
497, 30 I.A. 138, 3 I.C. 795 ; Deli Dayal 
v. Bhau Pertap (1904) 31 Cal. 433 ; 
• Jagdut Singh v. Banal (1929) 4 Luck. 
20, 112 I.C. 238, (’29) A.O. 304 ; Maniklal 
v. Kisni (1941) Nagpur, 135, 192 I.C. 
'798, (’ll) A.N. 28; Suraj Prasad v. 

Makhna Devi (1945) All. 405. 

(A) Hurry v. Qonesh (1884) 10 Cal. 823 ; Gunap 
v. Subbi (1908) 32 Horn. 577 ; Makhan v. 
Gayan (1911) 33 All. 255, 9 I.C. 199, 
supra. In Dayamani v. Srinibash (1900) 
33 Cal. 842, the circumstances were special. 


(t) Gajapati v. Pusapati (1892) 19 I.A. 184, 
10 Mail. 1 ; Gann Nath v. (laya Knar 
(1928) 55 I.A. 399, 111 I.C. 485, (’28) 
A. PC. 251, overruling Jai Naraxn v. 
Munna Lai (1928) 50 All. 489, 107 
I.C. 099, (’28) A.A. 92. Sec also Vullura 
v. Sasapu (1925) 49 Mad. L. J. 479, 
90 I.C. 881, (’20) A.M. 0 : Krishna Prulup 
Singh v. Prrmbada Kurnvar (1932) All. 
708, 203 I.C. 97, (’42) A .A. 305 (1942) 
A.L.J. 487. 

( j) Dulhin Parbati Kuer v. Baijnath Prasad 
(1935) 11 l’at. 518, 155 I.C. 213, (’30) 
A.A. 300; Ammani Amma v. Periasami 
Vdayar (1923) 45 Mad. L.J. 1, 74 I.C. 58. 


Ss. 181B, 
181C 
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A Hindu dies leaving two widows A and B, and leaving two properties X and Y. 
The widows divide the properties so that A obtains possession of property X, and 
B of property Y. A afterwards mortgages property X for debts contracted by her for 
a legal necessity, and puts the mortgagee in possession. On A’s death, B is entitled to 
possession of property X from the mortgagee. i 


The same principles apply to two or more daughters ( k ). 


181D. Alienation by widow may be by way of mortgage 
or sale.—Where a case of necessity exists, the widow or other 
limited heir is not bound to raise money on her personal 
security. She may sell the property or mortgage it. She is not 
bound to mortgage it, if a mortgage would be more prejudicial 
to her than a sale by reducing her income to a greater 
extent (l). Even if a mortgage would have been more 
beneficial than a sale, still if she and the purchaser are both 
acting honestly, the sale cannot be set aside on«the ground 
solely that she ought to have mortgaged and not sold ( m). 
If the property has been mortgaged, but the income of the 
property is not sufficient to pay the interest on the mortgage- 
debt, she may sell the property even before the debt is due, if' 
in the circumstances this is a proper, though not a necessary, 
course to take. “ A widow, like a manager of a family, must 
be allowed a reasonable latitude in the exercise of her powers, 
provided, she acts fairly to her expectant heirs ” (n). 


182. Burden of proof of necessity.—Those who deal 
with a person who has only a limited interest in the property 
and who proposes to dispose of a larger interest, are prima 
facie bound to make out the facts which authorize such a 
disposition. The power of a widow or other limited heir to 
sell or mortgage the estate inherited by her is a limited and 
qualified power. She is at perfect liberty to dispose of her 
own life-interest in the estate, but if she proposes to alienate 
the corpus of the estate either by way of sale or mortgage, the 
purchaser or mbtgagee is bound to inquire into the necessity 
for the sale or mortgage. If the sale or mortgage is impeached, 
the burden lies on him to prove— 

(a) either that there was legal necessity in fact; (o> or 

(t) Yelumal Chetly v. Natesachari (1045) 3 Bon. L.R.. (A.C.J.) 375. 

Mad. 35. (») Vnikaji v. Vishnu (1894) 18 Bom. 534, 536. 

(() Singam v. Draupadi (1008) 31 Mad. 153 ; See al-to Niamai llai v. Din Dayol (1927) 

Bal Krishna v. llira Lai (1919) 41 All. 54 I.A. 211, 8 Lah. 597, 101 I.C. 373, 

338, 345. 50 I.C. 74, (’19) A. A. 406. (’27) A.PC. 121 [powers of mangier]. 

(m) Phoolehand v. Rughoobuns (1669) 9 W.B.. (o) Bajrang Singh v. (Jobindprasad (1936) 11 

108 *, Nabakumar v. Rhabasundari (1867) Luck. 11,154 I.C. 841, (‘35) A.O. 879, 
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(b) that he made proper and bona fide inquiry as to the 
existence of the necessity, and did all that was 
reasonable to satisfy himself as to the existence of 
the nece^ity (p). 

Tf he proves that there was a necessity in fact, the aliena¬ 
tion will be upheld, even though the necessity was brought 
about by the mismanagement of the limited heir (q), unless it 
be shown that he himself contributed to the mismanagement. 

Even if he fails to prove that there was a necessity in fact, 
the alienation will be upheld, if he proves that ho made such 
inquiry as aforesaid, and that the facts represented to him were 
such {js, if true, would have justified the transaction [ill. (1)]. 

In no case, however, is he bound to see that the money paid 
by him is applied to meet the necessity. The reason is that he 
can rarely have the means of controlling the actual application, 
unless he himself enters on the management (r). 

m The same rule applies to a transferee from an alienee (s) 

[ill. (2)]. 

Illustrations. 

(1) A, a Hindu widow, who|o husband has left collateral heirs (rovorsionors) alleg¬ 
ing that tho property held by her as such is insufficient for her maintenance, agroos to 
sell a field, part of such property, to B. B satisfies himself by honest and reasonable 
enquiry that the income of tho property is not sufficient for A’s maintenance and that 
the Balo of the field is necessary, and acting in good faith, buys tho field from A. Tho 
sale is binding not only on the widow, but on the reversioners, even if it turns out that 
there was no necessity in fact to sell tho property. Sec the Transfer of Property Act 
1882, s. 38, and s. 244 below. 

(2) A Hindu governed by tho Madras school of Hindu law dies leaving a daughter 
and her [daughter’s] son. The daughter succeeds to his property for a woman’s estate. 
Litigation ensues in respect of tho estate between tho daughter and a grnndnephow M 
of tho deceased. A compromise is arrived at between tho daughter and M whereby 
the estate of the deceased is divided equally between them, jlf know that ho had no 
honest claim to tho estate. Jlf then mortgages tho property that camo to his share to 
K, the mortgage deed stating that tho property had been transferred to M under tho 
compromise. The daughter’s son sues M and K for a declaration that the compromise 
and the mortgage are not binding on him. The compromise between* the daughter and 
M is set aside as not binding on tho daughter’s son. Is K in any better position than 
M ? The Judicial Committee has held that hois not. K had notice that M took from 


(p) Ramatumd Lai v. Damodar Das (1011) Alt. 
820, 199, l.C. 309, ('42) A.A. 110, (1942) 
Ajj.J. 94. 

(g) Rai Ilajethuiar Bali v. liar Kishen Bali (1933) 
8 l.wls. 638, 160 l.C. 310, (’33) A.O. 170. 

(r) Hunooman Persaud v. Muesamat Babooee 
(1850) 6 M.I.A. 393; Cavulp Vencata v. 
Collector of Alasulipatam (1807) 11 M.I.A. 
619; Kammwar Pmhmi v. liun Bakadoor 
(1881) 0 Cal. 843, 8 l.A. 8; Hurro Nath 
v. Randhir Singh (1891) 18 Cal. 311, 18 1. 


A. 1 ; Amarnath v. Achan Kuar (1892) 
14 All. 420, 19 I.A. 198; Maheshar v. 
Ratan Singh (1890) 23 Cal. 76«, 23 LA. 
67 ; Sham Sunder v. Achhan Kunwar (1899) 
21 All. 71, 25 I. A. 183; Dharamchand v. 
Bhawani (1898) 25 Cal. 189, 21 Ij\. 183 ; 
Bhagwat Dayal v. Debi liayal (1908) 
35 Cal. 420, 35 I.A. 48; (Jhansham Singh 
v. Badiya Lai (1902) 24 All. 547. 

(a) Obala Korulama v. Kandatam.% (1924) 61 
l.A. 145, 47 Mad. 181, 79 l.C. 961, (*24) 
A, PC. 56. 


S. 182 
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one who was a limited heir, and he was therefore’bound to inquire whether tho compro¬ 
mise was valid, but he had failed to do so. “ Here there is no proof either of necessity 
or of inquiry validating the compromise." Tho mortgage to K also was therefore held 
not to bo binding on the daughter’s son. The provisions of ss. 89 and 96 of the Indian 
Trusts Act, 1882, do not apply to such a cas-i: Obala Kontfama v. Kandasami (1924) 
61 I.A. 146, 47 Mad. 181, 79 I.C. 961, (’24) A.PO. 66. 

What the alienee must prove.—" Ono who claims titlo under a conveyance from a 
woman, with the usual limited interest which a woman takes, and who seeks to enforce 
that title against reversioners, is always subject to the burden of proving not only tho 
genuineness of his conveyance, but the full comprehension by the limited owner of the 
nature of tho alienation she was making, and also that tho alienation was justified by 
necessity, or at loast that tho alienee did all that was reasonable to satisfy himself of 
the existence of such necessity" (t). “ In ovdor to sustain an alienation by a Hindu 
widow of the corpus of her husband’s estate, it must bo shown, either that thoro was 
legal necessity for tho alionation, or, at least, that tho grantee was lod on reasonable 
grounds to believe that thoro was ” («). Lapse of timo docs not affect tho question of 
onus of proof regarding necessity except in so far as it might give rise to a presumption 
of acquiescence, or save tho alienee from advorso inferences arising from the scanty proof 
which might be offered on his behalf (r). 

Recitals of necessity .—Recitals in mortgages or deods of sale of tho existence of 
necessity aro admissible in evidence (to), but they are not cvidonce by themselves of the 
act ( x). To substantiate tho allegation of tho existence of necessity there must bo some 
evidonco aliunde (y). Tho reason is that thealienoc, to protect his intorost, majl got 
falso recitals to bo mado (z). But when by effluxion of time evidonco independent of 
the recitals becomes unavailable, a recital of necessity, consistent with probability and the 
circumstances, assumes groator importance; it is clear evidonco of a representation to 
tho purchaser, and, when evidence of actual inquiry by him has become impossible, the 
recital, coupled with circumstances which justify a reasonable beliof that an inquiry 
would have confirmed its truth, is sufficient evidence to support tho deed (a). 

The absence of a recital of necessity in a deed of sale does not vitiate tho sale. The 
necessity may be proved by other evidonco (6). 

Lapse of time .—Where a long period (82 years) has elapsed sinco tho sale took place, 
it is not reasonablo to expect such full and detailed evidence of tho circumstances which 
gave riso to the sale as in tho case of an alienation at a moro roccnt date, and prosump¬ 
tions are permissible to fill in the details which have been obliterated by timo (c). 


(!) Bhagwat Dtiyul v Dm Dayal (1908) 39 Cal. 
430. 35 I.A. 48, 57-58. 

(tt) Amamath v. Arhan Kuar (1892) 14 All. 420, 
429, 19 I.A. 100, 202. 

(v) Baraneshivar v. Chandi Prasad (1911) 38 
Cal. 721, 12 I.C. 931, affind. (1915) 43 
Cal. 417, 30 I.C. 499, (’15) A.l’C. 57. » 

(hi) Banga Chaiuha v. Jagnt Kishore (1915) 43 
I.A. 249, 44 Cal. 180, 30 I.C. 420, (’10) 
A.l’C. 110; Durban JmI v. Unbind (1924) 
4(1 All. 822, 820, 80 I.C. 31, (‘21> A.A. 902. 
(r) Bednath v. Haiti liajeshwari Devi (1038) 
13 Luck. 357, 108 I. C. 725, ( 37) A. O. 
400. 

(y) Brij Lai v. Indar Bn invar (1014) 30 All. 187, 
23 I.C. 715, (’14) A.VO. 38 ; Bisumnath v. 
Kayastha Trading Corporation (1929) 8 Vat. 
450, 119 I.C. 405, C29) A.V. 422 ; Jiajlakhi 
Debia v. Bokul Chandra (1809) 13 M. 
I.A. 209, 3 Bong. L.R. (I’.C.) 57. See 
also Vasonji v. Chanda Bibi (1915) 37 
All. 309, 370, 29 I.C. 781, (’15) A.l’C. 18 ; 
Debendranath Sarma v. Nagendranath Dult 
(1033) 00 Cal. 1158, 149 I.C. 622, (’33) 
A.C. 900. 


(z) Muhammad v. Brig Bihuri (1924) 40 AH. 

050, 82 I.C. 6, (’24) A.A. 930. 

{a) Banga Chandra v. Jagal Kishore (1910) 43 
I.A. 249, 44 Cal. 180, 30 I.C. 420, (10) 
A.l’C. 110; Bam Narain v. Nandrani 
(1028) 60 All. 823, 114 I.C. 808, (’29) A.A. 
128 ; Thakar Singh v. Met. Uttnin (10) 10 
Lah. 013,118 I.C. 449, (’29) A.L. 295 Rai 
ltajeshwar Bali v. liar Kishen Bali (1933) 
8 Luck. 538, 150 I.C. 346, (’33) A.O. 170. 
(6) Womesh Chunder v. Digumbure (180) 3 
"W. K. 154. 

(c) Chintamanibhatla v. Bani of Wadhwan (1920) 
47 I.A. 0, 43 Mad. 541, 55 I.C. 538, (’20) 
A.PC. 04; Itaraneswar v. Chandi Prasad 
(1916) 43 Cal. 417, 30 1.0. 49V, (’15) A.VC 
57 allmg. (1911) 38 Cal. 721, 12 I.C. 931'; 
Bam Narain v. Nandrani (1928) 50 All. 
823, 114 I.C. 868, (’29) A.A. 128; Thakar 
Singh v. Met. UUam (1020) 10 Lah. 613, 
118 I.C. 449, (’29) A. L. 205 ; Piari Lai 
v. Similar Singh (1022) 44 All. 766, 08 
I.C. 805, (’22) A.A. 430 ; Babulal v. Manik 
Ltd (1941) Nagpur 124, 102 I.C. 826, (’41) 
A.N. 70. 
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Sale of interest; —See notes to s. 244 under the some head. 

Burden of proof : “ Consent decree ” involving alienation to mortgagee. —It has been 
held by a Full Bench of the Madras High Court that where a widow who has mo^gaged 
her husband’s property is «sued by the mortgagee, and the suit is compromised by a 
transfer of the property by the widow absolutely in consideration of the mortgage debt, 
the burden of proving that the compromise was valid and binding on the reversioners is 
on the mortgagee purchaser (d). In a recent Privy Council case a widow sued upon a 
mortgage executed to her husband and obtained a decree for sale. Sho then purchased 
with the leave of Court sorno of the mortgaged properties at the auction-sale. The 
mortgagors filed a petition in objection to the sale. The widow then entered into a com¬ 
promise with the mortgagors. The High Court of Patna held that the burden was on the 
reversioners impeaching tho compromise to show that tho compromise was not binding 
on them. Their Lordships of tho Privy Council said ; “ Their Lordships do not find 
it necessary to consider whether tho judgment of tho High Court, in so far as it places 
the burden of proof upon the present appellants [reversioners], is absolutely and without 
qualification sound” (e). Sco also ill. (2) above. 


Ss. 

182,183 


183. Alienation by widow with consent of reversioners, 
that is, for presumptive legal necessity..—(2) When the alie¬ 
nation of the whole or part of the estate by a Hindu widow 
or other limited heir is to be supported on the ground of legal 
necessity, then if such necessity is not proved aliunde and the 
alienee does not prove inquiry on his part and honest belief in 
the necessity, the consent of such reversioners as may fairly 
be expected to be interested to dispute the transaction will be 
held to afford a presumptive proof which, if not rebutted by 
contrary proof, will validate the transaction as a right and 
proper one ( f ). 


Mere consent of the next reversioner does not validate ah 
alienation; it is only of evidential value. It is no conclusive 
proof of the existence of legal necessity. It raises a presump¬ 
tion of the existence of legal necessity. As the matter rests in 
presumption only, the actual reversioner at the widow’s death 
is not precluded from questioning tho alienation, but the burden 
lies upon him to show that there was no legal necessity for the 


(d) Tirupatiraju v. Venhayya (1922) 45 Mad. 

604, 67 l.C. 470, (’22) A.M. 131 fF.B.l. 

(«) Ramumran Prosad v. Shyatn Kumari (1926) 
49 I.A. 342, 340 3'0, 1 Pat. 741, 740, 20 
l.C. 71, (’22) A. PC. 356. 

(/) Ranyanamiv. Aarhiappa (1010) 40 T. A. 72, 
42 Mn<l. 623, 50 l.C. 498, (’18) A.PC. 196 ; 
Bajrangi Singh v. Manokamika (1908) 30 
All. I, 35 T.A. 1, overruling llamphal llai 
v. Tula (1884) 6 All. 110 ; Debi Prosad v. 
Golap Ma g at (1913) 40 Cal. 721,19 l.C. 273 
[F.B.]: Vinayak v. Qo'ind (1001) 25 Bora. 
120 ; Pilu v. Babaji (1010) 34 Bom. 105, 
4 l.C. 584; Ramkmhna v. Tripurabai 
(1011) 155 Bom. L. K. 940, 12 l.C. 520; 
Bijoy Gopal v. Girindra Nath (1014) 41 


Cal. 793, 805, 23 l.C. 102, (’14) A.PC. 128 , 
Moli v. Jsiblas (1017) 41 Bom. 93, 37 l.C. 
945, (’10) A. B. 85 : (JhUiawan v. Musaam- 
malUaj Kumari (1921) 43 All. 534, 03 l.C. 
556, (’21) A.A. 33 [presumption rclmttrd]; 
Bhup Singh v. Jhamman Smgh (1921) 44 
All. 95. 64 l.C. 630, (’22) A.A. 160 ; Darbari 
Lai v. Gobind (1924) 40 All. 822, 80 l.C. 31, 
(’24) A.A. 902 [presumption not rebutted 1; 
Muhammad Sa’id v. Humour Darshan 
(1928) 50 AH. 75, 103 T.C. 116. (’27) A.A. 
835: Hamamurthu v. Hhimusankararao 
(1938) Mail. 088, 178 l.C. 784, (’38) A.C. 
433; Allah Diya v. Sana Deii (1042), 
All. 745, 204 l.C. 133, (’42) A.A. 831 
(1012) A.L.J. 443. 
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alienation (ill. (a)] (g). When he adduces no evidence to rebut 
the presumption he must fail ( h ). The mere fact that the 
consent was given for a consideration does not negative the 
presumption ( i). If the consenting reversioner himself is 
the actual reversioner, he will be precluded by his consent 
from questioning the alienation [sec. 191] unless he can show 
that his consent was obtained by misrepresentation of the 
facts (j). When the presumption, that the alienation was 
justified by legal necessity, had been displaced, there is no 
presumption that any of the items constituting the consideration 
were justified by legal necessity and the onus of proving legal 
necessity for any item is on the alienee ( k ). 


Where an alienation is made without the consent of the next reversioner, the 
burden lies on the alienee to Bhow that the transaction was one for lcgal necessity [s. 182], 

(2) The quantum* of consent necessary to raise this pre¬ 
sumption depends upon the facts of each particular case. Ordi¬ 
narily the consent of the whole body of persons constituting the 
next reversion should be obtained, though there may be cases in 
which special circumstances may render the strict enforcement 
of this rule impossible. In any case e there should be such a 
concurrence of the members of the family as suffices to raise 
a presumption that the transaction is a fair one and one justified 
by Hindu law. The consent may be given at the time of 
alienation or it may be given even after alienation ( l ) [ill. (c)]. 


The consent to be of any effect must be given with full 
knowledge of the circumstances ( m ) and of the effect of the 
transaction and with an intelligent intention to consent to such 
effect. Mere attestation of a deed does not necessarily import 
consent to an alienation effected by it (n). 


(g ) Muhammad Said v. Kunwar Durshan (1028) 
60 All. 75, 103 I.C. 110, (-27) A.A. 835, 
178 I.C. 784, (’38) A. C. 433 ; Ramamarthy 
v. Bhimasankararao (1038) Mad. 688. 

(A) Rax Bajrang Bahadur Sirujh v. Ram’shar 
But Singh (1037) 12 Luck. 684, 166 I.C. 
113, (’37) A. O. 180. 

(i) Bajrangi Singh v. ManokarnUa (1007) 30 

All. 1, 35 1.4. 1 ; Am'> flu Prasad v. 
Chandramani (1020) 8 Pat. 306, 117 I.C- 
807, (’20) A.P. 280. 

(j) Uarendra Nath Mukherji v. Ilari Pada 

Mukherji (1038) 2 Cal. 402. 

(k) Indarjit Singh v. Jaddu (1033) 55 AU. 157 

144 I.C. 108, (’33) A.A. 160. 

(l) (1007) 30 All. 1, 351.A. 1, supra ; approving 

Radha Shyam v. Joy a Ram (1800) 17 Cal. 
896; Raj Lukhee Daht v. Qokoo Chundar 


(1869) 13 M.I.A. 209, 3 Beng. L.R. (P.C.) 
67; Sham Sunder Lai v. Achhan Kunwar 
(1808) 21 All. 71, 25 I.A. 183 ; (1914) 
41 Cal. 793, 23 I.C. 162, (’14) A. PC. 
128, supra ; (1913) 40 Cal. 721, 19 I.C. 
273, supra. 

(t») «Uarendra Nath Mukherji v. Bari Pada 
Mukherji (1938) 2 Cal. 402. 

(n) Sham Sunder v. Acchhan Kunwar (1898) 
25 I.A. 183, 189, 21 All. 71. 80; Bari 
Kishen v. Kashi Pershad (1914) 42 I.A. 
64, 42 Cal. 876, 27 I.C. 674, (’14) A. PC. 00 ; 
Barga Chandra v. Jagat Kishore (1916) 
43 I.A. 240, 255, 44 Cal. 186, 190, 36 
I.C. 420, (’16) A. PC. 110; Thakur 
Prasad v. Musammat Dipa Kuer (1931) 
10 Pat. 352, 362, 134 I.C. 129, (’31) A.P. 
442; Bar Mitra v. Raghuhar (1928) 3 
Luck. 645, 110 I.C. 618, (’28) A.O. 342. 
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Tho “next” reversioners referred to above are persons who would be entitled to 
succeed to the estate of the last full owner if the widow had died at the moment of the 
alienation. They are also called “ next presumptive reversioners " or “ immedjpte ” 
reversioners. The more remote reversioners are called in some cases “ contingent,” in 
some cases “ subsequent,” anfl in some cases “ distant ” reversioners. 

Where the next reversioner is a female, as, for instance, 
a daughter, her consent alone is not sufficient to validate an 
alienation, whether she takes a limited estate (o), or an absolute 
estate as in Bombay (p). In such a case the consent both of the 
female reversioner and the immediate male reversioner is neces¬ 
sary to validate the alienation, (q) [ill. (b)]. But though her 
consent alone would not validate the transaction so as to bind 
the reversion, it would preclude her from impugning the validity 
of the alienation on the principle stated in sec. 191 ( r ). 

The consent of a jtmale reversioner cannot be regarded as affording the slightest 
presumption that the alienation was a justifiable one. The reason is that by Hindu 
law all women are supposed tb be in a state of dependence (s). An alienation with the 
consent of a female reversioner and a distant male reversioner will not bind the immediate 

male reversioner (f). 

\ 

(3) An alienation made with the consent of reversioners 
may be of the whole or of a part of the estate ; it need not 
be of the whole estate (it).* 

Prior to tho decision of the Privy Council in Rangaswami'a case (v), it was held by 
the High Court of Madras that, where an alienation made by a widow is sought to be 
supported on tho sole ground that it was made with the consent of the next reversioners, 
tho alienation must bo of the whole of tho property inherited by her and that an alienation 
of a portion only of the property is not valid (to). On the other hand, it was held by th<* 
High Courts of Calcutta (x) and Bombay (y), that a valid alienation may be made even 
of a portion of tho property. Tho Privy Council has rejected tho Madras view, and held 
that tho alienation may bo partial. 

{£) The alienation must bo one for consideration, e.g., 
a sale, a mortgage or a lease (s). Except in the cases mentioned 
in sec. 179, sec. 181A (2) (iii), and sec. 181B (2) (v), a gift 
by a widow or other limited lieir of the whole or any part 


(o) Bepin Hehari v. Durga Charan (1908) 35 Cal. 

1088; Kooer Goolab Singh v. Rao Kurun 
Singh (1871) 14 M.I.A. 176. 

( p) Varjivan v. Qhelji ( 1981) 5 Bom. 563 (daugh¬ 

ter) ; Vinayak v. Govind (1901) 25 Bom. 

129.134- 135 (sister) ; Pilu v. Babaji (1909) 
34 Bom. 165, 4 I.C. 534 (daughter). But 
soe Malik Saheb v. Malik Arjunappa 
(1914) 33 Bom. 224, 22 I.C. 292, (’14) 
A.B. 187, where It was assumed that a 
daughter's consent was sufficient. 

(g) (1881) 5 Bom. 563, supra; (1901) 25 Bom. 

129.134- 135, supra. 

(r) Akkawa v. Sayadkhan (1927) 51 Bom. 475, 
102 I.C. 232, (’27) A.B. 2(H). 

(*) 6 Bom. 563, at p. 571, supra. 

U) Muhammad v. Urij Hihari (1924) 46 All. 656, 


82 1. C. 5, ('24) A,A. 939. 

(«) Rangasami v. Nachxappa (1919) 46 I.A. 72. 
81-84, 42 Mad. 523, 533-536, 50 I.C. 498, 
. ('18) A. PC. 196. 

(r) (1919) 46 I. A. 72, 42 Mad. 523, 50 I.C. 498, 
(’18) A.PC. 106, supra. 

(w) Muthuveeru v. Vythilinga (1909) 32 Mad 
206, 3 I. C. 470 ; Marudamuthu v. Shn- 
nivasa (1898) 21 Mad. 128. 

(r) Putin Cluindra v. Bolai Mandal (1908) 35 
Cal. 939. 

(y) See Vinayak v. Govind (1901) 25 Bom. 129, 
where a sale of a portion only was up¬ 
held. 

(.’) Bijoy Gopal v. Qirindranath (1914) 41 Cal. 
793 [P.C.l, 23 I.C. 162, (’14) A.PC. 128 
(lease for 60 years held valid]. 
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S. 183 of the estate inherited by her to a third person (that is, a 
person other than the next reversioner), is not binding on the 
actual reversioner, even if made with the consent of the next 
reversioner. The consent of the next reversioner, though it 
affords good evidence of legal necessity in the case of an 
alienation for consideration, cannot possibly afford such 
evidence in the case of a gift , there being no room for the 
theory of legal necessity in the case of a gift (a). 

A gift of the entire estate to the next reversioner or reversioners 
amounts to a surrender, and is. good on that ground [s. 197]. 
But a gift, though it be of the entire estate, to some only of 
several reversioners without the consent of the rest (h), or a 
gift of part of the estate though it be in favour of the whole 
body of reversioners (c), does not amount* to a surrender. 
It is a gift pure and simple, and it cannot be supported as an 
alienation under this section ( d ). It stands on the same 
footing as a gift to a stranger, and it may be 'avoided by the 
actual reversioner at the widow’s death. 

A deed of gift of part of the estate in favour of the next 
reversioner where there is only one.such, followed by a deed 
of sale by him of that part to a third party, may be supported 
as an “ alienation with the consent of the next reversioner ” 
under this section, if the two documents are so connected as 
to form one transaction, that is, a transaction of sale (e). A 
conveyance of the whole estate by a widow and the next 
reversioner jointly to a stranger is valid but an alienation by 
a widow to a stranger and the next reversioner is not valid, 
especially if the reversioner is a minor (/). 

The High Court of Calcutta has held that a gift of the 
entire estate by a widow to a third person with the consent 
of the whole body of the next reversioners, may be supported 
as a surrender under sec. 197 ; such a gift, in the view of that 


(«) Bangaswami v. Xarhiappa (1019) 40 J.A. 
72, 85, 42 Mad. 523, 537, 50 IX'. 498, 
(’18) A.l'C. 196 ; 1‘ilu v. Babaji (1909) 34 
Pom. 105, 4 1. C. 584; Bakhta war v. 
Bhagwana (1910) 32 All. 176, 6 I.C. 270 ; 
Abdulla v. Bam Ul (1912) 34 All. 129, 12 
I.C. 129; Khawani Singh v. Chet Bam 
(1917) 39 All. 1, 37 I.C. 86, (’17) A.A. 
341 ; Harihar v. Uda in at h (1923) 45 All. 
260, 74 I.C. 113, (’23) A.A. 190 [next 
reversioner an insolvent-gift made to 
his son with his consent—gift held had— 
creditor’s claim upheld]; Bindtxhwuri v. 
JTtir Xaram (1929) 4 l.uck. 622, 127 


.. I.C. 20, (’29) A.O. 185. 

(b) Khawani Singh v. Chet Bam (1917) 39 All. 

1, 37 I.C. 86, (*I7) A.A. 341 ; Itaghunandan 
Singh v. Tvlsi Singh (1924) 46 All. 38, 
75 I.C. 244, (’24) A.A. 315. 

(c) l’ilu v. Babaji (1009) 34 Bom. 165, 4 I.C. 

584. 

(d) See (1019) 46 I.A. 72, 42 Mad. 523, 50 I.C. 

498, (’18) A.l’C. 106, nupra. 

( e ) Muhammad Sa'id v. Knn.uar Danhan (1928) 

50 All. 75, 103 I.C. 116, (’27) A.A. 835. 
(/) Bala v. Buga (1936) 60 Bom. 211, 38 Bom. 
L. K. 1087,100 I.C. 771, (’37) A.B. 43. 
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Court, amounts in effect to two transactions, namely, (1) a 
surrender in favour of the next reversioners which would 
vest the estate in them, and (2) a gift by them of the estate 
to the third person '{g). On the other hand, it has been held 

in Bombay that such a gift is not validated even if made 

with the consent of the whole body of the next reversioners, 
and that though it may be binding on the widow and the 
consenting reversioners, it is not binding on the actual 

reversioner on the widow’s 'death nor on a son subsequently 
adopted by her (h). The question arose in a recent Privy 
Council case (i), but their Lordships expressed no opinion 
on it,.the transaction having been set aside on the ground 
that the consent of the next reversioner was not proved. 

(5) An alienation made by a widow without legal 

necessity and without the consent of the reversioners does 
not bind the reversioner ( j ); it binds only her interest in 
the property [s. 185]. 

In liangasunmi v. Nnchiappa (!;) a gift was mado by a widow to tho nearest rover - 
sioncr who was tho cousin of the last owner. The gift was only of a portion of tho property. 
Their T.ordships of tho Privy Council held that the transaction being a gift it could not 
possibly be held to be evidence of an alionation for valuo for purposes of necessity so as 
to bind the actual reversioner. Nor could it be supported as a surrender ]s. 197], for a 
surrender must bo the whole estate, and tho gift in that case was of part only of tho 
estate. 

1Hunt rations. 

(a) A Hindu dies leaving a widow, three brothers, and a paternal uncle. Ho leaves • 
three houses. Tho widow sells one of the houses to X with the consent of all tho brothers. 
Here the brothers constitute the next reversion, whilo tho uncle is a remote reversioner. 
The sale having been made with the consent of the brothers, it is binding on the whole 
reversion including the actual reversioner. The result is that if all tho brothers dio in 
tho lifetime of the widow, and tho uncle succeeds to tho estate on tho widow’s death, 
tho sale will bind him, though he was not a consenting party to it. unless ho proves that 
there was no legal necessity for the sale and that the purchaser did not bona fide believe 
that there was such necessity. See sub-sec. (/). 

(b) A dies leaving a widow, a daughter, a brother and a paternal uncle. The 
widow succeeds to the estate of A as his heir. She then sells tho property with tho 
consent of her daughter. After the death of tho daughter and of the brother, the uncle 
disputes the sale. More the consent having been given by a female reversionor, there 
is no presumption that the sale was for legal necessity. The burden, therefore, lies on 
the purchaser to show that the sale was for legal necessity, or that ho had made proper 
and bona fide enquiries and had satisfied himself as to tho existence of the necessity 


(g) Xobokuhore v. Hari Xath (1881) 10 Cal. 1102 
[F. B.i, explained in Uanganteami v. 
Xaehiappa (1910) 46 I.A. 72, 80-81, 42 
Mad. 523, 533, 50 I.C. 408, (’18) A.PC. 396. 
(A) Tukaram v. Vena (1031) 53 Bom. 46, 120 
I.C. 591, (’31) A.B. 100. 

(i) X am‘/a ntwtnii Ayynr v. Rama Ay gar 


(1030) 57 I.A. 305. 53 Mad. 002, 128 I.C. 
261, (’30) A.l’C. 207. 

(j) Ilarendra Xath Mukherji v. Hari Pada 

Mukherji (1938) 2 Cal. 402. 

(k) (1919) 46 I.A. 72, 85, 42 Mad. 523, 537, 50 

I.C. 498, (’18) A.l’C. 196. 
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Ss. But if A’s brother had consented to the sale, the burden would havo been on the uncle 

183-185 to show that there was no legal necessity and that no such enquiries had been made by 

the pifcehaser. See sub-sec. (2). 

(c) A ITindu dies leaving a widow and four male relations who are then the next 
reversioners. The widow, without the consent of the reversioners, executes several 
deeds of sale one after another of portions of her husband’s estate to her son-in-law. 
Sometime afterwards all the reversioners pass a writing to the widow ratifying the sales 
to the son-in-law and agreeing not to dispute their validity. The sales are binding not 
only on the consenting reversioners, but also on the actual reversioners, unless it is shown 
by the actual reversioners that tho transactions were not proper. It is immaterial that 
the consent was given after the execution of the deeds: Bajarangi v. ManoJcamika 
(1908) 30 All. 1, 35 I.A. 1. See sub-sec. (2). 

I 

Similarly an alienation without legal necessity and with the consent of some of the 
reversioners does not bind other reversioners (2). 

184. Effect of alienation made for legal necessity or with 
consent of next reversioner. —An alienation made by a widow 
or other limited heir of property inherited by Her for justifying 
necessity, or with the consent of the next reversioners as 
stated in s. 183, passes an absolute estate in the property to 
the alienee. It is not only binding on her, but also oh,the 
reversioners, including reversioner^ subsequently born (m) 
or adopted (n). 


185. Effect of alienation made without legal necessity and 
without consent of next reversioner.— ( 1) An alienation made 
by a widow or other limited heir of property inherited 
by her, without legal necessity and without the consent of 
the next reversioners is not binding on the reversioners, but 
it is nevertheless binding on her so as to pass her own interest 
[that is life-interest] to the alienee (o). 


(2) Even as regards reversioners it is not absolutely 
void, but voidable at their option. They may affirm it, or 
treat it as a nullity without the intervention of a Court, and 
they show their election to do the latter by commencing an 
action to recover possession of the property (p). In such a 
case he is not entitled to mesne profits for a period before 
the exercise of the election (g-). See s. 190. 


ID Lakshmi Prasad Singh v. Kunai Singh 
(1044) All. 484. 

(m) Vinayafc v. Govind (1001) 25 Bom. 129. 

(n) Rajkristo v. Kishorte (1865) 3 W. R. C.R. 

14 ; Pilu v. Bnhaji (1909) 34 Bom. 105. 
4 I.C. 584; Ramkrishna v. Tripurabai 
(1911) 13 Bom. L.R. 940, 12 I.C. 529. 

(o) Ramchandra v. Bhimrai (1877) 1 Bom. 577 ; 

Chidambaramma v. Hmainamma (1916) 
39 MaO. 565, SO I.C. 101, (’16) A.M. 347 ; 
Dhanji v. Dhuma (1924) 26 Bom. L. R. 
277, 80 I.C. 234, (’24) A.B. 382; 


Goivardhandas v. I'tru Mai (1920) 1 Lai). 
48, 55 I.C. 847, (’20) A.L. 397. 

(p) Bijoy Gopal v. Krishna (1007) 34 Cal. 329, 

34 I.A. 87; Ramgouda v. Bhausaheb 
(1927) 54 I.A. 396, 52 Bom. 1, 105 I.C. 
708, (’27) A.PC. 227; Kondama Ndicker 
v. Kandasamy Goundar (1024) 51 I.A. 
145, 47 Mad. 181, 79 I.C. 061, (’24) A.FC. 
56. In Modhu Sudan v. Rooks (1807) 
25 Cal. 1, the alienation was affirmed. 

(q) Mohanlal v. Jagjiwan (1088) Bom. 292, 40 

Bom. I,. R. 394, 176 I. C. 70, (’38) A. B. 
298. 
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185A. Persons entitled to impeach unauthorized alienations.— 
The persons entitled to impeach unauthorized alienations 
by a widow or other limited heir are obviously the next 
reversioners. It is 'not the law, however, that reversioners 
alone can impeach such alienations. Any person who has an 
interest in the succession is entitled to impeach them, e.g., the 
Crown taking by escheat ( r ) [s. 176]. But a stranger to the 
reversion, e.g., a mortgagee from a widow, cannot impeach 
them (s). As to suits by reversioners, see sec. 207. 

Illustrations. 

A Hindu widow mortgages a house forming part of her husband’s estate to M (who 
is not a reversioner). She then conveys the house by way of gift to 0. After the 
widow’s death, G sues M for redemption. M contends that the gift is invalid [s. 183(4)], 
and that G is not therefore entitled to redeem.- Is M entitled to challenge the gift ? 
No, because he is a stronger to the reversion : Sitaram v. Khandu (1921) 45 Bom. 105, 
69 I.C. 480, (’21) A.B. 413. 

As to the remedies of reversioners in cases of unauthorised alienations, see s. 205 
below. As to limitation, see ss. 208-209. 

Escheat. —Even if there be no reversioners, a widow or other limited heir cannot 
alienate property inherited by her without legal necessity. Such an alienation will not 
bind the Crown where the Crown is entitled to the property by escheat in default of 
reversioners it). 

Tenant dying without heir. —A landlord to whom the holding of a tenant reverts 
on the tenant’s death without leaving heirs is entitled to challenge an unauthorized 
alienation made by the tenant, where the tenant is a Hindu widow or other limited 
heir («). 

186. Lease by widow. —A widow or other limited heir 
may in the exercise of her power of management [s. 198] 

grant leases of properties belonging to the estate. But 
she has no power to grant a permanent lease or a lease for 
a long term so as to bind the reversion, unless it is justified by 
legal necessity (v), or it is for the benefit of the estate (w), or 
made with the consent of the next reversioners ( x). Apart 
from such necessity, benefit or consent, to create a new and 
fixed rent for all time, though such rent be adequate at the 


(?) Thakur Prasad v. Musammat Dimi Kuer 
(1931) 10 Pat. 352, 359-362,134 I.C. 129, 
(’31) A. P. 442; Maharaja Kesko Prasad 
v. Chandrika (1923) 2 Pat. 217, 228, 68 
I.C. 394, (’23) A.P. 122 ; Sitaramv. Khandu 
(1921) 45 Bom. 105, 59 I.C. 480, (’21) A.B. 
413 ; iharx v. Bijai (1923) 45 All. 013. 610, 
74 I.C. 865, (’24) A.A. 109. 

(s) Sitaram v. Khandu, supra ; Bipat Mahton 
v. Kulpat Mahton (1034) 13 Pat. 182, 153 
I.C. 439, (’34) A.P. 498 ; Ajodhia Prasad v. 
Mt. Sanjhari Kuer (1931) 0 Luck. 710,139 
I.C. 631, (’32) A.O. 342. 

(I) Collector oj Masulipatam v. Caraly Vencata 
(1801) 8 M.I.A. 529 ; Kundan v. Secretary 
of State (1926) 7 Lah. 543, 90 I.C. 805, 
(’26) A. L. 673. 


(«) Prasad Nath v. Amtnra Prasad (1930) 9 Pat. 
515, 117 I.C. 030, (’30) A.P. 407. 

(v) Sankar Nath v. Bejoy Copal (1908) 13 C. W.N. 

201 [lease for 00 years]; Bijou Copal v. 
Cirindranalh (1914) 41 Cul. 793, 23 I.C. 
102, (’18) A.PC. 128 [lease for 00 years]; 
Ndbakishore v. Upendrakishore (1923) 37 
Cal. L.J. 319, 74 I.C. 012, (’23) A.C. 503. 

(w) Btjoy Copal v. Cirindranalh, supra [lease 

lor 00 years]. 

(x) (1914) 41 Cal. 793, 23 I.C. 162, (’18) A. 

PC. 128, supra; (1908) 13 C.W.M. 201. 
supra : Upendra Nath v. Bindmri (1915) 20 
C.W.N. 210, 32 I.C. 468, (’16) A.C. 843 
Dayamani v. Srinibash (1906) 33 Cal. 
842 [permanent lease]. 
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Ss. 

186-188 


time of fixing it, in lieu of giving the estate the benefit of an 
augmentation of a variable rent from time to time, is 
a breach of duty on the part of the widow (y). Such a lease, 
however, is not void, but voidable at the option of the 
reversioners. It does not come to an end at the death of the 
widow ; it is valid until it is set aside ( z ). A permanent lease 
is not justified even if it is granted to improve the land. The 
expression “ for the benefit of the estate ” has reference to 
the preservation and protection of the estate, and not to its 
improvement (a). See s. 243A.- 

Baiyati settlement by a widow. —A widow may m&ko a raiyati settlement provided 
the transaction is fair and bona fide (b). 

If a widow is appointed as a Lumbardar then no co-sharcr can challenge a lease 
of Khudkasta lands by her unless he can prove that it was not an act of ordinary village 
management. A reversioner is not in a better position (c). * 

187. Alienation by widow with leave of Court under the 
Indian Succession Act, 1925, s. 307. —Where a widow or 
other limited heir obtains letters of administration, and ( .then 
obtains leave from the Court under s. 307 of the Indian 
Succession Act, 1925, to alienate the property, she can confer 
on the alienee an absolute title to«the property irrespective 
of necessity or of the consent of reversioners. The reason is 
that the alienee is entitled to trust to the order of the Court 
and he is not bound to go behind it ( d ). 

188. Equities on setting aside alienations by widow.— 
Where an alienation made by a widow or other limited heir 
without legal necessity, and without the consent of the next 
reversioners, is set aside, the question arises whether the 
alienation should be set aside in its entirety or upon terms and 
conditions. The following is the result of the decisions on the 
subject:— 

(1) It has been held in Bombay that when a sale is set 
aside, the Court may direct, as a condition of setting aside the 
sale, the return of the purchase money if the money is still 
intact at the death of the widow (e). But see sub-sec. (5). 


(y) Shibessouree Deria v. Mothooranath Arharjo 

(1800) 13 M.T.A. 270 [permanent lease liy u 
Mohunt]; Hmjhubir Sinqh v. Jethu (1023) 
2 l’ut. 171, 70 I.C. 200, ('23) A.l*. 130. 

(z) Mod/m Sudan v. Hooke (1807) 25 Cal. 1, 24 

I.A. 104 ; Bijou Go lull v. Krishna (1007) 
34 Cal. 320, 34 I.A. 87 ; Vpendru Kishore 
v. Kobo Kishore (1018) 23 C.W.N. 04, 
48 I.C. 003, ('10) A. C. 740. 

(a) Gamp v. Sum (1908) 32 Bom. 577. The 
Oedsion In Du i/a muni v. Srinibash (1900) 
33 Cal. 842, turned on the special facts of 


the eusc. 

(6) Bisiriiualh v. Pam Prasad (1011) 10 Pat. 572, 
133 I.C. 073, (’31) A.P. 380. 

(r) Ghasiram v. Girdhari (1042) Nagpur 080, 
105, I.C. 003 (’42) A. N. 300. 

(d) Ku mikhj/a v. Hari Churn (1800) 20 Cal. 607 ; 

Aimada v. Atul (1010) 23 C.W.N. 1045, 
54 I.C. 107; Hujani Kanta v. The 
Secretary of State (1010) 23 C.W.N. 052, 
52 I.C. 300, (’10) A. C. 2. 

(e) Someshirar v .Someshtcar (1023) 47 Bom. 1, 

67 I.C. 658, (’23) A.B. 16. 
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(2) It has been held by the Judicial Committee that 
where a Hindu widow sells property inherited by her fron* her 
husband, without legal necessity, and the purchaser believes in 
good faith that he is absolutely entitled thereto and makes 
any improvement in the property, the Court may in setting 
aside the sale direct the reversioner to pay to the purchaser 
the amount expended by him on such improvements as have 
enhanced the market value of the property (/). The case was 
one from Lahore where the Transfer of Property Act, 1882, 
does not apply, but the decision, it seems, would have been the 
same even if the case had been one under the Acts. 
See sub-sec. (5). 

(3) The principle of the above decision was followed bv 
the High Court of Bombay in a case of a mortgage by a widow 
without legal necessity {g), though in an earlier case the Court 
refused to allow the mortgagee even to remove the structure 
erected by him on the land after it was destroyed by 
floods ( h ). In Allahabad, it has been held that whether the 
case be one of mortgage (i), lease ( j ), or gift ( k ), if the transfer 
is not one for legal necessity, the transferee is not entitled to 
any compensation for the improvements made by him even 
if the improvements were such as have enhanced the marked 
value of the property, the ground of the decision being 
that s. 51 of the Transfer of Property Act, 1882, does not 
apply to alienations made by a Hindu widow without legal 
necessity. That section, it has been said, “ applies only to 
the case of a transferee of the immoveable property who makes 
any improvement in the property, believing in good faith that 
he is absolutely entitled thereto. But in the case of a Hindu 
widow a person dealing with her would ordinarily know that 

(/) Kidar Nath v. Muthu Mai (1013) 40 Cal. (h) Vrijbhutaiulas v. Dagarnm (1008) 32 Bora. 

555, 18 I.C. 040 (V.C.) [cost of erection 32 

of tfmple not allowed but purchaser 

allowed to remove the materials). Sco (1) Uansraj v. Matamma! Sound (1022) 44 All. 

also Raja Rai Rhwjwat v. Ram Ratan 005, 67 I.C. 314, (’22) A.A. 104 [mortgagee 

(1021) 20 All. L.J. 26, 65 I.C. 69, (’22) allowed to remove structures). 

A.VC. 01 [V.C.l, where there was partial 

necessity for the snlo. (j) Raj rap v. (lopi (1025) 47 All. 480, 432, 87 

(g) Shiddappa v. Panda rang (1923) 47 Bom. I.C. 44, (’25) A.A. 201. 

606, 72 I.C. 620, (’23) A.B. 385. But see 

Ramappav. Yetlappa (1928) 52 Bom. 307, (I) Raghunamlan v. 'l'ulsi Ram (1924) 46 A11. 

109 I.C. 582, (’28) A.B. 150. 38, 75 I.C. 244, (’24) A.A. 315. 
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* she has only a life-interest and he can reasonably be expected 
1®® to rr\ake inquiries as to whether there was any legal necessity 
for the mortgage and whether the widow had any right to 
make the transfer. The mortgagee cannot be said here to 
have acted in good faith in dealing with such a widow so as 
to affect more than her life interest ” ( l ). But see sub-sec. (5). 

(4) The question whether an alienee from a Hindu 
widow is entitled to compensation for money spent upon the 
property cannot be raised in a declaratory suit by reversioners 
during the lifetime of the widow.' It is premature to raise it in 
such a suit. It can only be raised after the widow’s death 
in a suit by reversioners for possession (m). 

(5) It has been recently held by the Judicial Committee 
that where a gift is made by a widow to a stranger of property 
inherited by her from her husband, and the donee sells the 
property, and the purchaser effects improvements believing 
in good faith that he was the owner, he is entitled, if the 'gift 
is set aside, to the alternative rights ’Mentioned in sec. 51 of the 
Transfer of property Act, 1882, namely, to be paid by the 
plaintiff at whose instance the gift is set aside the value of the 
improvements, or to require the plaintiff to sell his interest 
in the property to him (w). 

189. Purchase money applied by widow in part only to 
purposes of legal necessity.—Cases frequently arise in which 
property inherited by a widow from her husband is sold by her 
for legal necessity, but the whole of the price is not proved 
to have been applied to purposes of necessity, and the sale is 
challenged by the reversioners on that ground. In such 
cases, if the sale itself is justified by legal necessity, and the 
purchaser pays a fair price for the property sold, and acts in 
good faith and after due inquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved to have 
been applied to purposes of necessity, would not invalidate 
the sale, the purchaser not being bound to see to the application 
of the price. If the above conditions are satisfied, the sale 
must be upheld unconditionally, whether the part not proved 
to have been applied to purposes of legal necessity is 

(l) (1922) 44 All. 695, 667, 67 I.C. 314, (’22) (») NamyanaewamiAyyaT v. fiomaAyyar(1930) 

a \ 194 supra 57 I.A. 305* 5J Mftd. 09, 128 I.C. 201» 

(m) Rup Naraik v Gopal Devi (1909) 30 Cal. 780, (’30) A.PC. 297. 

30 I.A. 103, 3 I.C. 382. 
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considerable or small (o). It is wrong in such cases to draw a 
distinction, as was done by the Allahabad High Court, between 
the case where the part not proved to have been applied to 
purposes of necessity is considerable and the case where such 
part is small, and in the former case to pass a decree setting 
aside the sale conditionally upon the reversioner paying to the 
purchaser the part proved to have been applied to purposes 
of necessity and in the latter case to pass a decree upholding 
the sale conditionally upon the purchaser paying to the rever¬ 
sioners the price not proved to have been so applied (p). Where 
the sale was only partially justified by legal necessity, the sale 
may be set aside conditionally on the reversioner paying to the 
purchaser that portion of the consideration money which was 
justified by legal necessity (q). See sec. 245 and notes where 
the matter is fulfy discussed. 


The underlying principle is that if the conditions stated in the section are complied 
with, the transaction is not vitiated by some excess of tho widow's powers as rigorously 
construed. 

The leading case on the subject of alienations for necessity is Hanooman Persaud v. 
Mussamat Babooee (r), decided by the Judicial Committee in 1856. The question in 
that case was as to the extent of the power of the mother as manager of tho estate of 
her minor son to mortgage the estate. The principles laid down in that case [see note (1) 
to s. 242] have been applied also to alienations by a Hindu widow of property inherited 
by her from her husband and to alienations of joint family property by the manager of a 
joint Hindu family. 

The law as stated in the present section was laid down by the Judicial Committee 
in Suraj Bhan Singh v. Sah Chain Sukh (s), following the decision of the same tribunal 
in Krishna Das v. Nathu Ram (t). The latter case was one of sale by the manager of a 
joint Hindu family, but the same principle applies to a sale by a widow. . 


(fi) Suraj Bhan Singh v. Sah Chain Sukh (1928) 
32 C.W.N. 117, 105 I.C. 257, (’27) A.PC. 
244 [price 1U. 19,000—lls. 1,022 not 
proved to have been applied to purposes of 
necessity—sale upheld unconditionally], 
following Krishna Das v. Nulhu Ham( 1927) 
54 I.A. 70, 49 All. 149, 100 I.C. 130, ('27) 
A.PC. 37 [a case of sale by manager—price 
Rs. 3,500—Rs. 500 not proved to nave 
been applied to purposes of necessity— 
sale upheld unconditionally]; Ham Gopal 
Chose v. Bullodeb Bose (1864) W.R. (Sp. 
No.) 385 [one-third of the price not proved 
to have been applied to purposes of 
necessity—sale upheld unconditionally]; 
Luehmeedhur Singh v. Ekbal Ali (1807) 
8 W.R. 75 [price Rs.05,000—Rs. 14,000 
not proved to have been applied, etc.—- 
sale upheld unconditionally]; Chatra- 
narayan v. Uba Kunwari (1868) 5 

Beng. L.R. 201 [price Rs. 995—Rs.321 
not py>ved to have been applied, etc.— 
sale upheld unconditionally]; Kamika- 
prasad v. Srimati (1870) 5 Beng. L.R. 508 
[sale upheld unconditionally]; Felaram v. 
B galanand (1910) 14 C.W.N. 895, 0 I.C. 
207 [permanent lease on a sclami of 
Rs.125—Rs. 25 not proved to have been 
applied, etc.—lease upheld uncondition¬ 
ally] ; Medai Dalavoi v. Nainar Teran 
(1922) 27 C.W.N. 366, 74 I.C. 604, (’22) 


A.PC. 307 [price Rs.5,300—Rs. 712 not 
proved to have been applied, etc.—sale 
upheld unconditionally]; Naman Lai v. 
liar Bliaijwan (1921) 2 Lah. 357, 66 I.C. 
362, (’22) A.L. 317 [sale upheld uncondi¬ 
tionally] ; Bal Krishna v. Uira Lai (1919) 
41 All. 338, 50 I.C. 74, (’19) A.A. 406 
[price Rs. 19,500—Rs.ll,725 not proved 
to have been applied, etc.—sale upheld 
unconditionally], 

(p) Jainarain v. Bhaguxtn(IQ22) 44 All. 683, (’22) 

A.A. 321; Sanmukh v. Jagarnath (1924) 46 
All. 631, 83 I.C. 838, (’24) A.A. 708; 
Daulat v. Sankatlui (1925) 47 All. 355, 86 
I.C. 91, (’25) A.A. 324; Gobind Singh v. 
Baldeo Singh (1903) 25 All. 330 ; Ram Dei 
v. Abu Jafar (1905) 27 All. 494 ; Dwarka 
■» Ham v. Jhttlai (1923) 45 All. 429, 72 I.C. 
134, (’23) A.A. 248; Hamanand Lai v. 
Damodardas (1041) All. 620, 199 I.C. 
369, (’42) A.A. 110. 

(q) Shanti Kumar Pal v. Ji tukundlal Mandal 

(1935) 62 Cal. 204, 156 I.C. 209, (’35) A.C. 

20 . 

(r) (1856) 6 M.I.A. 393; Tirbeni Sahai v. 

Ramsingh (1938) 13 Luck. 230, 167 I.O. 
925, (’37) A.O. 361. 

(s) (1928) 32 C.W.N. 117, 105 I.C. 257, (’2T) 

A.PC. 244. 

(() (1927) 54 I.A. 79, 48 All. 149, 100 I.C. 130, 
(’27) A.PC. 39. 
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Ss. There ia a series of cases decided by the Judicial Committee in which a small part 

189-191 of the price was proved to have been applied to purposes of legal necessity, and the sale 
was |£t aside on the ground that it was not substantially for legal necessity. The 
principles to be derived from these cases may be stated thus. If a sale by a Hindu widow 
of property inherited by her from her husband is sought to l>e set aside by the reversioner, 
and part of the price is proved to have been applied to purposes of necessity, then if 
the suit is brought during the widow’s lifetime, the decree should be one declaring the 
right of the reversioner to the property on the death of the widow, and declaring also 
that the purchaser is entitled to a charge on tho property only for the amount proved 
to have been so applied (it). If the suit is brought after the widow’s death, the decree 
should be one setting aside the sale and directing the purchaser to deliver possession 
to the reversioner and to pay to him the balance of mesne profits from the date of the 
widow's death after deducting therefrom the amount proved to have been applied to 
purposes of necessity with interest thereon ( v). But if the amount proved to have been 
applied to purposes of necessity exceeds the amount of mesne profits, the decree should 
be one setting aside the sale and for possession conditionally upon the reversioner paying 
to the purchaser the difference between the two sums ( w). 

A widow is not always bound to sell exactly for the amount for which there is legal 
necessity, and the Courts have to see in each case whether, having regard to the circura* 
stances, the alienation was a proper one. It would manifestly be impossible and possibly 
prejudicial to the interest of the estate if the widow were held to be bound in every 
instanco to sell the property for payment of a debt due from her husband foje exactly 
the sum due to the creditor (x). Sec notes to sec. 181D. ,, 

190. Election by reversioner.-*-(l) An alienation by a 
widow of her husband’s estate without legal necessity or an 
invalid surrender is not altogether void, but only voidable by 
the next reversioner. He may affirm it, or he may treat it as 
a nullity [s. 185]. If he elects to affirm it, he and transferees 
from him will be precluded from exercising his right to avoid 
. it and from questioning the transaction ( y ). The election 
may be made after the reversion has fallen into possession, 
or even before ( z ). 


(2) The above rule applies not only to male but also to 
female reversioners (a). 

191. Alienation made by widow with consent of rever¬ 
sioner whether binding on him and actual reversioner. — (1) A 

reversioner, whether a male or female (6), who consents 


Oi) Mahomed Shamtool v. Sheteukram (1874) 
14 Bohr. L.K. 226, 2 I.A. 7. 

(») Deputy Commit firmer of Khrri v. Khanjan 
Singh (1007) 2!) All. 331, 34 l.A. Tl. See 
also Colleiior of Matulipatam v. Caraly 
Vencala (1801) 8 M.I.A. 520, 555-556; 
Doorga Parsud v. Doorga Konmiri (1878) 
4 Cal. 100, 204, 5 I.A. 140. 

(te) Bhagwat Dnynl v. Debt Dayal (1908) 35 Cal. 

420, 420-430, 35 I.A. 48. 

(x) Namnn Lai v. liar Bhagiean (1021) 2 I.ah. 
357, 00 I.C. 302, (’22) A.I.. 317; Bal 
Krithna v. Uira Lul (1010) 41 All. 338, 
60 I.C. 74, CIO) A.A. 406; Felaram v. 
Bagalanand (1010) 14 C.W.N. 805, 6 I.C. 
207. 


(y) Bamgouda v. Bhausaheb (1027) 54 I.A. 306, 

402, 52 Bom. 1, 7, 105 I.O. 708, (’27) 
_ A.PC. 227; Ram Bharose v. Bhagwan 
" Devi (1044) 10 Luck. 37. 

(z) Bangastcami v. Kachiappa (1010) 46 I.A. 

72, 42 Mad. 523, 50 I.C. 488, (’18) A.PC. 
106; Akkawa v. Sayad Khan (1027) 51 
Bom. 476, 485-486, 102 «.C. 232, (’27) 
A.B. 260; Patan Dei v. Santoo Prasad 
(1044) Luck. 557. 

(a) (1927) 51 Bom. 475, 485-486, 102 I.C. 232, 
(’27) A.B. 260, supra; Patan Dei v. 
Santoo Prasad (1044) Luck. 557, 

(5) (1027) 51 Bom. 475, 102 I.C. 232, (’27) 
A.B. 260, supra; Patan Dei v. Santoo 
Prasad (1044) Luck. 557. 
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to an alienation by a widow or other limited heir made 
without legal necessity, or to an invalid surrender, and trans¬ 
ferees from him, are precluded from disputing the validity of 
the alienation ( c) pills, (a) and (b)], though he may have 
received no consideration for his consent ( d ). It is immaterial 
that the alienation is by way of gift [see ills, (a) and (b)]. 

But if the actual reversioner at the widow’s death be a 
different person, he is not precluded from questioning the 
alienation, though even as regards him the alienation will stand 
good unless he proves that the transaction was one without legal 
necessity [s. 183 (2)]. The actual reversioner, even if he be 
the son of the consenting reversioner, is not bound by his 
father’^ consent (e), unless the consent was given for a considera¬ 
tion and the son enjoyed the benefit of it (/) [ill. (c)]. 
See sec. 192. * 

( 2 ) A reversioner who takes from an alienee from a 
widow a mortgage of the alienated property is not on that 
ground precluded from questioning the alienation on the 
widow’s death (#) [ill. (d)]. 


, Illustrations. 

(a) A Hindu widow executes a deed of gift of a portion of her husband's property 
to D. F who is then the nearest reversioner joins in the deed. After the widow’s death 
F, alleging that the gift is invalid [s. 1S3 (4)] sues D for possession of the property. F 
having consented to the gift is estopped from disputing the validity of the gift: Basappa 
v. Falcirappa (1922) 46 Bom. 292, 64 I.C. 214, (’22) A.B. 102; Akkawa v. Sayad Khan 
(1927) 61 Bom. 475, 102 I.C. 232, (’27) A.B. 260. 

(b) A dies leaving a mother Jlf and two male relations F and 0 who are then the 
nearest reversioners. On A’s death jlf succeeds to the estate of her son. Jlf executes 
a deed of gift of a portion of her son’s property in favour of a family idol. F joins in 
the deed of gift. O Bues Jlf and the donee for a declaration that the alienation is invalid, 


(c) Basappa v. Fakirappa (1922) 40 Bom. 
292, 04 I.C. 214, (’22) A.U. 102, oxplaininic 
Bai Parvati v. DuyubhmiHVM) 44 Horn. 
488, T>8 I.C. 206, (’20) A.B. 355 ; Bhausaheb 
v. Rumgaiula (1923) 23 Bum. L.Il. 813, 
70 I.C. 937, (’23) A.B. 471 ; Futeh Singh 
v. Thakur Ilukmini (1923) 45 All. 339, 
72 I.C. 8, (’23) A.A. 387 [P.B.]; Akkawa 
v. Sayad Khan, supra; Babu Singh v. 
. itameshivar Baksh (1932) 7 Luck. 300,135 
I.C. 881, (’32) A.O. 90; Jimn Singh v. 
MUdri Lai (1890) 18 All. 140, 23 I.A. 1 
(transfer confined to widow’* estate]; 
Hup Naruin v. Gopal Devi (1909) 30 Cal. 
780, So I.A. 103, 3 I.C. 382 (transfer 
confined to widow’s estate]; Baburao v. 
Tukaram (1931) 33 Bom. L.R. 235, 131 
I.C. 060, (’31) A.B. 208; Ram Bharose 
v. B hag wan Devi (1944) 19 Luck. 37. 

(<f) Ramakottaya v. Viraraghavayya (1929) 52 
Mad. 556, 119 I.C. 156, (’29) A.M. 502. 
( 0 ) Uangastoami v. Naehiappa (1919) 42 Mad. 


(/) 


to) 


523, 535, 536, 46 I.A. 72, 83, 84, 60 I.C. 
498, (’18) A.VC. 190. Sec also llamgouda 
v. Bhausaheb (1927) 54 I.A. 390, 402-403, 
52 Bom. 1, 7, 107 I.C. 708, (’27) A.VC. 
227, where part of the alienation was In 
favour of the father; ,Thakur Prasad v. 
Atusarnmat Dipa Kuer (1931) 10 Pat. 352, 
134 I.C. 129, (’31) A.P. 452. In Baburao 
v. Tukaram (1931) 33 Bom, L.R. 285, 

, 131 I.C. 060, (’31) A.B. 208, the plain- 

tiffs who claimed to set aside a gift 
to which their step-mother had consented 
were not the reversionery heirs of the 
deceased owner; Devendranath Surma 
v. Nagendranath Dutt (1933) 60 Cal. 1158. 
149 I.C. 522, (’33) A.C. 900. 

Vinayak v. Govind (1901) 25 Bom. 129, 130, 
141. See also Bnlutdnr Singh v. Bam 
Bahadur (1923) 45 All. 277, 71 I.C. 405. 
(’23) A-A. 204. 

42 Mad. 523, 537-539, 40 I.A. 72, 85-87. 60 
I.C. 498, (’18) A.VC. 190, supra. 
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S. 191 and a decree is passed declaring that the gift is void beyond M’a lifetime. After M'b 
death F sues the donee for possession of his one-half share in the property comprised 
in the gift. F is bound by his consent, and he is precluded from challenging the validity 
of th?gift, though the gift was declared invalid in O’ a suit and though O would be entitled 
to recover his one-half share from the donee: Fateh Singh 1 v, Thakur Rukmini (1923) 
45 All. 339, 72 1.0. 8, (’23) A.A. 387 [F.B.]. ' 

(c) A Hindu dies leaving a widow R, a Bister B, and B's son V. R sells a portion 
of her husband’s property with F’s consent. The sale is effected to obtain necessary 
funds for F’s marriage. V then marries, and a son 0 is born to him. After the sale 
B dies, then V, and then R, the widow. After R’s death, 0, who is then the actual 
reversioner, sues the purchaser for possession of the property sold to him. It is proved 
that there was no legal necessity for the sale. It is not proved that B consented to the 
salo. Upon these facts the High Court of Bombay held that 0 was bound by the consent 
of his father V. Ranade, J., said : “ In the course of the arguments I suggested to the 
respondent’s [plaintiff's] pleader what would have been the result if Radhabai had, 
instead of spending tho money on Venkatesh’B marriage, used it for building % house for 
Venkatesh, and plaintiff enjoyed the me of the house after Venkatesh. In such a case 
as thiB, would it have been open to plaintiff to question tho sale by Radhabai and 
retain the house she built for Venkatesh out of the proceeds ? * There can be only one 
answer to such a question.” Sir Lawrence Jenkins said : “ The occasion for the sale 
no doubt was to supply tho funds required for Venkatesh’s marriage, but then it was 
this very marriage to which the plaintiff owed his being, and without which lie would 
not have been in oxistcnco to make this claim ” : Vinayak v. Oovind (1901) 25 Bom. 129, 
130, 141. See in this connection Bahadur Singh v. Ram Bahadur (1923) 45 All. 277, 71 
I.C. 405, (’23) A.A. 204. 

(d) A dies leaving a mother M, a paternal cousin R, and a remoter paternal cousin 
F. On A’s death M succeeds to his estate as his heir. M executes a deed of gift of a 
; portion of her son’s property to R who is then the nearest reversioner. [The gift is there¬ 
fore bad in law s. 183 (4)]. Afterwards R dies and his estate vests in X. X mortgages 
to P the property given by M to J¥. Then M dies. After ill’s death P, who is then 
the actual reversioner, claims the property given by M to R and mortgaged by X to P. 
P is entitled to recover the property. The fact that he took a mortgage of the property 
does not preclude him from claiming it as a reversioner. “ At the time of the mortgage 
the plaintiff [P] did not know whether he would over bo such a reversioner in fact as 
would give him a practical interest to quarrel with tho deed of gift”: Rangaswami v. 
Nachiappa (1919) 48 I.A. 72, 87, 42 Mad. 623, 50 1.0. 498, (’18) A.PC. 196, with facts 
simplified. 

In a recent Allahabad case it was held that if tho nearest reversioner at the time of 
an alienation made by a Hindu widow of her husband’s prope~ f y assents to the alienation 
neither ho nor any one claiming through him [in that case.^the reversioner’s son] can 
afterwards dispute its validity (A). -This ruling, it is submitted, proceeds upon a mis¬ 
apprehension of a passago in the judgment of the Privy Council in Bajrangi'a case (i) 
which is as follows :—“ Tho appellants [plaintiffs] who claim through Matadin Singh and 
Baijnath Singh must be held bound by the consent of their fathers.” Bajrangi'a case 
was considered by their Lordships in Rangaswami'a case (j). Referring to the above 
passage their Lordships said:—“ It is true that the concluding words of the judgment 
as to the sons being bound by the consent of the fathers, ‘ through whonf they claim’ 
could be read, as indeed they have been read, as indicating that consent operated proprio 
vigors. But two remarks fall to be made. First, the idea of an eventual reversioner 

(A) Mahadeo l'rasad v. Malra Prasad (1022) 44 O') (1919) 42 Mad. 523, 535-530, 40 I.A. 72, 

All. 44, 53, 03 I.C. 721, (’22) A.A. 297. 83-84, 50 I.C. 498, (’18) A.PC. 106. 

(i) (1007) 30 All. 1, 35 I.A. 1, 10. 
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claiming through any one who went before him ia opposed both to principle and authority. 
It ia opposed to principle because, as already stated, there is no vested right till the death. 

It is opposed to authority: Bahadur Singh v. Mohar Singh (k) .The judgment 

was only meant to settle the point at issue—namely, the comparative merit! of the 
Allahabad and Calcutta r4ling." Bajrangi'a case, therefore, is not an authority for the 
proposition that the conslht of the next reversioner to an alienation binds his son or 
any other person claiming through him. 

192. Compromise and family arrangement by widow- 
reversioner party to and benefiting by the transaction — 
Where a widow or other limited heir enters into a family 
arrangement ( l ) [ills, (a) and (b)], or into a compromise which 
involves an alienation of the pstate (m) [ill. (c)], the reversioner 
who has been a party to and has benefited by the transaction 
is precluded from questioning the alienation; and so are his 
descendants (»). There is no question in a case of this kind 
of a transfer of spes successions by the reversioner. The 
reversioner, being a party to the transaction cannot 
repudiate it. 

in the case of a family arrangement it is not necessary 
in brder to bind the reversioner that there should have been any 
previous dispute as to the rights of the parties (o). 


' Illustrations. 

(a) A Hindu governed by the Benares school of Hindu law dies leaving a widow 
and threo daughters, D, M and H, and grandsons by D and II. The widow claims an 
absolute title to certain properties which the daughters allege belonged to their father. 
An arrangement is then come to between the widow and the daughters whereby certain 
properties are given to the grandsons and certain other properties are divided amon^ 
the daughters as their absolute property. The daughters and grandsons enter into im¬ 
mediate possession of their lots, and they deal with their shares as absolute owners. 
U executes a mortgage of her share. M sells one of the properties which came to her 
share to It. After the death of the widow and of H and M, D brings a suit against R 
for recovery of possession of the property sold to him by M, alleging that the property 
belonged to her father, and that on the death of her mother and Bisters Bhe became the 
sole heir of her father entitled to possession. Upon these facts it was held by 

their Lordships of the VUfy Council that D who was a party to the arrangement could 
not be allowed to repudiate it and impeach a sale made on the faith of it. Their Lord- 
ships said: “ Further, from the time of the arrangement of 1875 until the commencement 
of this suit, that is to say, for a period of 38 years, all the parties to the arrangement, 
including the plaintiff, dealt as absolute owners with the property allotted to them ; and 
to this, with trifling exceptions, no objection was taken by the other parties to the division. 


Ik) (1001) 29 I.A. 1, 24 All. 94. 

(I) Mumjemat Eardei v. Bhagumn Singh (1919) 
24 C.W.N. 105, 60 I.C. 812, (*19) A.PC. 
27; Pulliah Chetti v. Varadarajulu 
(1908) 31 Mad. 474; Barali Lai v. Salik 
flam (1916) 33 All. 107, 31 I.Q. 919, (’15) 
A.A. 441; ChaKlu v. Parmal (1919) 41 All. 
611, 51 I.C. 919, (’19) A.A. 371; Ramjouda 
v. Bhauiahtb (1927) 54 I.A. 390, 62 Bom. 
1, 105 I.C. 708, (’27) A.PC. 227. 


(m) Kanhai Lai v. Brij Lai (1918) 45 I.A. 118, 

40 All. 487, 47 I.C. 207, (’18) A.PC. 70. 

(n) Ramjouda v. Bhauiaheb (1927) 54 I.A. 396, 

52 Bom. 1, 105 I.C. 708, (’27) A.PC. 227; 
Bindruhri Teieariv. Lakhan Teivnri (1911) 
All. 763, 198 I.C. 13, (’42) A.A. 12, (1941) 
A.L.J. 581. 

to) Pokhar Singh v. Dulari (1930) 62 All. 716, 
125 I.C. 1, (’30) A.A. 687. 


Ss. 

191,192 




206 


HINDU LAW. 


S. 192 In these circumstances the true inference appears to their Lordships to be that, at a time 
when Pato [that is, the widow] was claiming to be absolutely entitled to the property 
in her possession, and when her rights and those of her daughters were in doubt, the 
membra of the family agreed and arranged among themselves that the whole property 
should be at once divided among the daughters and their so).s then living, the mother 
surrendering her claims and each daughter accepting the property allotted to her in 
severalty in lieu of the undivided share in the whole estate which would have devolved 
upon her on her mother’s death and abandoning her right of survivorship on the death 
of either of her sisters. Whether this arrangement is binding on the grandsons cannot 
be determined in this suit, and on that question their Lordships express no opinion. But 
the plaintiff at all events is bound by her own agreement; and in view of this fact, and 
of the favour shown by the CourtB to family arrangements and the long period of time 
which has elapsed since the arrangement was made, she cannot now be allowed to 
repudiate the agreement and to impeach a said which was made upon the faith of it” : 
Mussammat Hardei v. Bhagwan Singh (1919) 24 C.W.N. 105, 109, 50 I.C. 812, (’19) 
A.PC. 27. 

• 

(b) A Hindu died in 1846, leaving a widow, who survived until 1912, and a daughter. 
On the death of the widow A had succeeded to the estate. In 1868 the widow had 
alienated nearly the whole property by three deeds executed and registered on the same 
day. By the first deed she gave a property to her brother, by another she sold half 
of another property to A, and by the third she Bold the other half of that property to 
her son-in-law. The signature on each of the deeds was attested by the two other alienees 
A , who survived the widow for six years, did not seek to set aside any of the alienations. 
After his death his son and grandsons brought a spit to recover the whole property. 
It was held that the three deeds were to be regarded as forming one transaction entered 
into by all the persons interested in the properties, and that A, and consequently the 
plaintiffs, were precluded from disputing the two alienations now sought to be set aside, 
the alienations being by the widow were avoidable, not void, and A being precluded 
from questioning them, it was not necessary to consider whether he could deal validly ; 
with his reversionary interest. In the judgment their Lordships said : “ Their Lord¬ 
ships consider that the decision of this case depends upon how far the three documents 
can be taken as separate and independent, or so connected as to form one transaction 
. r. Their lordships conclude that all the circumstances strongly point to tho three 
documents being part and parcel of one transaction by which a disposition was made 
of [the husband’s] estate such as was likely to prevent disputes in the future and therefore 
in the best interests of all the parties. The thru .deeds appear thus to be inseparably 
connected together and in that view A not only consented, to the sale to [the son-in-law 
and the gift to [her brother] but these dispositions formed ports of the same transaction 
by which he himself acquired a port of the estate. It wii jped that »4’s contingent 
interest oh a remote reversioner could not be validly sold as it was a mere spes 

successions, and an agreement to sell such interest would also be void in law. It is not 
necessary to consider that question, because he did not in fact either sell or agree to sell 
his reversionary interest. It is settled law that an alienation by a widow in excess of her 
powers is not altogether void but only voidable by the reversioners, who may cither 
singly or as a body be precluded from exercising their right to avoid it either by express 
ratification or by acts which treat it as valid or binding. If some person other than 
A had been at the death of [the widow] the nearest heir of her husband, it iqjght have 
been open to him to question all or any of the three deeds, but A himself being a party 
to and benefiting by the transaction evidenced thereby was precluded from questioning 
any part of it. Nor is it other than a most notable circumstance that he did not, after 
[the widow’s] death, easy to do so ” : Ramgouda v. Bhausaheb (1927) 54 I.A. 396, 401- 
402, 52 Bom 1,105 I.C. 708, (’27) A.PC. 227. 



COMPROMISE BY WIDOW. 


207 


(«) A and B arc two Hindu brothers governed by the Benares school of Hindu law. Ss, 

A dies leaving a widow P. On A’s death B enters into possession of the family pro. 192,193 

perty, claiming it by right of survivorship. P contends that her husband A was stgiarate 
from B, and she adopts K toiher husband. K is P’s husband’s sister's son. B dies leaving 
a widow R, a daughter, andyf. On B's death, his estate devolves on his widow R. On 
the widow's death it would pass to the daughter as a limited heir, and on her death, 

K , if his adoption is valid, would- succeed as a reversioner. The daughter is the next or 
presumptive reversioner, and if is a remote or contingent reversioner. 

P's widow, R, institutes two* suits, one for a declaration that her husband was the 
owner of the entire j6int family property, and another for a declaration that K'a adoption 
is invalid. A compromise is then entered into by which the property is divided between 
P's widow, R, her daughter and A’s widow. ,P, and K'a adoption is recognised. P transfers 
the property which she got under the compromise to K as her adopted son. K is a party to 

the compromise. 

% 

Then the daughter dies, and then the widow, R. On the death of R, K claims P’s 
property as P’s reversionary heir. Upon these facts it was held by their Lordships 
of the Privy Council th&t K was precluded from claiming as a reversioner. Their Lord- 
ships said: “ It was also contended on his behalf that Kanhai Lai in 1892, whatever 
his intention may have been, was not in law competent to convey or relinquish any 
future possible right as a reversioner, and as an authority in support of that contention the 
decision of the High Court at Bombay in Sumsvddin Ooolam Husein v. Abdul Husein 
Kalimuddin (p) was relied upon. Tjhat decision is not in point. There is no question 
here of a conveyance of, or of an agreement to convoy any future right or expectancy, 
or of an agreement to relinquish, any future right or expectancy. The question here is, 
whether Kanhai Lai did not by his acts in 1892 debar himself from now claiming as a re¬ 
versioner. . . Kanhai Lai was a party to that compromise. He was one of those whose 
claims to the family property, or to shares in it, induced Ram Dei, against her own 
interests and those of her daughter and greatly to her own detriment, to alter her 
position by agreeing to the compromise, and under that compromise he obtained a 
substantial benefit, which he has hitherto enjoyed. In their Lordships’ opinion he is bounji*. 
by it, and cannot now claim as a reversioner" : Kanhai Lai v. Brij Lai (1918) 45 I.A. 

118, 123, 40 All. 487,47 1.0. 207, (’18) A.PC. 70. 

Reversioner's son, whether compronffte binding on him. —It has been held by the High 
Court of Allahabad, that whej^vre^ersioner is a party to a compromise and obtains some 
property under the comprcf^*> <^ j^n, if he enters into possession of the property after 
his father’s death and enr p, jjpsession thereof in succession to his father, is precluded 
from repudiating the compromise and from claiming as a reversioner ( q). See also ill. (o) 
above. 

»< 

193. Compromise and family arrangement by widow—rever¬ 
sioner not a party—binding on reversioner, though not a party, if 
transaction bona fide. —(2) A compromise in the nature of a 
family arrangement entered into by a widow or other limited 
heir binds the reversioners, though they may not be parties 
thereto, provided it amounts to a bom fide settlement of disputes 


(p) (1907) 31 Bom. 165. 


(a) Bahadur Singh v. Ram Bahadur (1923) 45 
All. 277, 71 I.C. 405, (’23) A.A. 204. 
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S. 193 in respect of the estate (refills, (a) and (b)]. Even if it is not 
in the nature of a family arf&ngement, a compromise entered 
intdby her bona fide for the benefit* pf the estate, and not for her 
personal advantage, binds the reversioners quite as much as 
a decree against her after litigation, though they may not be 
parties to the transaction (s) [ill. (c)]. Ti* ^either case the fact 
that the compromise involves an alienation'.of ,the estate does 
not affect its validity. An alienation which is tl|e result of a 
compromise, or the mode by which a compromise isfe pie d into 
effect, falls within the power of the holder of a Hindu woman’s 
. estate either as being an alienation which is to be deemed be 
•'induced by necessity, or as being in a parallel position to an 
alienation induced by necessity (t). 


(2) An alienation by way of compromise entered into 
between a limited owner and a person who had no bona fide 
claim at all to the estate when the compromise was entered 
into does not bind the reversioners (it). Where a presumptive 
reversioner sued to set aside a gift by a widow and a compromise 
t was, entered into by which a portioh of the estate was trans¬ 
ferred to him, it was held that the compromise was not binding 
on the'actual reversioner ( v ). See sec. 182, ill. (2). 

•4 

Illustrations. 

(a)- jf»L it son /gfivho is joint with him. A adopts the Mahomedan faith, but the 
tn,v property remains with him. li then dies leaving a daughter 

i-). Then A ‘dies leaving his grand-daughter, D, and a son Af by a predeceased daughter 
D\. On A '8 death D clalprs the whole of the joint family property on the ground that A ’s 


(r) Jihunni Lai v. Unbind KrishiUt (J011) 33 All. 
350, 38 I.A. 87, 10 I.C.'477 : Uihm Jitbi v. 
Sofian «ibi (1014) 18 tWV.N. 929, *£4 I.C. 
300, (’.I) A.PC. 44; Vptndra Sath v. 1, 
Rindern rround (1915) 20 I’.W.N. 210, 
32 I.C. 408, (’10) A.C. 843; IUhari J.al 
v. Vtind J1 urain (1013) 35 All. 240, 18 
I.C. 721. In the following eases it was 
held that the compromise did not bind 
the actual reversioners - Jlimmat Bahadur 
▼. Vhampul llai (1010) 38 All. 335f35 
I.C. 148, t'17) A.A. 481 [no bona fide 
dispute nnd no bona fide settlement]; 
Kanhaiya LaI v. Kirhori Lai (1910) 
38 All. 070, 35 I.C. 083, (’10) A.A. 38 
[probably no longer law]—see (1922) 49 
I.A. 342,1 Pat. 741, 09 I.C. 71, ( 22) A.VC. 
350 infra ; Janak Kishori v. Babu Vrbi 
Prasad (1017) 2 Pat. I,.J. 370, 39 I.C. 750, 
l'17) A.P. 490 [compromise by a widow of 
her claim as a legatee under her husband’s 
will); Anup Saroyan v. Mahal,ir Pratad 
(1918) 3 Pat. L. J. 83, 42 I. C. 95, (’17) 
A. P. 86 [compromise not for the benefit 
of the estate); Saroyan Singh v. 
Rajkumar (1922) 44 All. 428, 66 I. C. 82, 
(’22) A. A. 217 [compromise not for the 
benefit of the estate); Mueammat Bhag- 


trati v. Juanda ,• ii921^-0 Pat. L .1. 604, 

, (121-622, UV 597, (’22) A.P. 352 

Inn doubt'd clfijn], 

(.] T; iiisn - -• iJrxiQd v. Shy am Kumari (1922') 
ornn-d t»art9“* 1 rat. 741, «9 I.C. 71, (|22) 

.* . \ approving Mohendra Bath 

v. *y’ (1916) 21 Cal, L. J. 157, 

27 1 -1 ’U>) A.C. 629 ; Baoji Rupa v. 

Kuitj.al airalal (1930) 57 I.A. 177, 55 
Bom. 455, 123 I.C. 709, (’30) A.PC. 103. 

(0 Ramrumrun Prasad v. Shyam Kumari 
(1922) 1 Pat. 741, 745-740, 49 I.A. 342, 
69 I.C. 71, (’22) A.PC. 350; Babulal v. 
Maniklal (1941) Nag. 124, 192 I.C. 826, 
(’41) A.N. 79. 

<«) Obala Kondoma v. Kandasami (1024) 51 
I.A. 145, 47 Mad. 181. 79 I.C. 001, (’24) 
A.PC. 50 ; Baijnalh Rat v. Mangla Prasad 
(1920) 5 Pat. 350, 90 I.C. 732 (’26) A.P. I.; 
Mulhukumalli Ramayya V* Uppalapati 
Lakshmayya (1943) Mad. 1, 202 I.C. 1, 
09 I.A. 110, (’42) A.PC. 59. 

(r) Mt. Rajpali Kunwar v. Sureju Rai (1936) 
58 All. 1041 (F.B.), 163 I.C. 750, (’36) 
A.A. 507; Mulhukumalli Ramayya v. 
Uppalapati Lakshmayya (1943) Mad. 
1. 202 I.C. 1, (1942) A.L.J. 392, 09 I.A. 
110, (’42) A.PC. 69. 
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conversion operated as a forfeiture of his rights in the property and that the property 193 

became immediately on ^’Byconversion the property of B. S claims the property as .4’a 
daughter’s son. A compromise is then arrived at between the parties under which 

£ obtains 81 annas of the joint property and 8 gets 
71 annas. S then alienates his share to X. After 
' 1)' s death, her son, F, claiming to bo the reversionary 
heir to his grandfather, B, brings a suit against X to 
recover from him the property transferred to him 
by S. It is contended on behalf of F that D, as B'a 
daughter, took only a limited interest in the property, 
and that she had therefore no authority, in the absence 
of legal necessity, to alienate the 7 J anna share in favour of S. 

„ the above facts it was held by the Privy Council that the compromise was 
finding upon F and that he was not entitled to recover the property from X. Their 
Lordships said: “ The true test to apply to a transaction which is challenged by the 
reversioners as an alienation not binding on them is, whether the alienee derives title 
from the holder of the limited interest or life tenant. In the present case Khairati Lai [<S] >. 
acquired no right from the daughters [D] of Daulat [B], for tho 1 compromise’, to use 
their Lordships' language in Rani Mewa Kuar v. Rani Hulas Kuar (w), is based on the 
assumption that there was an antecedent title of some kind in the parties and tho agree* 
ment acknowledges and defines what that title is” : Khunni Lai v. Qobind Krishna 
(1911) 33 All. 358, 38 I.A. 87, 102-103,10 I.C. 471. 

(b) A Hindu, H, dies leaving a widow, IF, and a daughter, D. After the death of ' 

t H, IF adopted a son P to //. P dies leaving a widow. * 

B, and a daughter, 8. After P's death D<*clatiixftng * 
as tho heir of her father, H, sues B for'possession of 
certain property alleging that it .-tfned part of the 
estato of H and that B was not entitled to retain it. 

B contends that the property in dispute belonged 
to P as the lawfully adoptod son o f*H% and that on 
P’s death she, as P’s wid§>w, becante entitled to it.’ 

The suit is settled by a compromise by which the property'!^ {Im<j4d in certain shares 
between D and B. B then dies, and after her death her daughter 8 sues D to set aside 
the compromise entered into by her mother, B, alleging that it involved an alienation 
of part of the property of her father, P, and that B, np P’s widow, had no authority to 
alienate it without legal necessity, and for recovery 6f tho property from D. Upon theso 
facts it was held'^yaS ' T ,;dicial Cor,^j^ee-that the compromise was binding on S, and 
that she was not cnttiJ^T," ' ^ij^'from D the property transferred to her by B. Their 
Lordships said Th^ yy1 yntmse in question is in no sense of the word an alienation 
by a limited owner ci^^Cmily property, but a family settlement in which each party 
takes a share of the family property by virtue of the independent title which is, to that 
extent, and by way of compromise, admitted by the other parties” : Hiran Bibi v. Sohan 
'Bibi (1914) 18 C.W.N. 929, 932, 24 I.C. 309, (’14) A.PC. 44. 

I (c) A Hindu died leaving a widow and a paternal uncle’s son. Prior to his death 
the deceased had brought a suit for a sale of certain properties mortgaged to him. The 
suit was continued by* tho widow, and she obtained a decree for Ks. 1,47,000. Six of 
the montgaged properties were then put up for sale by auction, and the widow, having 
leave to bid, bought th’em for Rs. 65,075. The mortgagors filed a petition in objection 
. to the sale. The widow entered into a compromise with the mortgagors, one of the 
terms of the compromise being that the sale should be set aside. It was contended in a 
suit brought by the paternal uncle’s son against the widow, the mortgagors and certain 
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(u>) (1875) 1 I.A, at p. 166. 
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Ss. persons to whom the properties were sold under the compromise that as the widow had 
193. 194A purchasetl at the auction, the transaction was an alienation of immoveable property and 
therefore^could only be justified by strict proof of necessity. Upon the facts the Judicial 
Committee held that the compromise was bona fide and for the benefit of the estate, 
and that the widow had power to enter into the compromise. Jfi to the contention that 
the transaction amounted to an'alienation of the husband’s estate, their Lordships were 
inclined to think that an alienation, which is the result of a compromise, or the mode by 
which a compromise is carried into effect, would, if the compromise is reasonable and for 
the benefit of the estate, fall within the power of the holder of a Hindu woman’s estate, 
either as being an alienation which is to be deemed to be by necessity, or as being in a 
parallel position to an alienation induced by necessity: Ramsumran Prasad v. Shyam 
Kumari (1022) 40 LA. 342, 1 Pat. 741, 09 1.0. 71, (’22) A.PC. 356. 

This section relates to cases of compromise tp which the reversioners are ncx 1 'parties 
S. 192 deals with eases of compromise to which the reversioners are parties. 

As to burden of proof in cases of compromise, see notes to s. 182, “ Burden of proof ; 

‘ Consent decree’ involving alienation to mortgagee” at p. 191. • 

194. Compromise by widow of claims made by next rever¬ 
sioner.- Where a widow in possession of lt’er husband’s 
estate has entered into a compromise of a claim made by the 
next reversioner in respect of the estate, and the compromise 
is in the circumstances a family settlement which is prudent 
and reasonable, it is binding upon the estate [that is, the whole 
body of reversioners] ( x ). A mere device, however, between 
the widow and the next reversioner. to divide the estate 
between them cannot be supported on the ground of a family 
arrangement. Thus a surrender by a widow of the whole of 
her husband’s estate to the next reversioner, coupled with a 
re-transfer of the estate by him to the widow whereby she is 
constituted the absolute owner thereof, and a transfer back by 
the widow to him of part of the estate, cannot be supported 
as a family arrangement, and it is not binding on the actual 
reversioner at the widow’s death, "ot even if die is the son of 
the consenting reversioner. If the X uarfoorting to be 
the absolute owner of the properties tr« - ^e to her share, 
transfers them to a third person the aulEst*" reversioner is 
entitled to haye the transfer set aside (y). 

194A. Widow’s power of alienation for payment of trade 
debts. —A widow or other .limited heir may alienate or 
charge the estate for payment of debts properly incurred 
by her in connection with the business inherited by her.from 
the deceased owner ( 2 ). If the business involves the purchase 

(*) Mata Primad v. Huqexhnr Salmi (1925) 52 A.P, 442. 

I.A. 398, 47 All. 883, 91 I.C. 37, (’25) A.PC. (z) Sham Sunder v. Aechhan Kunwar (1898) 

272 [compromise of suit], 21 All. 71, 25 I.A. 183. See also Amar- 

(y) Thakur 1‘raxad v. Mnsammai Dipa Kuer noth v. Arhhan Kuar (1892) 14 All. 420, 

(1931) 10 Pat. 352, 134 I.C. 129, (’31) 19 I.A. 190. 
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and re-sale of immoveable property, she may in the course of 
business sell properties so purchased by her. No question of 
legal necessity arises in such a case (a). 

As to unsecured trad^ debts, see s. 195. 

195. Unsecured debts incurred by widow for legal neces¬ 
sity. —Debts contracted by a widow or other female heir 
may be ordinary debts incurred for purposes amounting to 
a legal necessity, e.g., marriage of her daughter, or they may 
be trade debts. 


As regards ordinary debts incurred for a legal necessity, 
there is a conflict of opinion whether if the debt is not 
secure by a mortgage or a charge on the estate, the 
estate is liable in the hands of the reversioners after the 
widow’s death k It has been held by the High Courts 
of Madras (6), and Allahabad (c), that the estate is not 
liable in such a case, the reason given being that a creditor 
who, has accepted the 'personal liability of a widow is 
not entitled to proceed against the estate. On the other hand, 
it has been held by the High Court of Calcutta ( d ), that the 
debt being incurred for a legal necessity the estate is liable 
even if no mortgage or* charge is created on the estate. In a 
later Calcutta case (e) where necessary repairs were executed 
to a house inherited by a daughter from her father, it was 
held that the estate of the father was liable though no charge 
had been created, the ground of the decision being that the 
estate had benefited by the repairs. A Full Bench of the Bombay 
High Court has recently followed the Calcutta High Court 
dissenting from other High Courts and overruling its own earlier 
decisions (/ ). 

. nr-;. 

This is also taken in Nagpur (g). But if the 

creditor wishes against the estate he must frame his 

suit in a proper manner ( h ); for if the suit is filed against the 
widow personally and not as representing the estate, only the 
widow’s interest can be proceeded against in execution ( i). 


(а) Vahalwan Sinyh v. Jiirun Van (1020) 42 A1I. i 

109, 59 l.C. 102, (’20) A.A. 345. ! 

(б) llaiwsami v. Selatta mmal (1882) 4 Mad. 37,"». 

.Set also Reyetta v, Xiiaimhakuri (1910) 33 
Mad. 492, 5 l.C. 271. 

(c) Dhiraj Sinyh v. Manyu Hum (1897) 19 All. 
300 [money borrowed by widow for 
marriage expenses of graml-daughter— 
no writ inn |. 

(«f) Ramroomar v. I dm innt/i (1881) 0 Cal. 36 
[money borrowed by widow for marriage 
expenses of grand-daughter—no writing |. ! 


(e) Hurry v. (lanmft (1884) 10 Cal. 823. 

(f) Dlioiulo YwhuHint v. Mishiilal Surajmull 

(1930) 00 I loin. 311, 38 Horn. I,. H 
0, 100 l.C. 1040, (’30) A. 11. f,9 IK. 11.). 

((/) Rayhorippii v. Ha tup pa (1939) Xag. 317. 

(A) Atuwiln Run v. Mt, Anitapumubni (1937) 
Sag. 1, (’37) A. N. 299. 

(i) Vumutaran v. Hrharitnl (1938) Xag. 382 
(’38) A. X. 22.7; Sheikh (Hamit Minn v! 
Thnkur I'amhunun Sinyh (1930) 13 Put 
798, 100 l.C. 594, C37) A. P. 08. 


Ss. 

194A, 
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195497 


As. regards trade debts it has been held that such debts 
properly incurred by a widow on the credit of the assets of the 
business inherited by her from her husband are recoverable 
after her deatli out of the assets of the business as against the 
reversioners who have succeeded thereto even in the absence 
of a specific charge on the estate (j). 

A widow who borrows on a simple bond may bind the estate by subsequently creating 
a mortgage on tho estate for payment of the debt comprised in the bond (Jfc). As to 
alienations for trade debts, see. s. 194A. 


196. Acknowledgment of debt by widow.—Before the 
Indian Limitation (Amendment) Act, 1927, it was held by the 
Judicial Committee that an acknowledgment of debt by a 
widow or other limited heir does not bind the reversioners (/). 
It is now provided by sec. 3 of that Act that an acknowledgment 
signed, or a payment made, in respect of any liability, by a 
widow or other limited heir, shall be a valid acknowledgment 
or payment, as the case may be, as against a reversioner 
succeeding to such liability. 

For acknowledgment, see s. 19 of the Indian Limitation Act; for nayment of interest 
and part payment of principal, see s. 20 of that Act. The Amendment Act of 1927 
amends s. 21 of the original Act. 


197. Surrender of estate by widow.—-(7) Surrender must 
be of whole estate .—An alienation by a widow or other limited 
heir of the estate inherited by her may be validated if it can 
bfc* shown to be a surrender of her whole interest in the whole 
estate (m) in favour of the nearest reversioner, if therebe only one, 
or of the whole body of reversioners, if there be more than one {n) at 
the time of the alienation. In such circumstances the question 
of necessity does not fall to be consicA^J ,^p (a) to (d) and (f)]. 
But the surrender must be a bom jut% ^e uder, and not a 
device to divide the estate with the revtlflSiffAer (o). A sale 


(j) Sakrnbhai v. Mitganlal (1002) 20 lloin. 206 ; 

Pa hat wan Singh v. Jivan Da s (1010) 42 
All. 100, 50 I.C. 102. (’20) A. A. 345. 

(k) Bhnp Singh v. Jhammun Singh (1022) 44 All. 

05, 05 1.0. 724, (’22) A.A. 10!). 

(4) Soni Ham v. Kan ha it/a Lai (1013) 40 I.A. 
74, 35 All. 227, 10 I.C. 201, ailing. 32 All. 
33. 3 I.C. 725. 

(in) Mnthuknmalli Rnmayya v. Uppalapati 
Lakshina yi/it (1013) Mud. 1, 202 l.C. 1, 00 
I. A. 110, (’42) A.PC. 59, 15 I.U. 20. 

(n) Manjayn v. Shrshgiri(VMb) 40 Bom. 187,85 

I.C. 20, (’25) A.B. 120. 

(o) Rangaswami v. Nachiappa (1010) 40 I. A. 72, 

84, 42 Mad. 523, 537, 50 I.C. 408, (’IS) A. 
PC. 100; Bhagwat Koer v. Dhannhlhari 
Prasad Singh (1010) 46 I.A. 250, 271, 47 


Cal. 466, 483, 53 I.C. 347, (’10) A.PO. 75 ; 
Surreshwar v. Mahrshrani (1020) 47 I.A. 
233, 48 Cal. 100, 57 I.C. 325, (’21) A.PC. 
107; Behari Lai v. Madho Lai (1802) 10 
*Cal. 236, 10 I.A. 30; Bangappa v. Kamli 
(1908) 31 Mad. 366; Pilu v. Babaji (1010) 
34 Bom. 165, 4 I.C. 584 ; Moti v. Labia s 
(1917) 41 Born. 93, 37 I.C. 045, ('16 ) A.B 
85 ; Khatoani Singh v. Chet Pam (1917) 
30 All. 1, 37 I.C. 80. (’17) A.A. 341; Sham 
Rathi v. Jairhha (1017) 39 All. 520, 40 
I.C. 117, (’17) A.A. 300; Diltor Koer v. 
Uarku Singh (1917) 2 Pat. L. J. 578, 41 
I.C. 031, (’17) A.P. 538 ; Chunder v. Sam- 
amayi (1804) 22 Cal. 354; Thakur Prasad 
v. Musammat Dipa Kuer (1031) 10 Pat. 
352, 134 I.C. 120, (’31) A.P. 442. 
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of the estate for consideration cannot be regarded as a sur¬ 
render (])). [ills, (e), (h) and (i)]. If there are two or more 
widows, the surrender must be by all of them (< 7 ). • 


Surrender .—Bat thl omission, due to ignorance or to oversight, of a small portion of 
the whole property, does not affect the validity of the surrender when it is otherwise 
bona fide (r). 

A surrender is not invalid merely because a small item of property, from the posses¬ 
sion of which the husband was kept out for a long time and the widow, therefore, was 
under the impression, that it did not belong to the estate, was not included in the deed {a). 

Where the husband exchanged one land for another and tho deed of surrender by 
the widow mentioned the survey number of the former but the latter was actually 
delivered, tho surrender was held to be valid (<). 

It is settled by long practice and confirmed by decisions that a Hindu widow can 
renounce in favour of tho nearest reversioner if there bo only one, or of all tho 
rever^oners nearest in degree if they are rnoro than one at the moment. That is to say, 
she can, so to speak, by voluntary act operate her own death. The principle on which 
the whole transaction rests is the effacemcnt of tho widow—an effacenicnt which in other 
circumstances is effected by actual death or by civil death—which opens the estate of 
the deceased husband to his next heirs at that date. Now, there cannot bo a widow who 
is partly effaced and partly not so, and consequently tliero can be no surrender or 
renunciation of part of the estato (u). The surrender may be effected by any process 
having that effect, provided that there is a bona fide and total renunciation of the widow's 
right to hold the property. Thus a compromise between a widow and the next 
reversioner may operate as a surrender (v) [see ill. (d)]. Again tho surrender need not 
bo effected by a single transfer of all the properties at the same time. It may consist 
of successive transfers provided the result at tho end is a complcto effacemcnt of tho 
widow ( w). 

A deed of surrender is really a deed of gift and not a deed of release for purposes of 
stamp (x). 

Surrender by widow coupled tcilh a provision for her maintenance.—-A surrender, as 


stated above, must bo a bona fide surrender, not a device to divide the estate witl^ho 
reversioner. To make an arrangement for such a device, it is not necessary that tho 
lady surrendering should part with the property directly. An arrangement, by which 
the reversioner as a consideration for the surrender promised to convey a portion of tho 
property to a nominee or nominees of tho lady surrendering, might well fall under tho 
description of a device divide the estate. But where disputes arise betweon a widow 
and tho next reversio^, ." ' yftfe to her husband’s property, and a compromise is 
entered into whereby^ relinquishes her right of succession to tho property in 

consideration of a sn« a ^ffi jon of the property being set apart for her maintenance for 
her life, the compromise is a bona fide surrender of the whole estate, and not a device to 


(») Shanti Kumar Pal v. MuXundlal Maiulal \ (r) 
(1935) 02 Cal. 204, 150 I C. 209, ('35) A.C. 

20 . 

(j) Dulhin Parbali Kver v. Baijnath Prasad 
(1035) 14 Pat. 518. 

(r) Bari Bax Annaji v. Narayan Bari (1938) 

^Jom. 723. ‘ i 

(j) Brajeshwaree Dasee v. Manoranjan Dntia 
(1937) 1 Cal. 019, 171 I.C. 620, ( J7) 

A.C. 107. 

(t) Rumayya v, Bapanamma (1937) Mad. 218, 

100 I.C. 153, (’37) A.M. 146. 

(«) Rangaswami v. Nachiappa (1919) 46 I A. 72, 

79-80, 42 Mad. 523, 532, 50 I C. 498. (’18) 

A.PC. 190. I 


Blui'iwat lioer v. Dhunuldhan {VJVJ) 10 I.A. 
259, 27J, 47 Cal. 460, 483, 53 I.C. 347, 
(’19) A.PC. 75; Surreshwar v. Mahesh- 
rawi (1920) 47 T.A.233, 48 Cal. 100, 57 I.C. 
325, (’21) A.PC. 107; (J/nnnaiwamx V. 
Appa\wamt (1919) 42 Mad. 23, 48 I.C. 147. 
(*19) A.M. 865; Anyamulbu v. Varal/ia- 
rajulu (1918) 42 Mad. 854, 53 I.C. 380, 
(‘20) A.M. 027: Rama A arm v. lihondi 
(1923) 47 Bom. 078, 70 I.C. 007, C23) A.B. 
432 ; Rain Adhar v. Ram Mauohar (1923) 
43 All. 010, 73 I.C. 990. ('21) A.A. 114 
(ta) Mara v. Uanso (1920) 48 All. 483, 95 I.C. 
513, (‘26) A.A. 413. 

(r) In re- Khrtro Muni Debyti (1937) 17 Pat. 
95 (F.B.), 172 I.C. 847, (’33) A.P. 33. 
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S. 197 divide it with the next reversioner ( y ) [ills, (d) and (c)]. This decision was treated as an 
a uthority in a Bombay case for the proposition that a surrender may be total in spite of a 
provision for the maintenance of the widow surrendering the estate (z). Where the estate 
consisted of 231 acres on land and the widow reserved 42 acres thereout for her 
maintenance and purported to surrender the rest to her daughter, the next reversioner, 
it was held that the transaction did not amount to a valid surrender (a). Where the widow 
purporting to surrender her estate reserved a life interest for Iwrself, the Privy Council 
held that there was no valid surrender (ft). In Man Singh v. ou'lakhbate (c), the 
estate was under the Court of Wards and the two widows were getting main¬ 
tenance of Its. 625 each per mensem. The widows then purported to surrender the 
estate to the next reversioner stipulating for an increased maintenance of Rs. 2,000 
per mensem. The Judicial Committee held that there was no bona fide surrender and 
that it was void in law [see ill. (f) J. Where an estate was small and the income was just 
sufficient for the maintenance of the widow and the deed of surrender stipulated that 
the entire income after the payment of land revenue should bo paid to her, it was held 
that no valid surrender was possible and that it was therefore invalid (cl). » 

Motive .—The widow's motive in making a surrender is immaterial. Therefore a 
surrender by her cannot be called into question on the ground of improper motive (d). 

( 2) Surrender in favour of female reversioners :—A 
surrender of the estate may be made even in favour of a 
female reversioner (e). A surrender, however, c to a female 
reversioner does not enlarge the estate of such reversioner, but 
merely accelerates it. It does not confer on the female 
reversioner any larger estate than the limited and qualified 
estate to which she would have succeeded had she survived 
the limited heir (/) [ill. (g)]. The estate vests in her as a 
limited owner and on her death it passes to the next reversioner. 
It cannot, however, revert to the widow, for the widow has by 
the surrender completely effaced herself (g). 

(2A) A widow may surrender the estate in favour of the 
next male reversioner with the consent of an intermediate female 
reVersioner but in such a case the intermediate reversioner 
cannot reserve for herself a substantial part of the property or 
stipulate for any benefit except what is necessary for her 


<«/) Numhmtr v. Atahexhrani (1020) 47 I.A. (1020) 44 Horn. 250. 50 l.C. 300, (’20) 

233, 48 Cal. 100, 07 l.C. 320. (’21) A.PC. aft H 345 rffc-u/um Mahatarba v. Haban 

107 ; Xnru v. Tni (1023) 47 lkmi. 431, 78 7fHr-. d TOltHl) Ikon. 287. 

l.C. 200, (’23) A.11. 101. See also llem (a) \abhndha (1932) 56 Horn. 

Chinnier v. Snmamupi (1804) 22 Cal. 304 410^3*' . (’32) A. II 620. 

[not good law, correct, \lcw- alienation (5) Urban Lam*y* **Jho Lull (1801) 10 I.A. 
wholly voiill; Kanuram v. Kaehi Chandra 30,10 Cafr230. 

(1009) 14 C. W. N. 228. 21 l.C. 860 (a (r) (1026) 53 I.A. 11. 0 Pat. 290, 94 T.C. 830, 
decision of doubtful authority]; Challa (’26) A.PC. 2, in app. from (1923) 2 Pat. 

Subbiah v. Palni (1908) 31 Mail. 448 607, 73 l.C. 822. (’23) A.P. 402. 

[surrender of entire intercut to rever- (cl) Atlanta Nilkanlh v. Lula Rupnarayan 
idoner—transfer hack by reversioner of (1045) Nag. 698. 

onc-tldrd to widow’s brother pursuant to, (il) ChaUa Subbiah v. Paluri (1008) 31 Mad. 446 ; 
agreement at time of surrender—surrender Snbbalalehini v. Xarai/ana lunar (1035) 58 

held valid|: Rangappa v. Kamti (1008) Mad. 150, 152 l.C. 301. (’34) A.M. 535. 

31 Mad. 306 [not good law -commented (<■) Sitanna v. Viranna (1034) 57 Mad. 740, 148 
on adversely 1"’ P.C. Ill (1919) 4(1 I.A. 72, l.C. 828, (’34) A.PC. 105. b 

84, 42 Mad. 523, 537, 50 l.C. 498, (’18) (J) llhupulRumv. Lachma Knar (1889) 11 All. 

A.PC. 1981; tiitannu v. Virunna (1934) 253 ; Repin Behan v. Dargu Charan (1908) 

57 Mad. 749, 118 l.C. 828, (’34) A.PC. 105, 35 Cal. 1086, 1090 : Hup Rum v. Retcali 

where the widow reserved only 6 acres (1910) 32 All. 582. 8 T.C. 541. 

of laud for her inalutenaiue. (g) tiurtaji v. Rainjax (1924) 46 All. 50, 79 l.C. 

(i) llama Sana v. Dhondi Murari (1923) 47 25, (’24) A.A. 166. Hut «cc Chengappa v. 

Horn. 678, 76 l.C. 607, (’23) A.13. 432, Ruradugunta (1920) 43 Mad. 855, 60 l.C. 

dissenting from Adireppa v. Tontappa 135, (’21) A.M. 246. 
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maintenance. If she does so tlie surrender is invalid and 
does not bind the actual reversioner. In such a case a remote 
reversioner may file a suit for declaration to that effect *(h). 

(3) Surrender in favour offemale reversioners in Bombay.— 
The provisions of sub-sec. (2) do not apply to such females in 
Bombay as take an absolute interest in property inherited by 
them from a male, e.g., the daughter, daughter’s daughter, and 
the like. A surrender to such a female passes the whole estate 
absolutely to her [see ill. (h)]. 

(4) Gift of whole property to a third party with consent of 
next reversioner .—There is a conflict of opinion whether a 
gift J)y a widow of her entire interest in the whole estate to a 
stranger with the consent of the next reversioner can be 
supported as ^ surrender so as to bind the actual reversioner 
at the widow’s death [s. 183 (4)]. 


(5) Where surrender folloivs prior alienations .—Where 
a jfortion of the estate was validly alienated by 'the widow 
for legal necessity (such as discharge of husband’s debts) 
and the remaining estate was then surrendered it was held 
that the surrender wa.s valid (i). Where a widow alienates 
a portion of the estate inherited by her from her husband 
without legal necessity and subsequently surrenders the 
whole of her interest in the estate to the next reversioner, 
the surrender itself is valid and the reversioner is not entitled 
to immediate possession of the portion so alienated, but must 
wait for possession until her death. The reason is that though 
the alienation is not binding on the reversioner, it is binding 
on the widow for her life, and the alienee is entitled to possession 
during her lifetime.' iV, > 

In the Calcutta ',"' 0 £V^hg|?islcy, J., held as above, while Page, J., held that the 
surrender extinguishes ^tujgjJprior alienations so as to entitle the reversioner to recover 
immediate possession of the property alienated. As to the rights of an adopted son, 
see sec. 509. * 

(6‘) Gift of whole estate followed by surrender of whole 
estate .—It has been held by the High Court of Bombay that 
where a widow makes a gift of the whole estate to a third 


(h) Juiuiki Xath Hun v. Jyolixh Vlmmlnt 

Achariya Choudri (1041) (';»!. 234, 10.1 
I.O. 410, (’41) A.C. 41. 

(i) Ilamayya v. Bapanamma (1037) Mad. 248, 

- 150 I.C. 153, (’37) A.M. 140. 

O') Subbamma v. Subraiivinynm (1910) 30 Mad. 
1033, 32 I.C. 813, (’17) A.M. 473 [mort¬ 


gage without h-t'.i 1 necessity] : Sun- 
durnsirti v. Viyyuinmu (l I J2.">) 48 Mad. 
033. 91 r.C. 401, (’25) A.M. 120 ; /‘rafullu 
v. Bhahnni (1925) 52 Cal. 1018, 91 I.C. 
897, (’20) A.C. 121, per Wiilnwlev, J. 
[gil't|: Lurhiw ('hand v. fMchho (1927) 
49 All. 334, 100 I.C. 704. (’27) A.A 
253 [mortgage without legal neee+dtyl. 
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S. 197 person, and afterwards surrenders the whole estate to the 
next reversioner, the surrender is in operative and invalid the 
reasoif given being that the widow by giving away the whole 
estate prior to the surrender put it out of her power to surrender 
her whole interest in the estate in favour of the reversioner (k). 

(7) Surrender followed by adoption. —A valid surrender 
made by a Hindu widow of her husband’s estate to the next 
reversioner cannot be defeated by a subsequent adoption of a 
son to her husband. The effect of a surrender is to vest an 
absolute estate in the reversioner, and the adopted son is not 
entitled to question it (l). It is otherwise if the surrender is 
invalid as being partial (m), or if it is invalid as in the case put 
in sub-sec. (6). 

Illustrations. i 

(a) A Hindu dies leaving a widow and a daughter's son. The widow surrenders her 
estate in four out of the five •properties inherited by her from her husband to the daughter’s 
son. The surrender is not valid, for it is a surrender only of a portion of the estate : Pilu 
v. Babaji (1910) 34 Bom. 165, 4 I.C. 584. 

(b) A Hindu dies leaving a widow, a daughter qnd a daughter’s son. The widow 
executes a deed in favour of her daughter’s son, whereby she reserves a life-interest for 
herself in her husband’s property, and declares that after her death the property should 
go to the daughter’s son. This is not a valid surrender, for it is not a surrender of the 
widow's entire estate in the property. A widow can accelerate the estate of the next 
reversioner only by conveying absolutely and by destroying her life-estate. It is essen¬ 
tial that she should withdraw her own life-estate, so that the whole estate may get vested 
at once in the reversioner : Behari Lai v. Madho Lai (1891) 19 Cal. 236,191.A. 30. 

^ (c) A dies leaving a mother M. M succeeds to.4’s properties for a woman's estate, 
bhe then transfers by way of gift a portion of the properties inherited by her to R who 
was then the nearest reversioner. The alienation is not valid, as it is not a surrender 
of M's entire interest in tho whole estate : Rangaswami v. Nachiappa (1919) 46 I.A. 72, 
42 Mad. 523, 50 I.C. 498, (’18) A.PC. 196. 

(d) A Hindu dies in 1872 leaving a widow andAtnra na^- s The nephew claimed 
the property as sole survivor of the joint family and^g^i a certificate to collect 
debts due to the estate of A. The widow opposed the and alleged a parti¬ 

tion. The Court found that the alleged partition had not taken place and granted the 
certificate to the nephew. This decision, being given only on a question of representa¬ 
tion, did not preclude the widow from raising the question of title again in a suit properly 
instituted for that purpose ; but the widow accepted the decision and by an agreement 
made in 1874 she recognized the nephew’s title, and was granted by him a maintenance 
allowance which she continued to receive until her death in 1904. The nephew died in 
1894, and the estate passed under his will to B. In 1907 D claiming as the reversionary 
heir Bued B to recover the estate. It was held by the Judicial Committee that the 
widow’s agreement of 1874, in conjunction with her acceptance of maintenance till 1904, 

(k) Sakharam v. Thama (1927) 51 Bom. 1019, upheld]; Yethtanta v. Antu (1934) 58 

107 I.C. 205, (’27) A.B. 20. Bom. 521,154 I.C. 252, (’34) A. B. 351. 

(l) Kama Xana v. Dhondi (1923) 47 Bom. 678, (wi) Pilu v. Babaji (1910) 34 Bom. 165, 4 I.C. 

76 I.C. 607, (’23) A. B. 432 [surrender 684. 
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amounted to a complete relinquishment of the estate to the nephew, then the next 
reversioner, and that D'a claim accordingly failed. Their Lordships of the Privy Council 
said that there was in this case a complete self-effacement by the widow which pfecluded 
her from asserting any fur'her claim to the estate : Bhagwat Koer v. Dhanvkdhari Prasad 
Singh (1919) 46 I. A. 259,^7 Cal. 466, 63 1.0. 347, (’19) A.PC. 75. 

(e) A Hindu dies leaving a widow and 4 daughters. By his will he bequeaths his 
immoveable property to the daughters. On his death the daughters take possession 
of the property under the will. The next reversioner sues the widow and daughters to 
set asido the will. The parties enter into a compromise by which the daughters give up 
their rights under the will, the widow surrenders all rights of succession to the immoveable 
property, and the plaintiff who by the surrender becomes entitled as next reversioner 
transfers half of the property to the daughters, and the plaintiff and the daughters eaoh 
givo a small portion of the land to the widow for her life. The compromise is a bona fide 
surrender of tho whole estate, and not a device to divide it with the next reversionor. 
In the goursc of the judgment of the Judicial Committee said: “ Is it then a device to 
divide the property between the lady and the reversioner ? . . . . It is here that the 
fact of the arrangement being a compromise becomes of importance. Once the bona fide is 
admitted, we have thS situation of a contest under which, if decision were one way, the 
estate was carried to the daughters away from the family, and a litigation in the course 
of which the estate would probably bo much diminished. The situation made it a 
perfectly good consideration for the lady in order to avoid these results to consent to 
give up her own rights by surrender . . . The conveyance of small portions of land to 
the widowed mother was unobjectionable as it was only for maintenance” : Sureshwar 
v. Maheshrani (1920) 47 I.A. 233, $38, 48 Cal. 100, 57 I.C. 325, ('21) A.PC. 107. 

(f) The widows of the late jaalo owner who were each gotting rupees 625 a month 
as maintenance from the Court of Wards which was managing the property executed a 
deed by which they purported to surrender all their rights in tho property inherited from 
their husband to the next reversioner, the latter agreeing to pay to the widow Rs. 2,000 
per month for maintenance, the sum in case of default to be a charge upon the estate. 
The Privy Council, observing that there was no necessity for the surrender and that in 
49 Cal. 100 the giving of a small portion of the estate to the widow for her maintenance 
was not objectionable, held the surrender to be void in law: Man Singh v. Nou'hikhbati 
(1926) 53 I. A. 11, 5 Pat. 290, 94 I.C. 830, ('26) A.PC. 2. 

(g) A Hindu governed by the Benares school of Hindu law dies leaving a widow, a 
daughter and a paternal uncle’s son. The widow surrenders her interest in the property 
inherited by her to her dayrMer. '’’ho surrender is valid, but since a daughter, according 
to the Benares school, t*«-~*^ ^ / led estate, the surrender will not enlarge her estate, 
in other words, she wiF ?■ «i<v*rothe property absolutely. Th effect of the transaction 
is simply to accelerate the^Saughter’s succession to the property and to entitle her to 
immediate possession. On the death of the daughter the property will pass to the undo’a 
son: Bhupal Bam v. Lachma Kuar (1888) 11 All. 253. It will not revert to the widow 
though she may then bo alive. 

(h) A Hindu governed by the Bombay school dies leaving a widow, a daughter and a 
nephew. In March 1911, the widow executes a deed of gift of the whole estate inherited 
by her frpm her husband in favour of her daughter. [A daughter in Bombay takes an 
absolute estate in the property inherited by her from her father; therefore, sub-sec. (2) 
does not apply.] In December 1912, the daughter transfers the whole estate back to 
the widow absolutely. The daughter dies in 1915 leaving a daughter. In April 1916, 
the widow'makes a gift of the entire estate to her grand-daughter. On the death of the 
widow the nephew claims the estate as the reversionary heir. The gift to the grand¬ 
daughter is valid, and the nephew is not entitled to the property. The Court said: 


s. m 
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“ It cannot be suggested in the present case that in 1911, when the widow was in bad 
health, and her widowed daughter was staying with her, it was intended to be merely 
a dev ice* to divide the estate with the reversioner Naru v. Tai (1923) 47 Bom. 431, 
437, 76 I.C. 265, (’23) A.B. 191. ’ 

(i) A Hindu widow surrenders the’ whole of her estate to the next reversioner. 
At the same time the next reversioner transfers it back to the widow, and declares that 
she is the absolute owner thereof, and the widow in her turn transfers part of the estate 
to the next reversioner. It is found that there was no dispute of any kind between 
the parties, and the sole object was to convert the widow's estate into an absolute estate 
in consideration of a transfer of part of the estate to the next reversioner. The trans¬ 
actions are not binding on the son of the next reversioner, and he is entitled to avoid 
alienations of the estate purporting to have been made by her as the absolute owner 
thereof: Thnkur Prasadv. MusammatDipa /f«ei*(l931) 10 Pat. 352, 134 I.C. 129, (’31) 
A.P. 442. 

198. Widow’s power of management and investment.— 

(1) A widow or other limited heir is entitled to manage the 
estate inherited by her. Her power to manage the estate is 
similar to that of a manager of an infant estate as defined 
by the Privy Council in Hunooman Persaud v. - Mussamat 
Babooee {n). “ A widow like a manager of the family, must be 
allowed a reasonable latitude in the exercise of her powers, 
provided, .... she acts fairly to Ihe expectant heirs” (o). 
The Court will not interfere with h$r management, unless 
there is danger to the estate from the manner in which she is 
dealing with it ( p ) [s. 204]. 

(2) If the husband has left debts, the widow is not bound 
to apply the income of the estate in discharge of the principal, 
blrt is bound to pay out of the surplus of her net income, only 
the interest ( q ). She is entitled to sell or mortgage the 
estate for the payment of the debts. The net income is her 
own exclusive property as widow, and she is not bound either to 
save or apply it for the benefit of the r^g^ ^ers. At the same 
time she is not entitled to ignore the clM^ s^hich are legally 
payable out of the gross income such as'Nffie peisficush and 
maintenance due to other members of the family and thereby 
add to the debts left by the husband so as to prejudice the 
reversioners (r). 

(3) The widow is entitled to invest monies forming part 
of her husband’s estate in such securities as she thinks proper 
so as to realize the highest interest. She is not bound to 

(n) (1 M.l. A. 3!>3: Ham f near Pernhad v. | (?) Jaqannathum v. Vighnemarndu (1932) 55 

Itun Hahadour (18s<>) OCal. H13, 8 I.A. H. j Si ail. 210, 134 I.C. 881, (’32) A.M. 177. 

(c) Vrnkaji v. Vishnu (1894) i s Bum. .'>34. 530. j ( 1 ) Humasumi Chrtti v. Mangaikarxu (1895) 18 
(p) Hurn/dotx v. Srcemultu I'ppnornuh (1850) ] Mail. 113, 119-120; l)ebi Dtv/ul Sahoo v. 

6 M.l A. 433. I lihun Partap Singh (1904) 31 Cal. 433, 443. 




DECREE AGAINST LIMITED HEIR. 


219 


invest in Government securities. She may lend the monies on 
a mortgage. The Court must take care not to interfere with 
or restrict her in’the full enjoyment of her rights as conferred 
upon her by the Hindu law in order to prevent a possible 
danger (s). 

If the property consists of a quarry, she may work the quarry, and apply the proceeds 
for her own purposes, provided she does not exhaust the land (t). 


199. Decree against widow when binding on reversioners.— 
A widow or other limited heir represents the whole estate 
in legal proceedings relating thereto. Therefore, a decree passed 
against her and a sale of the estate in execution of such decree 
is binding not only on her, but on the reversioners, even 
though they were not parties to the suit, provided — 

(1) the suit was in respect of a debt or other transaction 
binding on the estate ( u ), and 


* (2) the decree was passed against her as representing 

the estate, and not in her personal capacity ( v ), 

“ unless,” as laid down by their Lordships of the Privy Council 
in the Shivagunga case. («.’)> “ it could be shown that there had 
not been a fair trial of the right in that suit. ” This does not 
mean that the suit should have been contested to the end as 


was erroneously held in the under-mentioned cases (a;). The 
widow is entitled to compromise the suit, and a decree passed 
against her, though on a compromise or on an award, binds the 
reversioners as much as a decree in a suit contested to the end, 
provided the compromise was entered into by her bona fide for 
the benefit of the estate and not for her personal advantage. 
This rests on the fundamental principle that a compromise 


(') Biswanath v. Khav a 0 Beng. 

L.It. 747-731. 

(0 Subba Reddi v. Chengalamina (1890) 22 Mini. 
12(5. 

(") Jugal Kishore v. Jotendro Mahun (1884) 
10 Cal. 985, 11 I.A. 06 ; Jhari v. liijai 
(1923) 43 All. 013, 74 I.C. 863, (’24) A. 
A. 109. See also Derji v. Sambhu (1900) 
24 Bom. 135; Veerahadra v. Marudaga 
(1911) 34 Mad. 188, 8 l.C. 1072. 

(») Katama Natchiar v. Raja of Shivagunga 
(J803) 9 M.I.A. 539, 543, 608 [decree on 
Kround per tonal to the widow]; Nugender 
v. Kaminee (1867) 11 M.I.A. 241; Raijun 
v. Brii Bhookun (1870) 1 Cal. 133, 2 I.A. 
275 ; Partab Kara in v. Trilokoi (1884) 11 
I.A. 197, 207, 11 Cal. 180 ; Han Nath v. 
Mothurmohun (1894) 21 Cal. 8, 20 I.A. 
183 [decree against daughter —ret judi¬ 
cata] ; Rital Singh v. Baluwnt Singh (1918) 
45 I.A. 108, 40 All. 593, 48 I.C. 553, (’18) 
A.PC. [ret judicata]; Ohelabhai v. Bai 


Javer (1913) 37 Bom. 172, 17 l.C. 800; 
Tirupatiraju v. Venkagga (1922) 45 Mad. 
504. 07 I.C. 479, (’22) A.M. 131 (K.H.) [not 
sued in representative character]; Sulbi 
v. RamkrithnabhaUa (1918) 42 Bom. 09, 
43 I.C. 233, (’17) A.B. 11 ; Bai Kanku v. 
Bai Jadar (1919) 43 Bom. 869, 53 I.C. 104, 
(*19) A.B. 146 [decree, against, widow 
, on ground personal to herself]; Pramatha 
Nath v. Bhuban Mohan (1922) 49 Cal. 45, 
04 I.C. 980, (’22) A.C. 321 [res judicata] ; 
Lai it Mohan v. Dayumoyi (1927) 45 Cal. 
L.J. 404, 103, I.C. 469, (’27) A.PC. 
41 | personal decree against daughter], 
(w) Katama Xat'hiur v. Rajah of Shivagunga, 
supra. 

(r) Mahmlei v. Baldeo (1908) 30 All. 75 : Sheo 
Narain v. Khnrgo (1882) 10 C.L.R. 
337 ; Rajlakshmi v. Katgagani (1911) 38 
Cal. 639, 672. 074, 12 I.C. 404; Jeram v. 
Vrerbai (1903) 5 Bom. T,. It. 883, 887 ; 
Ram Sarup v. Ram Dei (1907) 29 All. 
239, 241. 
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entered into by a Hindu widow bona fide for the benefit of the 
estate* and not for her own personal advantage, binds the 
reversioners as much as a decree against her ifter litigation {y). 
See s. 193. 


The suit being against the widow in a representative character, that is, as representing 
her husband’s estate, a decree passed against her operates as res judicata against the 
whole body of reversioners under the Code of Civil Procedure, s. 11, Expl. 6. A decree 
against the widow in respect of a transaction entered into by her husband binds her as 
well as the reversioners (z). A decree against the widow in respect of debts contracted 
for the purpose of carrying on a money-lending business inherited from her husband 
would not bo a mere personal decree but would *bind the reversionary estate (a). But a 
decree passed against a widow personally though it be in respect of debt incurred for legal 
necessity, does not bind the estate ; a sale, therefore, in execution of such a decree can 
pass no more than the life-interest of the widow (b). % 

Before the Privy Council decision in Ramsumran Prasad's case (c), there was a con¬ 
flict of opinion whether a consent decree or a decree on an award bthind the reversioner. 
This conflict is now set at rest by that decision, and such a decree may be as binding 
as a decree in a contentious suit. 


With reference to the argument that a Hindu widow cannot compromise a sv.it in 
any case, Mookerjee, J., said in a Calcutta case (d) : “ The view cannot be defended ,on 


principle that a qualified owner like a Hindu widow, daughter, or mother is bound at her 
peril to pursue a litigation in respect of the estate in her hands, unremittingly to the 
ultimate Court of Appeal, and that she cannot bona fide effect a settlement of the matter 
in controversy, even though such compromise be in the test interest of the estate.” The 
decision in that case was approved by their Lordships of the Privy Council in Ramsumran 
Prasad' s case (e), in which their Lordships said : “ It may be observed at once that the 
argument which would refuse authority to compromise in any case would have very 
extreme consequences. A Hindu woman might be party to a litigation concerning 
considerable immoveable property, might be successful in the first Court and be threatened 
with an appeal, and have then a suggestion from tho adversary that if she would part 


with a single item of property or few bighas he would let the judgment stand. She 
would have if the argument were sound to refuse the suggested compromise, and be 
prepared to fight the case up to the Privy Council. Or it might be put in another way. 
Her opponent could never suggest a compromise, because he would know that any com¬ 
promise would be upset. It would be very undesirablwap-Al^jg^orests of property owners 
that this extreme doctrine should bo upheld, and tm^r£ ,^Cps, after consideration 

(•34) A^14. 


0 /) 


<0 


<«) 


Ramsumran Prasad v. Shyam Kumari (1022) 
49 I.A. 342, 1 Fat. 741, 69 I.C. 71, (’22) 
A.PC. 358, approving Mohendra Hath 
v. Shamsunnessa (J915) 19 C. W. N. 
1280, 1285, 27 I.C. 954, (’15) A.C. 629 ; 
Subbammal v. Avudaiyamrnal (1907) 30 
Mad. 3 [admission of debt by widow— 
decrec on admission]; lihogaraju v. Ad- 
deppaili (1912) 35 Mad. 560, 564-565, 
12 I.C. 123; Gur Nanak v. Jainarain 
(1912) 34 All. 385, 14 I.C. 814 [appeal 
filed by widow withdrawn]; Mala Prasad 
v. Sags shir Sahai (1925) 52 1. A. 398, 
47 All. 883, 91 I.C. 370, (’25) A.PC. 272 
[compromise of suit between widow and 
next reversioner]. 

Afadivalappa Jrappa v. Subbappa Shanka- 
rappa (1937) Bom. 906, 39 Bom. L. R. 
895, 172 I.C. 184, (’37) A. B. 458. 

Burada Prasad Saha v. Krishna Chandra 
Saha (1934) 38 C.NV.N. 33, 151 I.C. 268 


('.) Kallu v. Faiyaz (1908) 30 All. 394; Jugal 
Kishore v. Jotindro (1884) 11 I.A. 66, 73, 
10 Cal. 985; Lulil Mohun v. Dayamoyi 
(1927) 29 Bom. fc.lt. 759, 105 I.C. 46J, 
(’27) A.PC. 41 [personal decree against 
daughter]; Vasant Rao v. Reharilal 
(1938) Nag. 382, (’38) A. N. 225; Sheik 
Ghasit Mian v. Thakur Panchanan Singh 
(1936) 15 Pat. 798, 166 I. C. 594, (’37) 
A.P. 58; Anand Rao v. Anrutpurnabai 
(1937) Nag. 1, (’37) A. N. 299 ; Mallikar- 
jungowda-Mudragowda v. Venkawa Rami- 
chandrappa (1940) Bom. 628, 191 I.C. 
286, 42 Bom. fc.R. 600. 

(i) See footnote (<*) infra. 

(/) Mohendra Nath v. Shamsunnessa (1915) 21 
Cal. L. J. 157, 163, 27 I.C. 054. 

(>) Ramsumran Prassad v. Shyam Kumari 
(1922) 49 I.A. 342, 346, 1 Pat. 741, 746, 
69 I.C. 71, (’22) A.PC. 356. 
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of the authorities that have been cited to them, are glad to find that they arc not driven Ss. 
to any each extreme position.” It follows from this that a decree on an award {/) and |99 f 200 

even a consent decree (<q would bind the reversioners if the compromise was *for the 
benefit of the estate. An ex parte decree also may bind the reversioners ( h ). 

A consent decree in a suit against widow by her husband's brothers to recover 
property in her hands on the allegation that it is joint family property, in which she 
accepts that position and is satisfied with maintenance only, does not bind the reversioners. 

The reason is that the rule in this section applies only to a widow who represents her 
husband's estate. The moment she admits that the property is joint, she ceases to 
represent the estate (i). A widow sued to recover properties belonging to her husband 
and obtained a decree. In appeal the matter was settled and a consent decree was passed 
by which a portion of the properties wag adjudged to the opposito party who executed 
the consent decree and obtained possession. The reversioners then obtained a declara¬ 
tion that the consent decree did not bind them. The widow then filed another suit to 
recoverthe properties allotted to the opposite party by the consent decree but failed. It 
was held by the Privy Council that the last decree did not affect the reversioners (j). 

A decree against & widow for mesne profits on account of trespass committed by her 
in her personal capacity can only be executed against her personally and not against her 
husband’s estate ( k ). But where cess was due in respect of the husband’s estate and the 
estate^ in the hands of the widow was Bold under the Public Demands Recovery Act, it 
was held that only the widow's interest passed to the purchaser ( l). Where the widows 
sued to set aside a sale of the husband’s property for arrears of revenue, obtained a 
decree in the trial court and got possession but the decree was set aside on appeal, and 
the widows became liable for mesne profits and costs and a portion of the estate in their 
possession was sold in execution*of the decree, it was held that the entire estate passed 
under the sale (wt). 

Even in a caso whero the decree might havo been executed against the whole interest 
in the estate including the reversion, if what was actually sold, was described as the 
interest of the judgment debtor, as a widow, only-her interest passed (w). 


Barden of proof .—In Bamsumran Prasad 's case (o) their Lordships kept it opfti 
whether in a case of compromise of a suit by a widow the burden lies absolutely and 
without qualification upon the reversioners impeaching the compromise to show that 
the compromise was not for the benefit of the estate. 


As to debts binding on the estate, see sec. 195. 

200. Decree £▼; hapisioner’s suit against widow and res 
judicata .—When iri^a suit by the next reversioner against 
a widow relative to her deceased husband’s estate an issue 
is finally determined, the issue is res judicata in any subsequent 


(/) Shib D (0 v. Ham Prasad (1024) 46 All. 637, i 
644-646, H7 I.C. 038, (’Uf.) A.A. 79. See 
Rama v. l)aji (1919) 43 Bom. 249, 48 l.C. 1 
126, (’18) A.B. 85. | 

■(g) Subbammal v. Avudaiyammal (1907) 30 I 
Mad. 3. I 

(ti) Sarju Frasad v. Mangal (1925) 47 All. 490, I 
492, 87 I.C. 294, (’25) A.A. 339. i 

(i) Simian Bahadur v. Batch Bahadur (1930) 1 

52 All. 178, 126 I.C. 337, (’29) A.A. 983. 

(j) Srecmathi Raglakshmi Dance v. Bhala Nath 

Sea (1938) 65 I. A. 3t>5. < 11)3■<) 2 Cal. 053, 
(’38) A.l’C. 254. 1 


(i) Maharajadhiraj Kameshwar Singh Bahadur v. 
Benimahadeb Singh (1932) 11 Pat. 430., 
134 I.C. 425, (’31) A.P. 422. 

(/) Mt. Ramjhrai Kuer v. Sheonarain Singh 
(1934) 13 Pat. 297, 153 I.C. 750, (’34) 
A.P. 609. 

(hi) Dul in Parlati Kuer v. Baijnalh Prasad 
(1935) 14 Pat. 518. 

(n) Nagendrabala Dasse.e v. Panchanam Mount 

(1933) 60 Cal. 1236, 149 I.C. 1033, (’34) 
A.C. 162. 

(o) (1922) 49 I.A. 342, 1 Pat. 741, 69 I.C. 71, 

(’22) A.PC. 356. 
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suit by another reversioner. It is not material that the plain¬ 
tiff the second suit does not claim through the plaintiff in 
the first (p). See sec. 210 . 

The reason is that in such a suit the reversioner sues in his representative character 
and the decree against him operates as rea judicata against the whole body of reversioners 
under the Code of Civil Procedure, s. 11, Expl. 6. It is, of course, understood, in order 
that the decree may operate as rea judicata that the litigation is not collusive or vitiated 
by fraud or laches on the part of the next reversioner in conducting the suit or in asserting 
his rtfversionary right. The reversioners will be bound by the decree even if the decree 
be a consent decree provided the compromise is prudent and reasonable. In fact the 
matter is governed by the same principle as that enunciated in sec. 199. 

201. Adverse possession agaihst widow not adverse against 
next reversioner. —A person who has been in adverse possession 
for twelve years or upwards of property inherited by a widow 
from her husband by any act or omission in her part is not 
entitled on that ground to hold it adversely as tigainst the next 
reversioner on the widow’s death. The next reversioner is 
entitled to recover possession of the property, if it is immovable, 
within twelve years from the date of the widow’s death imder 
art. 141 of Schedule I of the Indian Limitation Act, 1908 a*nd 
if it is movable, within six years from that date under art. 120 
of that Act ( q). Nor can there be any estoppel under sec. 41 
of the Transfer of Property Act against the reversioner by 
reason of the widow's conduct (r) [ill. (a)]. See sec. 209. 

But where a decree founded upon adverse possession has 
been obtained against the widow in her lifetime the next 
iceversioner is barred and he does not get the benefit of art. 141 
of the Limitation Act (s) [ill. (b)]. 

Illustrations. 

(a) A Hindu dies in 1869 leaving two widows and a brother’s son. He leaves a 
will whereby he bequeaths certain properties to trustees for dharam. The trustees entc.r 
into possession of the properties on the death of theThe surviving widow dies 
in 1888. In the same year, that is, more than 12 yef^wi. /At death of the testator but 
within 12 years from the date of the surviving widow’s d^lg&fihe brother’s son sues the 
trustees for possession of the properties, alleging that the trust for dharam is void. The 
suit is not barred* even assuming that it would have been held barred if it had been 
brought by the widow. The brother’s son, as reversioner, is entitled to suo for possession 
of the property ; if it is immovable ,within 12 years, anjl if it is movable, within 6 years 
from the widow's death. Where the property is immovable, art. 141 of the Limitation 


(j>) Mats Prasad v. .V ageshar Salmi (11)2.',) 52 
I.A. 308, 47 All. 883. 01 I.C. 370, (’25) 
A. PC. 272 [consent-decree]; Vcnkatana- 
ray ana v. Subbummal (1015) 42 I.A. 125, 
38 Mud. 408, 29 I.C. 298, (’15) A.PC. 
124 ; Banxidhar v. Iiulhatia (1025) 47 All. 
506, 87 I.C. 235, (’25) A. A. 483. 

( 4 ) Rnnehordas v. Parratibai (1800) 23 Bom. 
725, 26 l.A. 71; Jaggo Bai v. Uttar 1 
Bai (1920) 66 l.A. 267, 51 All. 439, 
117 I.C. 498, (’29) A.PC. 188 ; Bankry 
Lai v. Rmjhunath (1020) 51 All. 189, 112 


I.C. 801, (’28) A.A. 561; Aurabinda Nath 
v. Manorama (1928) 55 Cal. 903, 112 I.C. 
496, (’28) A.C. 670, Is no longer good law ; 
Badri Narayan v. Narayan Singh (1043) 
Nag. 213, 206 I.C. 335, (’43) A.N. 193. 

(>) Shamhu Prasad v. Mahadeo Prasad (1033) 
55 All. 554, 144 I.C. 293, (’33) A.A. 493. 

(*) Shivagunga case (1863) 9 M. I. A. 539; 
Vaithi linga v. Srirangath (1925) 52 l.A. 
322, 48 Mad. 883, 92 I.C. 85, (’25) A. 
PC. 249. 
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Act applies, and where it is movable, art. 120 applies: Ranchordaa v. Parvatibai (1899) 
23 Bom. 725, 26 I.A. 71. 

(b) A Hindu belonging to the Sudra class died in 1849 leaving a wido\f A. In 
1862, A adopted J? as a son to her husband and put him in possession of the properties 
inherited by her from her husband. At that date there was no person who could give 
B in adoption and the adoption was invalid. B died in 1864. On his death his nephew, 
claiming as his heir, entered into possession of the properties. The nephew died in 1881. 
On his death the nephew’s mother M entered into possession of the properties and held 
them until 1884 when A forcibly ejected her. In 1887, M brought a suit against A for 
possession of the properties. In 1892 a decree was passed for possession in favour of 
M, the Court holding that though B'h adoption was invalid, ill's claim for adverse pos¬ 
session for 12 years was established. A died in 1902. In 1905, the plaintiffs claiming 
to be the reversionary heirs of the origina>dcceascd, sued M for possession of the properties. 
The High Court dismissed the suit. On appeal to the Judicial Committee it was held 
that the principle of the Shivgunga case fsee s. 1991 applied and that the decree of 1892 
against the widow (A) was binding upon the reversioners, the decree having been passed 
after a fair trial of the suit, and the appeal was dismissed: Vaithialinga v. Srirangath 
(1925) 62 I.A. 322, 4%.Mad. 883, 92 I.C. 85, (’25) A.PC. 249. 


Ill—REMEDIES AGAINST UNAUTHORISED ACTS OF WIDOWS 
AND OTHER LIMITED HEIRS. 

•202. Reversioners and their rights. —A reversionary heir, 
al chough having those contingent interests which can be 
differentiated little, if at all, from a spes successionis [s. 175], 
is recognized by Courts of law as having a right to demand 
that the estate be kept free from danger during its enjoyment 
by the widow or other limited heir. He may therefore sue 
to restrain a widow or other limited heir from committing waste 
or injuring the property [s. 204]. The reason why such a suit 
by a reversionary heir is allowed is that the suit is by him in.a 
representative character and on behalf of all the reversioners, 
so that the corpus of the estate may pass unimpaired to those 
entitled to the reversion (£). For the same reason he may 
bring a suit for a declaration that an alienation effected by 
her is not binding^. v ha •'* reversion ( u) [s. 205]. In both cases 
the right to sue is“£*/,t$f on the danger to the inheritance common 
to all the reversioners , presumptive and contingent alike, the 
object being to forestall an injury which threaten^ the common 
interest of all the reversioners ( v ). Where a reversioner 
brings a representative suit for a’ declaration that an alienation 
by the widow is not binding on the reversion and dies, his 
right of suit survives not to his personal heirs but to the next 
presumptive reversioner (w). 


<0 Junaki Ammalx. Naraytinmini (1910) 43 
l.A. 207, 209-210, 39 Mad. 034, 038, 37 
l.C. 101, (’16) A.PC. 117. 

(<■) Venkalanarayanna v. Subbammal (1915) 42 


I A. 125, 128-129, 38 Mad. 400, 410-411, 
29 l.C. 298, (’13) A.FC. 124. 

(c) Ibid. 

( ii) Ramrshuar v. Ganapati Devi (1937) Lah. 
525, 100 I.C. 753, (’30) A. L. 052. 


Ss. 
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Tlio next reversioner for the time being to the estate of a deceased Hindu, expeotant 
upon the widow’s dedth, is not entitled to a declaration under the Specific Relief Act, 
s. 42, tht;t he is tho next reversioner, although in that capaoity he has the right to sue 
on behalf of the reversioners for the protection of the estate. Where, therefore, he sues 
the widow alleging waste [s. 204], but fails to prove any wrongful act on her part, a 
declaration that he is tho next roversionary heir should not be made. The reason is 
that it is impossible to predicate until the succession opens who is the reversionary 
heir of the deceased proprietor, and such a declaration, if made, might be rendered 
valueless by the development of events ( x ). For the same reason if A sues B solely for a 
declaration that he (A) is tho nearer reversioner, or that B is not a reversioner at all, the 
Court will refuse to make the declaration (y) [s. 203]. But if a reversioner sues a widow 
for an injunction to restrain waste [s. 204], or for a declaration that an alienation made 
by her is not binding on tho reversion [s. 205] h and the case is one in which the decree 
prayed for should be passed, the Court will pass a decree, though it may involve a finding 
that tho plaintiff is a roversionary heir. Similarly, if a widow surrenders the whole 
estate to one of the reversioners [s. 197] and the plaintiffs claiming to bo rovertfionary 
heirs equally with the grantee sue for a declaration that the surrender is not valid beyond 
the widow’s lifetime, the Court may make the declaration, though jt involves a finding 
that the plaintiffs equally with the grantee arc the next reversioners (z). 


203. Suit for a declaration that plaintiff is next 
reversioner.—The next reversioner for the time being to 
the estate of a deceased Hindu, expectant upon the widows’ 
death, is not entitled to a declaration that he is the next re¬ 
versioner, although in that capacity he has the right to sue on 
behalf of the reversioners for the protection of the estate as 
stated in secs. 204 and 205 below (a). Where a suit is brought 
on behalf of reversioners for a declaration that a transaction 
by the widow is not binding on them, the defendants may 
piead that the person whose reversioners the plaintiffs claim to 
be was not the last male owner and the defendants themselves 
are the reversioners of the last male owner and the matter may 
be tried in the suit (b). 

This subject is explained fully in the notes to sec-H 


204. Injunction to restrain waste.—Where a widow or 
other limited' heir in possession of property inherited by her 
commits waste or does any act which is injurious to the 
reversion, the next reversioner may institute a suit for a injunc¬ 
tion restraining her from doing so. But the Court will not 


(r) (1916) 43 I.A. 207, 39 Mad. 634, 37 I.C. 161, 
(’16) A.PC. 117, tupra : Sheopanan v. 
Ramnandan (1916) 43 I.A. 91, 43 Cal. 694, 
33 I.C. 914, (’16) A.PC. 78. 

( 1 ) Rama Rao v. Raja of Pitapur (1919) 42 Mad. 
219, 49 I.C. 835 (’19) A.M. 871; Madan 
Motum Dhur v. Th kur Sue Sue h'atai 
Oour Jew (1933) 37 C. W. N. 801,147 I.C. 
1247, (’84) A.C. 30. 


(z) Saudagar Singh v. Pardip Singh (1918) 
I.A. 21, 45 Cal. 510, 43 I.C. 484, (’ 
PC. 196 


(i) Janaki Animal v. Narayanaeami (1916) 43 
I.A. 207, 39 Mad. 634, 37 I.C. 161, (’16) 
A.PC. 117. 

(4) Deiu Reddiar v. Srinivata Reddi (1936) 
59 Mad. 1052, (’36) A.M. 805. 
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grant an injunction and will not take the management of the 
property out of her hands, unless the act complained of con¬ 
stitutes “ danger tp the property (c). * 

Where the estate comprises moveable property, and the widow has squandered part 
thereof, the Court may appoint a receiver to prevent further waste of the estate ; it may 
also direct transferees from the widow to replace the property where such property can 
be traced to their hands (d). If a widow gets bonds renewed in her own name in place of 
bonds that stood in her husband’s favour and the recitals of tho new bonds show as if 
consideration was paid in cash, this is clearly waste as far as the reversioner is concerned, 
which will justify the reversioner in filing a suit against tho widow for a permanent in¬ 
junction restraining her from withdrawing money deposited by her husband in the Post 
Office Savings Bank and directing her to* renew tho Post Office Cash Certificate of her 
husband or otherwise invest amounts due on them after maturity (e). See s. 179. 

No injunction can bo granted to restrain a widow or other limited heir from making 
an unauthorized alienation of the estate which she represents. Mere alienation is not 
waste. In such a case the proper remedy is to bring a suit for a declaratory decree as 
stated in the next section If). See s. 202. 

205. Declaratory suit in cases of unauthorised aliena¬ 
tions.—(2) Where a widow or other limited heir alienates 
property inherited by her in contravention of the provisions 
of section 178, the next reversioner, though he has no interest 
higher than a chance of succession, may institute a suit in her 
lifetime for a declaration that the alienation is not binding on the 
reversion, and if the facts are proved, the Court may pass a 
decree declaring that the alienation is not valid beyond the 
lifetime of the limited heir ( g ) [ss. 175, 202]. As to limitation, 
see sec. 208. 


( 2 ) The reversioners, however, are not bound to institute 
a declaratory suit. They are not obliged to take any action 
in the lifetime of the limited heir. They may wait until the 
estate vests in them op W death, and then sue the alienee for 

possession of the ha^ty (h). As to limitation, see s. 209. 

*** 

If a widow, without the consent of the reversioners, alienates her husband’s pro¬ 
perty for purposes not sanctioned by law, the reversioners aro entitled to bring a 


(<■) Hwrrydoss v. Sreemutty Uppoomah (1856) 
6 M.I.A. 433: Kathama Nacthiar v. 
Doraisinga (1875) 2 I.A. 169, 191, 15 
Bong. L. R. 83,119 ; Renka v. Bhola Noth 
(1915) 37 All. 177, 28 l.C. 896, (’15) A.A. 
207; Janaki Ammal v. Narayanasami 
(1916) 43 I.A. 207, 89 Mad. 634, 37 l.C. 
161, (’16) A.PO. 117. As to prospective 
waste, see Ohambhirmal v. Hamirmal 
(1897) 21 Bom. 747, at p. 749. See 
Specific Relief Act, 1877, s. 54, 111. (m). 
(d) Venkanna v. Xarasimham (1921) 44 Mad. 

984, 66 T.C. 10, (’21) A.M. 234. 

(e) Sheo Dot Pandey ▼. Mst. Ram Kali (1036) 
11 Luck. 508,158 l.C. SOI, (’36) A.O. 4. 


(/) Isri Dut v. Hanibuti (1884) 10 Cal. 324,332. 
10 I.A. 150. 

(y) Ocolab Singh v. Kurun Singh (1871) 14 M. 
I.A. 176; Jumoorta v. Jiumasoondari 
(1876) 1 Cal. 289, 3 I.A. 72 ; Isri Dvt v. 
Hunsbuti (1883) 10 Cal. 324, 10 I.A. 
150; Saudagar Singh v. Pardip Singh 
(1918) 45 I.A. 21. 45 Cal. 510, 43 l.C. 484, 
(’17) A.PC. 196, Specific Relief Act, 1877, 
s. 42, 111. (e). 

(A) Bijoy Copal v. Krishna (1007) 34 Cal. 329, 
34 I.A. 87 ; Mesrato v. Oirjanundan (1908) 
12 C.W.N. 857 ; Raghubir Singh v. Jethu 
(1923) 2 Pat. 171, 70 l.C. 290, (’23) A.P. 
130. 


Ss. 
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Ss. declaratory suit against her (*). See s. 202 and notes. As to the effect of a decree 
205-207 in a declaratory suit, see s. 210 below. 

CQurt-fee .—A suit by a reversioner after the widow’s death for a declaration that 
an alienation made by tho widow is not binding on him and for possession is governed 
by s. 7 (b) of the Court-fees Act, 1870 [suit for possession!, and not by s. 7 (iv) (c) [de¬ 
claratory suit]. The reason is that the reversioner is entitled to treat the aliena¬ 
tion as a nullity and is not bound to ask fora declaration that the alienation is void (j). 


206. Will by widow of property inherited by her from 
her husband. —The execution of a will by a widow or other 
limited heir purporting to dispose of property in which she 
takes a limited interest affords, as a general rule, no sufficient 
reason for granting a declaratory decree ( k ). 

The reason is that a will made by a limited heir purporting to dispose of jproperty 
inherited by her from a male docs not operate as .an alienation of the property. It is no 
more than an assertion, and a declaratory suit doos not lie for the setting aside of a mere 
assertion (1). For the same reason, where a widow executes a £ced by which she ac¬ 
knowledges that A.B. is the next reversioner, which in fact he is not, tho Court will 
refuse to entertain a suit for a declaration by a person claiming to be the next reversioner 
that the deed is not binding on the estate ( m). But where a widow claims property which 
really forms part of her husband's estate as her absolute property, alleging that she got it 
under a will of her husband’s brother who had treated tho property as his own, a* suit 
will lie at the instance of the next reversioner for a declaration that the property belongs 
to the husband’s estate and that she has no more than a widow’s estate in it (n). 

207. Who may sue for injunction or for declaratory 
decree. —It is not the law that any one who may have a 
possibility of succeeding on the death of a widow or other 
limited heir can maintain a suit for an injunction or for a 
declaratory decree ; for otherwise every one in the line of 
succession, however remote, would have a right to sue. The 
right to sue rests in the first instance with the next reversioner. 
The reversioner next after him is not entitled to sue (o), unless— 

(i) the next reversioner r efuses without sufficient 
cause to institute procced|^.^rder has concurred in 
the act alleged to be wrongful, or has colluded 


(I) (1883) 10 Cal. 324, 332-333, 10 l.A. 150, 156, 
157, supra. 

(j) Ram Sumran v. Qovitul Das (1923) 2 Pat. 

125, 68 I.C. 700, (’22) A.P. 615 (F.B-1. 

(1) Thakurain Jaipal v. Jihaiya Inker (1904) 
31 l.A. 67, 26 All. 238; Umrao Kunwar 
v. Badri (1915) 37 All. 422, 29 I.C. 302, 
(’15) A.A. 252 ; Oanga v. Kanhai Lai (1919) 
41 All. 154, 47 I.C. 222, (’18) A.A. 15 ; Das 
Mai v. Ram Chund (1923) 4 Lah. 116, 
76 I.C. 946, (’23) A.L. 406. 

(/) Rajah Nilmnney Singh v. Rally Churn (1874) 
23 W.K. 150. 

(m) Das Mai v. Ram Chund (1923) 4 Lah. 110, 

76 I.C. 946, (’23) A.L. 406. 

(n) Surayya v. Subhamma (1920) 43 Mad. 4, 53 

I.C. 498, (’20) A.M. 361. 

(u) Rani Anand Koer v. The Court of Wards 


(1881) 6 Cal. 704, 8 l.A. 14 ; Mtguh 
Rai v. Ram Khelavan (1913) 35 All. 326, 
9 I.C. 814 ; Oummanan v. Jahangira 
(1918) 40 All. 518; 46 T. C. 180, (’18) 
‘A.A. 392; Abinash v. Itarinath (1905) 
32 Cal. 62 [nut pood law on the point 
of limitation, sec 9. 208]; Mussammat 
ViranwaK v. Kundan Lai (1928) 9 Lah. 
106, 112 I.C. 35, (’28) A. L. 2/17 ; Shankar 
v. Xaghoba (1939) Nag. 383 ; Malm Mai 
v. Meheri Kunwar (1940) All. 416, 189 
T.C. 600, (’40) A.8. 311, (1940) A.L.J. 
403. 13 l.lt. 106; Lalta Prasad v. 
Dwarka Prasad (1941) All. 598, 195 I.C. 
492, (’41) A.A. 313, (1941) A.L.J. 392; 
Raja Seetlo Baksh Singh v. Baba Surrendra 
Bikram Singh (1943) 18 Luck. 521, 205 
I.C. 585, (’43) A.O. 68. 
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with the limited heir, or is precluded from suing 
by his own act or conduct (p), or is from pcwerty 
not in a position to sue (<?); or 

(ii) according to the Calcutta ( r), Madras (s), and 
Patna (£) decisions, the next reversioner is herself 
a female and entitled to a limited interest only. 
The same view has been taken by the Allahabad 
High Court in some cases ( u ), in other cases it has 
been held that the mere fact that the next rever¬ 
sioner is a female does not givje any right of suit to 
the more distant reversioner, unless it be shown 
that she was acting in collusion with the widow 
or other limited heir whose act is impeached (v). 

In one case it was held that this rule is not absolute and that there may be circum¬ 
stances under which the distant reversioner may be permitted to sue where the immediate 
reversioner is a female and in that case the declaration was granted (to). 


Parties to suit .—In a case where a suit is brought by a remote reversioner, upon a 
plaint stating the circumstances ui.'Jer which he has such claims to sue, the Court must 
exercise a judicial discretion in determining whether he is entitled to sue, and would 
probably require the next reversioyier to bo mafic a party to the suit. Where the plaintiff 
brought the suit claiming to be the next reversioner and the whole case was tried by the 
lower courts which declared that the alienation by the widow was not valid beyond her 
lifetime and in Second Appeal the High Court found that on account of Act 11 of 102!), 
the plaintiff was not the nearest reversioner, a sister’s son having come into existence 
after the institution of the suit, it was held that the suit ought not to bo dismissed but 
the case should be sent back for disposal after making the sister’s son a party and getting 
a proper guardian appointed for him (a:). Lut whero the plaintiff sues as the next 
reversioner, it is improper to read into the plaint an allegation that he is bringing the 
suit as a remote reversioner because the nearer reversioners have either precluded them¬ 
selves from bringing the suit or have refused to do so (y). 


Where a suit is brought by the next reversioner, there is nothing to preclude a remote 
reversioner from joining o’^v-vhas J ' t)0 i°* ne< l ' n the suit, or even obtaining the conduct 

— bJ.'- ■ 


(p) Kooer Goolab Singh v. Rob Kuriin Singh 
(1871) 14 M.l.A. 176 ; Han Kimin Singh v. 
Nawab Mahomed (1871) 14 M.l.A. 187, 
193; liakhtawar v. Rhagirana (1910) 

33 All. 176, 5 f.C. 270 [gift with consent 
of next reversioner]; ltaja Dei v. Vmed 
Singh (1912) 34 All. 207, 13 l.C. 632; 
Ghisiawan v. Mst. Raj Kvmmari (1921) 

43 All. 534, 63 l.C. 556, (’21) A.A. 33 
|sale with consent of next reversioner]; 
Bhikaji v. Jagannath (1873) 10 Bom. 

H. <4. 351 [waiver]. 

( 7 ) Mata Prasad v. A 'ageshar Sahai (1925) 52 

I. A. 398, 47 All. 883, 91 l.C. 370, (’25) 
A.l’C. 272. 

(r) Abinash v. Harinath (1905) 32 Cal. 62. 

(*) Chidambara v. Nallammal (1010) 33 Mad. 
410, 5 l.C. 164. 

(t) Ramyad v. Rambhilhara (1919) 4 Pat. T,. J. 

734, 54 l.C. 357, (’20) A.P. 514. 

(u) Balgobind v. Ram Kumar (1884) 6 All. 431; I 


Lakhpati v. Rambodh (1915) 37 All. 350, 
352, 29 l.C. 218, (’15) A.A. 205. 

(r) Ishtrar v. Janki (1893) 15 All. 132; Madari 
v. Malki (1884) 6 Ail. 428; Uumanan v. 
Jahangira (1918) 40 All. 518, 46 l.C. 186, 
(’18) A.A. 393. Sec also Tekchand v. 
Soman Singh (1916) Punj. Rcc. No. 27, 
34 r.C. 831, (’16) A.Tj. 265. 

(ir) Droki v. JU'ala Prasad (1928) 50 All. 678, 
113 l.C. 737, (’28) A.A. 216. 

(x) La kali mi v. Anantarama (1937) Mad. 948, 
171 I. C. 7, (’37) A.M. 699. 

(i/) Ram Anand finer v The Court of Wards 
(1881) 0 Cal. 764, 772-773, 8 l.A. 14; 
Meghu Rai v. Ram Khtlawan (1913) 35 
All. 326, 19 l.C. 814 ; Jhandu v. Tarif 
(1915) 37 All. 45, 27 l.C. 892, (’14) A.PC. 
34 ; Sita Saran v. Jag at (1927) 49 All. 815, 
102 l.C. 290, (’27) A.A. 811 ; Mussammat 
Viranwali v. Kundan Lai (1928) 0 Lah. 
106, 112 I.C. 35, (’28) A.L. 267. 
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Ss. of the suit on proof of laches on the part of the plaintiff or collusion between him and the 

207,208 widow ('a), as for instance, an attempt to compromise the suit with the widow in appeal 
after the lower court had passed a decree granting the declaration prayed for in the suit (a). 

Minor reversioner. —The fact that the next reversioner is a minor will not justify 
a suit by a more distant reversioner. The reason is that a minor can bring a suit by 
a next friend ( b). 

Next reversioner refusing to sue.— Where a Hindu was induced by his wife to execute 
a fictitious mortgage of his property to her nephew, and she, after his death, refused to 
take any action in the matter, it was held that the next reversioner was entitled to bring 
a suit for a declaration that the mortgage was fictitious and did not affect his interest 
in the property (c). 

Persons entitled to impeach unauthorized alienations by widow. —See sec. 185A. 

208. Declaratory suits and limitation.—(1) A suit by 
a reversioner for a declaration that an alienation made by a 
widow or other limited heir is void except for iier life must be 
brought within 12 years from the date of the alienation [the 
Indian Limitation Act, 1908, Sch. I, art. 125] but a suit 
by a Hindu for a declaration that the alienations made by a 
Hindu female who has a life estate by virtue of a transfer or 
grant inter vivos or by virtue of a bequest are void and are not 
binding on him as the next reversioner of the last male owner is 
governed by Art. 120 and not by Art. 125 (d), differing from 
the Lahore High Court (e). 


(2) Such a suit is a representative suit on behalf of all 
Hie reversioners, then existing or thereafter to be born, and 
all of them have but a single cause of action, which arises on 
the date of the alienation. Hence if no suit is brought by the 
existing reversioners within 12 years, and their right to sue is 
barred by limitation, reversioners thereafter born are equally 
barred (/). 

T,r 

ft was held in some cases that because reversioners derived title from the last owner 
and not from caojt other, they had each an independent cause of action. But this view 
was pronounced to be unsound by Sir Barnes Peacock so far back as 1868 (g). The 
ground of the decision was that the right of the next reversioner to bring a declaratory 


(z) Venkatanarayana v. Subbamal (1915) 42 
I. A. 125, 38 Mad. 406, 29 l.C. 298, (*15) 
A.PC. 124. 

(a) Gokulananda Ilarirhandan v. Iswar Chhotrai 
(1936) 15 Pat. 379, 166 I. C. 342, (V7) 
A. P. 11. 

(i>) Kali Charam v. Bageshra (1925) 47 All. 929, 
89 l.C. 374, (’25) A.A. 685. 

(r) Suraj Mai v. Nathwa (1923) 45 All. 255, 76 
l.C. 983, (’23) A.A. 161. 

( 1) Kanhya Lai AHssir v. Mat. IHra Bibi (1936) 
15 Pat. 151, 163 l.C. 940, (’36) A. P. 323. 
( r ) Mt. Nandan v. Watira (1927) 8 Lali. 215 ; 


Alt. H idyavati v. Mt. liahmat Bi (’37) 
A. Lah. 760. 

(/) Varamma v. Gopaladasayya (1918) 41 Mad. 
659, 461. C. 202, (’19) A.M..91I (F.B.), 
approved, and ratio decidendi followed In 
Kesho Prasad v. Sheo Pargash (1922) 44 
All. 19, 29, 64 l.C. 248, (’22) A.A. 301 
(F.B.); Chhaganram v. Bai Motigavri 
(1890) 14 Bom. 1900 ; Jamnabi v. Dharsey 
(1902) 4 Bom. L.H. 893 [adoption]; 
Chirugh Bin v. Abdullah (1925) 6 Lah. 
405, 90 l.C. 1022, (’25) A.L. 654. 

(g) Nobin Chunder v. Issur Chunder (1868) 9 
W.ll. 505, 509. 
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suit is based on the danger to the inheritance common to all the reversioners, presumptive 
and contingent alike, and there is therefore one cause of action common to them all ( h). 
See sec. 202. # 

The High Court of Calcutta has held that what bars the next reversioner does not 
bar the contingent reversioner (i). In one of these cases a daughter while a minor 
succeeded to her father’s estate. X. Y. was appointed guardian of her property. In 1897 
X.Y. sold one of the properties to A.B. The daughter did not take any steps to set 
aside the alienation after she attained majority. In 191ft the plaintiff who was the 
minor son of another daughter sued A.B. for a declaration that the sale was not binding 
on the estate after the death of the daughter, i.e., his mother’s sister. It was held that 
art. 120, and not art. 125, of the Indian Limitation Act, 1908, applied to the case, and 
that the suit was not time-barred (j). 

• 

209. Reversioner’s suit for possession and limitation. —A suit 
by reversioners, entitled to succeed to the estate on the death 
of a widow or other limited heir, for possession of immoveable 
property from ^n alienee from her must be brought within 
twelve years from her death [the Indian Limitation Act, 1908, 
•Sch. I, art. 141], and of moveable property, within six years 
from,that date ( Jc) [ ib ., art. 120]. See sec. 205 (2). 

Tho reversioner may sue for possession without suing to have the alienation set 
aside. The reason is that he is enti'.lcd to treat the unauthorized alienation as a nullity 
without tho intervention of any Court(i). 

Article 141 of Schedule I of Aho Indian 1 .imitation Act, 1908, referred to in this 
section provides a period of 12 years for a suit for possession of immoveable property 
by a Hindu entitled to possession of such property on the death of a Hindu female. In an 
award arising out of a dispute between a widow and her husband’s brothers, certain 
properties were given to her for maintenance and it was provided that she should forfeit 
her right to the properties if sho became unchaste. The widow became unchaste in 1910 
or 1912 and died in 1929. It was held that a suit brought in 1932, that is, within 12 years 
after her death was in time under art. 141 on the ground that the reversioners are entitled 
to waive the benefit of the forfeiture (m). For an application of this art. 141, see sec. 201. 

210. Decree in suit between next reversioner and alienee 
and res judicata. -A suit by the next reversioner against the 
widow or other limi^ 1 heir and an alienee from her for a 
declaration that the ^hfeation is not binding on the reversioner 
is a representative suit on behalf of all the reversioners, and 
a decree fairly and properly passed in such a suit, whether it is 
for or against the next reversioner, operates as res judicata 
between not only the next reversioner but the whole body of 
reversioners on the one hand and the alienee and his represen¬ 


ts) Mata Prasad v. Nageshar Sahai (1925) 52 
I.A. 398, 410-411, 47 All. 883, 803-894, 
91 I.C. 370, (’25) A.PC. 272. 

(t) Abinash v. Harinath (1905) 32 Cal. 02 ; Das 
Ram v. Tirtha Nath (1924) 51 Cal. 101, 
108-109, 81 I.C. 522, (’24) A.C. 481. 

(j) ' (1924) 51 Cal. 101, 81 I.C. 522, (’24) A.C. 

481, supra. 

(k) Bijoy Oopal v. Krishna (1907) 34 Cal. 329, 

34 I. A. 87; Ranchordas v. Parvatibai 


(1899) 23 Bom. 725, 20 I.A. 71 ; Ram Dei 
v. Abu Jafar (1905) 27 All. 494 ; Rakhma - 
bai v. Keshav (1907) 31 Bom. 1. 

(1) (1907) 34 Cal. 329, 34 I.A. 87, supra ; Obala 
Kondama v. Kandasami (1924) 51 I. A. 
145, 152, 47 Mad. 181, 189, 79 I. C. 901, 
(’24) A.PC. 50. 

(»«) Rashik TmI v. Radha Dulaiya (1937) All. 
424, 100 I.C. 580, (’37) A.A. 208. 


Ss. 
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Ss. tatives on the other (n). This principle applies also when a 
210,211 creditor obtains a decree against a widow and attaches pro¬ 
perties inherited by her from her husband; in such a case 
if the reversioner brings a suit for the release of the property 
on the ground that debts were not incurred for legal necessity 
and therefore not binding on the reversion, a fresh suit by him 
for a declaration that the sale of the property in execution is 
not binding on him is res judicata (o). 


Illustrations. 

(a) A Hindu dies leaving a widow, a brother, and a paternal uncle. The widow 
sells property inherited by her from her husband to A, and delivers possession of the 
property to him. The brother as next reversioner sues the widow and A for a declaration 
that the sale is not valid beyond the widow’s lifetime, and a decree is passed in favour of 
the brother. After the decree the widow dies, and then the brother. The uncle de¬ 
mands possession of the property from A, but A fails to deliver oossession. The uncle 
sues A for possession. A is precluded from contending that the sale was valid, and 
the uncle is entitled to possession. 

-(b) If in the case put in ill. (a), the brother’s suit is dismissed and the alienation 
is upheld, tho uncle will be precluded from bringing a fresh suit against A for a declaration 
that the alienation is not binding on him. The decree of dismissal operates as resjud cola 
against the uncle, who is the ultimate reversioner, though he was not a party eo nomine 
to the brother's suit, and the alienee is entitled to the benefit of the decree. It may seem 
hard at first sight that a decree against the next reversioner, whose interest is merely 
presumptive and may never mature as when he dies before the widow, should operate 
as res judicata against the ultimate reversioner at the widow’s death, for the decree 
might have been obtained by fraud or collusion. But the hardship is not real, for the 
decree in such a ease may be set aside at the suit of the ultimate reversioner (p). 

A decree against the next reversioner in respect of an alienation by tho widow of 
property X to A does not bar a suit by the reversioner in respect of an alienation of 
property Y to B ( q). 

For the reason of the rule contained in this section, see s. 202. Tho same principle 
applies to a suit by the next reversioner for a declaration that an adoption is invalid- 
If a decree is passed against him, it is binding on the ultimate reversioner (r). The 
matter is really governed by the Code of Civil Procedure, 1908, s. 11, Expin. 6, which 
relates to res judicata in a representative suit. As 'ces against limited heirs, see 

s. 199. 

211. Adverse possession by widow. (/) Property 
acquired by a Hindu widow or other limited heir by adverse 
possession [Indian Limitation Act, 1908, sch. i, art. 144], 
of which she took and retained possession absolutely in her 


(n) Kesho Prascul v. Slieo Pragash (1924) 51 I.A. 

381, 4« All. 831, 82 J.C. 962, ('24) A. 
PC. 247, [decree for next reversioner], 
afTg. (1922) 44 All. 19, 64 T.C. 248 (’22) 
A. A. 301 (F. B.); Pramatha v. lihuban 
(1922) 49 fill. 46, 64 I.C. 980, (’22) A.C. 
321, [decree against next reversioner]; 
Khair Muhammad v. Umar (1924) 5 
Lah. 421, 84 I. C. 477, (’25) A. L. 89, 
[decree against next reversioner]. 

(o) Mst. Seethabai v. Hari (1938) Nag. 498, 


(’38) A. N. 401. 

(/i) Kexho Prasad v. Sheo Pragash (1924) 51 I.A. 
381, 46 All. 831, 82 J. C. 962, (’24) 
A.PC. 247. 

(?) Thakar Singh v. Mst. XJttam (1929) 10 Lah. 
613, 118 l.C. 449, (’29) A.L. 295. 

(r) Chimvolu v. Chiruvola (1906) 29 Mad. 300 
[F.ll.]; Gokulanand Harichandan v. Iswar 
Chhotrai (1936) 15 Pat. 379, 166 I.C. 342, 
(’37) A. P. 11. 
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own right, for twelve years or upwards is her stridhana, and 
she may dispose of it by deed or will; on her death intestate 
it descends to her stridhana heirs (s). But if the property 
acquired by adverse possession was claimed and held by her 
not in her own right, but as a widow representing her husband’s 
estate, it is not her stridhana, but an accretion to her husband’s 
estate, and in it she takes no more than a widow’s estate, and 
it descends on her death to her husband’s heirs (t). The 
possession of a person who is not the widow of the last male 
owner but is the widow of a$ another member of the family 
is prima facie adverse but if she claims the estate only by 
inheritance she must be deemed to be claiming only a limited 
estate* (u). Thus, where a Hindu widow in the enjoyment 
of her husband’s estate as heir remarried and had thereby 
forfeited her title to the estate, but continued in possession 
without asserting any change in the character of her possession, 
she acquires title by prescription only to a widow’s estate and 
not to an absolute estate ( v ). 

Tt has accordingly been held tl.at where a Hindu dies leaving a son and a widow 
and the widow who is entitled to maintenance only out of her husband's estate takes 
and retains possession of property belonging to her husband's estate adversely to the 
son, the property is her stridhana, unless it is clearly shown that when she took posses¬ 
sion, she professed to do it as claiming only the limited estate of a widow. “ The son 
having the title, she could not take possession excluding him, unless she intended to 
take an adverse possession, a possession to which she was not in any way entitled” (w) 
Similarly where a widow takes possession of the estate of her husband’s uncle to which 
her husband's grandsons arc entitled (x), or takes possession of the estate of her husband’.^ 
brother to which the brother’s heirs are entitled ( y ), and holds it adversely against the 
rightful heirs, the property is her stridhana. In a Privy Council case where a Hindu 
widow executed a deed of gift of property which she held absolutely under a will from 
her husband in favour of her daughter, which gift was not valid as the deed was not 
registered, but the daughter remained in adverse possession of the property for upwards 
of 12 years, it was held that the »r ( ,j M . r ty was her stridhana and that it did not pass 
on her death to her father’s ley has;. 

(2) The possession of a portion of the joint family estate 
by the widow of a member of a joint Hindu family governed by 


(*) Laeehan Kvnwar v. Manorath Ram (1895) 
22 Cal. 44!> (P. C.l: Varada Pillai v. 
Jeevcrallmammal (1920) 43 Mad. 244, 40 
I.A.285, 53 I.C. 901, (*19) A.PC. 4\\Bansi- 
dhar v. Dulhatia (1925) 47 All. 505, 87 I.C. 
235, (’25) A.A. 483 ; Rikhdco v. Sukh/lra 
(1922) 49 All. 713, 102 I.C. 175, (’28) 
A.A. 45 ; Suraj Balli v. TUakdhari (1928) 
7 Pat. 163, 107 I.C. 151, ('28) A.P. 220 ; 
Mmammal Maluka v. Pateshar (1926) 1 
Luck. 273, 295-290, 96 I.C. 672, (’26) A. 
O. 371. 

(0 Lajtvatdi v. Safa Chand (1924) 51 I.A. 171, 
6 Lah. 192, 80 I.C. 788, ('24) A.PC. 121; 
Patipal Singh v. Rampal Singh (1940) 15 
Luck. 112, 185 I.C. 157, (’40) A.O. 63. 


(m) Chandrabali rathak v. Bhagwanprasad 
Pande (1914) All. 533. 

(»)* Parbati v. Ram Prasad (1932) 7 Luck. 320, 
141 I.C. 831, (’33) A.O. 92. 

(«) Laeehan Kunu-ar v. Manorath Ram (1895) 22 
Cal 445. 449; (1925) 47 All. 505, 87 I.C. 
235, (’25) A.A. 483, supra. 

(jc) Rikdeo v. Sukhdeo (1927) 49 All. 713, 102 
I.C. 175, (’28> A.A. 45. 

(y) Suraj Haiti v. Tila'.dhari (1928) 7 Pat. 103, 
107 I.C. 151, (’28) A P. 220. 

(?) Varada Pillai v. Jeeverathnummal (1920) 46 
, J.A. 285, 43 Mad. 244, 53 T.C. 901 ; Mst. 
Maluka v. Pateshar (1926) 1 Luck. 273, 96 
I.C. 072, (’26) A. O. 371, supra. 
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S. 211 


the Mitakshara law, as of right, for twelve years or upwards, 
as f$r instance, where mutation has been effected in her name 
and she remains in continuous possession, bars the claims of the 
other members of the family (a). The reason is that on the 
death of an undivided member of a joint family, the joint 
family property passes to the other members of the family by 
survivorship, and the widow is not entitled to anything more 
than maintenance out of the joint family property; her 
possession, therefore, would be adverse to the other members 
unless it was in lieu of maintenance under an arrangement 
with them (6). See sec. 133. But a widow having obtained 
possession of property under an arrangement with her husband’s 
brothers granting her a widow’s estate, cannot by any 'act or 
declaration of her own acquire title by prescription. Cf. S. 
176 (7) (c). 


(а) Pandit Adya Shankar Tivari v.Mst. Chandra• 
• vath (1935) 10 Luck. 35, 150 I. C. 519, 

('34) A. O. 265. 

(б) Sham Koer v. Dah Koer (1902) 29 l.A. 132, 

29 Cal 664. Satgur Prashad v. Kishore Lai 
(1919) 46 J. A. 197, 42 All. 152, 55 T. C 
486, (’19) A.PC. 60; Uman Shankar v. 


Muxammat Aisha (1923) 45 All. 729, 74 
l.C. 869, (’24) A.A. 88; Kali Charar v. 
Piari (1924) 46 All. 769, 83 l.C. 754, ('2-*) 
A.A. 740. 

(r) RaxhikUU v. Radha Dulaiya (1937) All. 
424, 169 l.C. 586, ('37) A.A. 268. 
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COPARCENERS AND COPARCENARY PROPERTY— 
* MITAKSHARA LAW, 

1. Coparceners — secs. 212-217. 

2. Coparcenary property — secs. 218-234. 

3. Management and enjoyment of Coparcenary property — secs. 235-252. 

4. Alienation of Coparcenary properly — secs. 253-255. 

5. Alienation of undivided coparcenary interest — secs. 256-266. 

6. Setting aside alienations — secs. 267-270. 


I. COPARCENERS. 

212. Joint Hindu family. —(2) A joint Hindu family con¬ 
sists of all persons lineally descended from a common ancestor, 
and include their wives and unmarried daughters ( d ). A 
daughter ceases to be a member of her father’s family on 
marriage, and becomes a member of her husband’s family. 

' ( 2 ) The joint and undivided family is the normal con¬ 
dition of Hindu society. An undivided Hindu family is ordi¬ 
narily joint not only in estate, but also in food and worship (e). 
The existence of joint estate is not an essential requisite to 
constitute a joint family and a family which does not own any 
property may nevertheless be joint (/). Where there is joint 
estate, and the members of the family become separate in estate , 
the family ceases to be joint. Mere severance in food ancf 
worship does not operate as a separation (<j). 

Possession of joint family property is not a necessary requisite for the constitution 
of a joint Hindu family. Hindus get a joint family status by birth, and the joint family 
property is only an adjunct of the joint family (A). 

Almost every Hindu family has a family idol which is the joint property of the family. 
As to the worship of family idols on partition, see notes to s. 303. 


Ss. 

212,213 


213. Hindu coparcenary. —A Hindu coparcenary is a 
much narrower body than the joint family. It includes only 
those persons who acquire by birth an interest in the joint or 
coparcenary property (i). These are the sons, grandsons and 


a 

(d) Commissioner of Income Tax v. Luxmi- 
narayan (1935) 59 Horn. 618, 37 llom. 
L. K. 692, 159 I.C. 424, ('35) A.b. 412. 

(«) Sri Raghunadha v. Broto Kiahoro (1876) 
1 Mad. 69, 81, 3 I.A. 154. 

(/) Jamkiram v. A ’agamony (1926) 49 Mad. 98, 
103, 115, 93 T.C. 662, (*26) A.M. 273 ; 
Latdas v. Motibai (1908) 10 Bom. L. R. 
176; Pandit Mohanlal v. Pandit Ramdayal 


(1041) 16 Luck. 708, 194 I.C. 61, (’41) A.O. 
331. 

(g) Chowdhry Qanesh Dutt v. J(teach (1904) 

31 Cal. 262, 31 LA. 10. 

(h) (1926) 49 Mail. 98, 103, 115, 93 I.C. 662. 

(’26) A.M. 273, supra. 

(i) Commissioner of Income Tax v. Lurmi - 

narayan (1935) 59 bom.-618, 37 bom. 
L. 11. 692, 159 I.C. 424, (’35) A.b. 412. 
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S. 213 great-grandsons of the holder of the joint property for the 
time*being, in other words, the three generations next to the 
holder in unbroken male descent. See s. 217. 


To understand the formation of a coparcenary, it ia important to note the distinc¬ 
tion between ancestral property and separate property. Property inherited by a Hindu 
from his father, father’s father or father’s father’s father, is ancestral property. Property 
inherited by him from other relations is his separate property. The essential feature of 
ancestral property is that if the person inheriting it has sons, grandsons or great-grand¬ 
sons, they become joint owners with him. They become entitled to it by reason of their 
birth (j). Thus if .4, who has a son B, inherits property from his father, it becomes ances¬ 
tral in his hands, and though A, as the head of the family, is entitled to hold and manage, 
the property, B is entitled to an equal interest in the property with his father (A ), and 
to enjoy it in common with him. B can therefore restrain his father from alienating it 
except in the special eases where such alienation is allowed by law, and he can enforce 
partition of it against his father. On his father’s death, he takes the property by right 
of survivorship and not by succession. It is otherwise, however, as to separate property. 
A man is the absolute owner of property inherited by him from'nis brother, uncle, etc. 
His son dons not acquire an interest in it by birth, and on his death it passes to the son 
not by survivorship but by succession. Thus if A inherits property from his brother, it is 
his separate property, and it is absolutely at his disposal. His son B acquires no interest 
in it by birth, and he cannot claim a partition of it, nor can he restrain A from alienating 
it. The same rule applies to the self-acquired property of a Hindu. But it is of the ut'most 
importance to remember that separate or self-acquired property, once it descends to the 
male issue of the owner, becomes ancestral in the hands of the male issue who inherits it. 
Thus if A owns separate or self-acquired property, it will pass on his death to his son B 
as his heir. But in the hands of B it is ancestral property as regards bis sons. The 
result is that if B has a son C, C takes an interest in it by reason of his birth, and he can 
restrain B from alienating it, and can enforce a partition of it as against B. 


Ancestral property is a species of coparcenary property. We have stated above 
Chat if a Hindu inherits property from his father, it becomes ancestral in his hands as 
regards his son. In such a case it is said that the son becomes a coparcener with the 
father as regards the property so inherited, and the coparcenary consists of the father and 
the son. But this docs not mean that a coparcenary can consist only of a father and his 
sons. It is not only the sons, but also the grandsons and great-grandsons who acquire 
an interest by birth in the coparcenary property. Thus if A inherits property 
from his father, and he has two sons B and C, they both become coparceners with him 
as regards the ancestral property. A, as the head of the family, is entitled to hold the 
property and to manage it, and hence he is called the manager of the property. If B has 
a son D, and C has a son E, the coparcenary will consist of the father, sons, and grand¬ 
sons, namely A, B, C, D and E, as shown in the accompanying diagram. Further, 
j if D has a son F, and E has a son G, the coparcenary will 

| consist of the father, sons, grandsons, and great-grand- 

sons, in all it will consist of seven members. But if 
F has a son X, X does not become a coparcener, for a 
coparcenary is limited to the head of each, stock, and 
his sons, grandsons, and great-grandsons. X being the 
great-great-grandson of A, cannot bo a member of the 
coparcenary so long as A, the holder of the joint property, 
X is alive. 


B 

l 

]■ 


A 

i- 

A 


(j) Sundar Lai v. Chhttar Mat (1907) 29 All. 1; Anandrao v. Vasantrao (1907) 9 Bom. L. R. 595 [P.G.]. 
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214. Formation of coparcenary- —( 1) The conception of a S. 214 
joint Hindu family constituting a coparcenary is that f of a 
common male ancestor with his lineal descendants in the male 
line within four degrees counting from and inclusive of such 
ancestor (or three degrees exclusive of the ancestor). No 
coparcenary can commence without a common male ancestor, 
though after his death it may consist of collaterals, such as 
brothers, uncles and nephews, cousins, etc. 

(2) A coparcenary is purely a creature of law ; it cannot 
be created by act of parties, save in so far that by adoption a 
stranger may be introduced as a member thereof ( k). 

* Illustrations. 

(a) A coparcenary may consist entirely of collateral relations. Thus suppose a 
coparcenary to consist rtf A and his sons Jl and C. A fter /Th death, if B and C continuo 
joint, the coparcenary will consist of two collaterals, that is, the brothers, B and V. 

(b) The following diagram shows a coparcenary consisting of several families. 

A with his three sons B, C and D and their sons and grandsons constitute the “ main ” 

A 





f amil y- B with his two sons E and F, C with his son G, 1) with his sons II and I and 
his grandsons J and K, and I with his sons J and K, constitute “ branch ” families. 
All the families have one common ancestor A. Each branch family has also its own 
head, namely B, C, D and I. On A' s death the coparcenary will consist of the three 
brothers B, C and D anti their male issue. On the death of B and C, the coparcenary 
will consist of D, his nephews E, F and G, and his male issue //, I, J and K who stand 
in the relation of cousins to E, F and Q. 

Genesis of a coparcenary. —A coparcenary is created in some such way as the follow- 
* n 8 : A. Hindu male A, who has inherited no property at all from his father, grandfather, 
or great-grandfather, acquires property by his own exertions. A has a son B, B does not 
take any vested interest in the self-acquired property of A during A’s lifetime, but on A'a 
death he inherits the self-acquired property of A. If B has a son C, C takes a vested 
interest in the property by reason of his birth, and the property inherited by B from his 
father A becomes ancestral property in his (B'h) hands, and B and G are coparceners as 
regards the property. If B and V continue joint, and a son D is born to C, he enters 
the coparcenary by the mere fact of his birth. And if a son E is subsequently born 
to D, he too becomes a coparcener. Rut E' s son cannot bo a coparcener while B is alive, 
he being more than four degrees removed from B. 

(*) Sudarsanam v. Narasimhulu (1902) 25 Mad. 149, 151-157. 
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S. 215 215. Coparcenary not limited to four degrees from common 

ancestor.— Though every coparcenary must have a common 
ancestor to start with, it is not to be supposed that every 
coparcenary is limited to four degrees from the common ancestor. 
A member of a joint family may be removed more than four 
degrees from the common ancestor {original holder of copar¬ 
cenary property), and yet he may be a coparcener. Whether 
lie is so or not depends on the answer to the question whether 
he can demand a partition of the coparcenary property. If 
he can, he is a coparcener, but not otherwise. The rule is that 
partition can be demanded by any member of a joint family 
who is not removed more than four degrees from the last holder, 
however remote he may be from the common ancestor or 
original holder of the property. When a member of a joint 
family is removed more than four degrees frorti the last holder, 
he cannot demand a partition, and therefore he is not a copar¬ 
cener [ills, (a) and (b)]. On the death, however, of the last 
holder, he would become a member of the coparcenary, if he was 
fifth in descent from him, and would be entitled to a share on 
partition, unless his father, grandfather and great-grandfather 
had all predeceased the Iasi holder. The reason is—and here 
we have another important rule bearing on the subject in hand— 
that whenever a break of more than three degrees occurs 
between any holder of property [A in ill. (d)] and the person 
who claims to enter the coparcenary after his death [E in 
•ill. (cl)], the line ceases in that direction [i.e., the direction of C , 
Di and E in ill. (d)] and the survivorship is confined to those 
collaterals and descendants [IJ in ill. (d)] who are within the 
limit of four degrees ( l) [ills, (c) and (d)j. 


Illustrations. 


(a) A inherits certain property from his father X. Ho has a son B and a grandson 
C, both members of an undivided family. A, B and C aro copar- 
^ ceners. A son D is then born to C. I) becomes a coparcener 

[ by birth with A, B and C. Subsequently a son E is born to 

1). E is not a coparcener* for being fifth in descent from A, he 
cannot demand a partition of the family property. On A’s death, 
however, B will become the head of the joint family and E will 
step into the coparcenary as the great-grandson of B A though he 
is fifth in descent from A, the original holder. Likewise, on B'b 
death, F (E'b son) will Btcp into the coparcenary as great-grand¬ 
son of C, the head of the family for the time being, though he is 
sixth in descent from A, the original Jiolde.r. 


B 

I 

C 

! 

D 

I 

E 

I 

F 


(0 Moro VUhvanath v. Qmeth (1873) 10 Bom. II. C. 414. Yenumula v. Yenumula (1870) 0 Mad. H. C.93. 
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Note that the property inherited by A from bis father is ancestral in hi* hands. 
He ia not the owner of the property; he is entitled merely to hold and manage the pro¬ 
perty as the head of the family for and on behalf of the family. The ownership of the 
property is in the joint family consisting of himself and his three descendants 3, C and 
D. They are all co-owAers, or, as the expression goes, coparceners. On A’s death 
the family being still joint, the management of the property will pass to B as senior 
member of the family, in other words, B will bo the karta or manager of the joint family 
und he will hold the property on behalf of himself and his three descendants, C, D and E. 
Likewise, on B'b death the property will vest in C and his three descendants D, E and 
F as coparceners. It may thus go on for generations until the family becomes divided 
or becomes extinct on the death of the sole surviving coparcener. 

lb) Suppose a coparcenary consisted originally of A, B, C, D, E, F, 0 and It, with 
A as the common ancestor.—Suppose A dies first, then B, then 
C, then D, and'then E, and that 0 has then a son /, and II has 
a son J, and J has a son K. On E' s death the coparcenary will 
consist of F, 0, H, I, J and K. Suppose that O, II and J die 
one after another, and the only survivors of the joint family are 
F, I and K. Are I and K coparceners with F ? Yes, though 
I ia fifth in descent from A, and K is sixth in descent from A. 
The reason is that either of them can demand a partition of the 
family property from F. Here the coparcenary consists of 
three collaterals, namely, F, I and K (/»). 
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(e) A inherits certain property from his father X. A has a son B, a grandson C, a 
great-grandson D, ar.d a great-gicat-grandson E. A, B, C and D arc copar¬ 
ceners ; E is not. On A’s death, however, E will step into the copar¬ 
cenary of which B will become the head. On B'a death after A, the 
coparcenary will consist of C, D and ,2? with C as the head. On C' s deat'i 
after A and B, the coparcenary will consist of D and E with D as the head. 
Suppose now that B, C, and D all die in the lifetime of A . Does E become a 
coparcener with A ? The answer is, no ; for E is fifth in descent from A. 
The result is that A becomes the solo coparcener, and on his death 1 Ik; 
coparcenary property will pass by succession to his heirs according to the 
order given in see. 43. If A has left nearer heirs than E, the property will 
pass to them. If E is the nearest heir of A living at the time of A’ s death, the copar¬ 
cenary property held by A will go to him as his heir. The law is that property held by 
a sole surviving coparcener passes on his death by succession to his heirs. 

(d) A inherits certain property from his father X. A has a son B, a grandson C, 
two great-grandsons D and D\, and a great-great-grandson E by Dl, all 
members of a joint family. Here A, B, C, D and D 1 are coparceners, 
E is not, being more than four degrees removed from A. Suppose 
B dies first. The coparcenary will now consist of A C, D and Dl. The 
death of B does not introduce E into the coparcenary, for A being still 
alive, hisgreat-great-grandson cannot be a coparcener with him. Suppose 
0 dies next. The coparcenary will now consist of A, D and Dl. Tho 
death of C does not introduce E into tho coparcenary, for A being still 
alive, his great-great-grandson cannot be a coparcener with him. Sup- 
* E pose Dl dies next. The coparcenary will now consist of A and D. The 
death of Dl does not introduce E into the coparcenary, for A being still 
alive, his great-great-grandson cannot be a coparcener with him. Suppose A dies next, 
D now becomes the sole surviving coparcener, and the joint family property will pass 

(m) Moto Vishwanath v. Qanesh (1873) 10 Bom. H. C. 444. 
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g y, to D by survivorship. The death of A does not introduce E into the coparcenary. The 
215,216 reason is that at the time of A's death, E'b father (Dl), his grandfather (C) and his great¬ 
grandfather (B), were all dead. 

Before leaving this subject, we may cite the following passage from Mayne’s 
“ Hindu Law and Usage ” (9th cd., s. 271), which deals with coparceners :— 

“ The question in each case will be, who are the persons who have taken an interest 
in tho property by birth. The answer will be, that they are the persons who offer the 
funeral cakes to the owner of the property, that is to say, the three generations next 
to the owner in unbroken male descent. Therefore, if a man has living sons, grandsons 
and great-grandsons, all of these constitute a single coparcenary with himself. Every- 
uno of these descendant is entitled to offer tho funeral cake to him, and therefore every¬ 
one of them obtains by birth an interest in his property. But the son of one of the great- 
grandsons would not offer the cake to him, and therefore is out of tho coparcenary, so 
long as the common ancestor is alive. But while fresh links are continually being added 
to the chain of descendants by birth, so earlier links are being constantly removed from 
the upper end of the chain by death. So long as the principle of survivorship coptinues 
to operate, the right to the property will devolve from those who are higher in the lino 
io those who are lower down. As each fresh member takes a share, his descendants 
to the third generation below him take an interest in that Bliare byHbirth. So tho copar¬ 
cenary may go on widening and extending, until its members may include persons who 
are removed by indefinite distances from tho common ancestor. But this is alioays 
subject to the condition that no person who claims to take a share is more than three 
steps removed from a direct ascendant who has taken a share. Whenever a break of 
more than three degrees occurs between any holder of property and the person who claims 
to take next after that holder, the line ceases in that! direction, and the survivorship is 
confined to those collaterals and descendants who are within the limit of three degrees.” 

216. Undivided coparcenary interest.— The essence of a 
coparcenary under the Mitakshara law is unity of ownership. 
The ownership of the coparcenary property is in the whole 
body of coparceners. According to the true notion of an 
undivided family governed by the Mitakshara law, no in¬ 
dividual member of that family, whilst it remains undivided, 
can predicate, of the joint and undivided property, that he, 
that particular member, has a definite share, one-third or 
one-fourth ( n ). His interest is a fluctuating interest, capable 
of being enlarged by deaths in the family, and liable to be 
diminished by births in the family (o). It is only on a partition 
that he becomes entitled to a definite share. The most 
appropriate term to describe the interest of a coparcener in 
coparcenary property is “ undivided coparcenary interest.” 
The nature and extent of that interest is defined in sec. 235. 
For the present it is enough to say that the rights of each 
coparcener until a partition takes place consist in a common 
possession and common enjoyment of the coparcenary 
property. As observed by the Privy Council in Katama 

In) Appovier v. Rama Subba (1660) 11 M. I. A. («*) Sudarsanam v. NaratimhiUu (1002) 25 Had. 

75, 80. 149, 154, 156. 
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Natchiar v. The Rajah of Shivagunga (p), “ there is community of S«. 
interest and unity of possession between all the members of the 216,217 

family, and upon the death of any one of them the others may 
well take by survivorship that in which they had during the 
deceased’s lifetime a common interests and a common posses¬ 
sion.” 

Illustration. 

Suppose a family to consist of A and his sons B and C ; on a partition each will 
take one-third. But if D was born while the family remained joint, each would take 
one-fourth. Suppose the family still to remain undivided ; on the death of A, the pos¬ 
sible shares of tho three sons would be enlarged to one-third ; and if B were subsequently 
to die without issue, the shares of C and D would bo enlarged to 
one-half. As C and D married, their sons E, F and O would enter 
into the family, and acquire an interest in the property, but that 
interest again would be a shifting interest, depending on the state 
of the family. If C were to die leaving only two sons E and F 
•and they claimed a partition against D, E and F would each take 
one-half of ono-half, and D would take the other half. But if II 
had previously been born, E, F and H would each take one-third of one-half, that is, 
one-sixth each. If they put oil their claim for a division till D and 0 had both died, E, 

F and H would each take one-third of tho whole (q). 

Note that on a partition between C and D after the death of A and B, C would take 
one-half and D would take the other half. If C is dead, his issue E, F and // will tako 
per stirpes as regards D, that is, they will take the one-half share of C, and D will tako 
the other half, but as regards eac'h other they "will take per capita, that is, each will tako 
an equal one-sixth share. 1 

Tho interest of a coparcener in an undivided Mitakshara family is not individual 
property (r). But the interest of a coparcener in an undivided Dayabhaga family is 
individual property (a). See sec. 279. 

217. Females cannot be coparceners. —No female can be a 
coparcener under the Mitakshara law. Even a wife, though 
she is entitled to maintenance out of her husband’s property 
and has to that extent an interest in his property, is not her 
husband’s coparcener (t). This is the law even according to 
the Mithila School (u). Nor is a mother a coparcener with her 
sons (v) nor a mother-in-law with her daughter-in-law ( w). 

There can be no coparcenary between a mother and daughter 
among devadasees (a?). Nor can a widow succeeding under the 
Hindu Women’s Rights to Property Act to her husband’s share 
in a joint family be a coparcener ($ x ). 



(p) (1803) 0 M.I.A. 543, 611. 

(j) Mayfte’s “ Hindu Law," 10th ed., 265A. 
(r) Gharib Vllah v. Khalak Singh (1903) 25 All. 
407, 30 I.A. 165. 

(*) Sreemvtty Soorjeemony Donne v. Denobundoo 
(1805) 6 M.I.A. 528, 553. 
it) Punna Bibee v. Radha Rinnen Dae (1904) 31 
Cal. 476. 

(u) Srimathi Sabitri v. Mrs. F. A. Savi (1934) 


13 Pat. 359, 145 I.C. 1, (’33) A.P. 306. 
(e) Hira Singh v. Met. Manglan (1928) 9 T,ah. 
324,330,100 I.C. 877, ('28) A.L. 122; Sital 
Prasad v. Sri Ram (1941) f,uck. 450. 

(w) The Commissioner of Income Tax v. Pannabai 
(1943) Nag. 458, (’43) A.N. 100. 

(t) Qangamma v. Kuppamtnal (1938) Had. 
789, ('39) A. M. 139. 

(e i) Seethabai v, Narasimha (1945) Mad. 508. 
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II.—COPARCENARY PROPERTY. 

S. 218 218. Obstructed and unobstructed heritage. — (1) The 

Mitakshara divides property into two classes, namely, aprati- 
bandha daya or unobstructed heritage, and sapratibandha 
daya or obstructed heritage. Property in which a person 
acquires an interest by birth is called unobstructed heritage. 
It is called unobstructed, because the accrual of the right to it is 
not obstructed by the existence of the owner. Thus property 
inherited by a Hindu from his father, father’s father, or 
father’s father’s father, but nqt from his maternal grand¬ 
father (y), is unobstructed heritage as regards his own male 
issue, that is, his son, grandson, and great-grandson ( 2 ). His 
male issue acquire an interest in it from the moment of 
their birth. Their right to it arises from the njere fact of their 
birth in the family, and they become coparceners with their 
paternal ancestor in such property immediately on their 
birth. Ancestral property is unobstructed heritage. 

A inherits property from liis father. A son is afterwards born to him. The. son 
becomes a coparcener with his father A by birth, and is entitled to an equal undivided half 
share in the property. The property in the hands of A is urwbslructzd heritage, for the 
existence of A is no obstruction or impediment or bar to the son acquiring an interest 
in the property. But if A has no male issue, but a separated brother only, the property in 
the hands of A is obstructed heritage, for the brother can acquire no interest in it until A 's 
death. The existence of A is an obstruction to the brother acquiring any interest in the 
property during A’s lifetime. This is dealt with in the next paragraph. 

Property, the right to • which accrues not by birth but 
On the death of the last owner without leaving male issue, 
is called obstructed heritage. It is called obstructed, because 
the accrual of the right to it is obstructed by the existence of 
the owner. Thus property which devolves on parents, brothers, 
nephews, uncles, etc., upon the death of the last owner, is 
obstructed heritage. These relations do not take a vested' 
interest in the property by birth. Their right to it arises for 
the first time on the death of the owner. Until then they 
have a mere spes successions or a bare chance of succession to 
the property, contingent uppn their*surviving the owner (a). 

(2) Unobstructed heritage devolves by survivorship; 
obstructed heritage, by succession. There are, however, four 
cases in which obstructed heritage also passes by survivorship, 
being those mentioned in sec. 31 above (6). 

(y) Muhammad Hus tain v. Babu Kishwanandan Luck. 273, 163 I.C. 035, (’36) A. O. 331. 

Sahai (1037) 64 LA. 250, (1037) All. 65, 30 (a) Mitakshara, Ch. I, s. 1, v. 3. 

Bom. L.R. 070, 160 l.C. 1, (’37) A.PC .233. (b) Raja Venkayyamma v. Venkataramanayyamma 

(z) Met. Sirthaji v. Alagu Upadhia (1037) 12 (1002) 25 Mad. 678, 687, 20 I.A. 156, 105. 
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Official Assignee, observing at the same time that the joint family property might bo 
made available for the payment of the father’s debts under a, 62 (2) of the Presidency- 
Towns Insolvency Act. ^As to cases in which it was held that upon the insolvency of the 
father the share itself of tho son vested in the Official Assignee, their Lordships at p. 27 
said as follows - 

“ That means that when a Hindu, who happens with his sons to constitute a joint 
family subject to tho law of the Jlitaksharn, is adjudged an insolvent under tho Presi¬ 
dency-Towns Insolvency Act, 1909, not only his own rights but nil the rights and 
interests of his sons who are his coparceners in joint family pioperty vest in tho Official 
Assignee by virtue of tho adjudication alone. That is a startling proposition.” 

And later on at p. 33 their Lordships said :— 

“If tin ir Lordships had to construe s. 7 of tho 11 and 12 Viet., c. 21, they would 
doubt that tho Imperial Parliament sitting at Westminster in passing tho 11 and 12 
Viet., e. 21, ever contemplated or intended that ‘the real and personal ostato of such 
petitioner* which a court might order to bo vested in an Official Assignee, or a right to 
sell it for the debts of a Hindu father, might bo held to include or should include the 
unpartitioned separate inter .‘st of a Hindu coparcener, who was not a petitioner, in the 
immoveable property of a joint family.” 

Tho point for decision in Sat Namin'* case was whether on the insolvency of a 
father of a joint Hindu family, his son was entitled to maintain a suit for pre-emption 
with' respect to a certain house which belonged to the joint family as “ owner ” of a 
contiguous and dominant tenement. If in addition to tho father’s interest in the 
tenement tho son’s interest also vested in the. Official Assignee under tho Presidency- 
Towns Insolvency Act, the son could not be regarded as an owner of the tenement anil 
ho would not therefore bo entitlbd to maintain the. suit. Hut ho would bo so entitled if 
hie interest did not vest in tho Official Assignee. ' Their Lordships of tho Privy Council 
held that, tho son’s interest did not vest in tho Official Assignee and that tho son was 
entitled to maintain the suit. Tho ground of tho decision was that tho only property 
that vested in tho Official Assignee was tho “ property ” of tho insolvent, and that tho 
son’s interest was not tho “ property ” of t.lfb insolvent father within tho moaning of 
s. 2 (d) of tho Act, as the wording of that section contemplated only an “ absolute and 
unconditional power of disposal,” which a 'other's power is not, as it depends upon 
tho existenco of debts liable to bo satisfied out of tho son’s share. 

But though tho son’s interest in joint family property may not be tho “ property ” 
of the insolvent father within tho meaning of the Presidency-Towns Insolvency Act and 
may not therefore vest in the Official Assignee, tho question still remains whether the 
capacity to exercise the pou'er which tho father of a joint family has to alienate tho whole 
coparcenary property including his son’s interest therein for payment of his antecedent 
debts vests on his insolvency in tho Official Assignee. Tho answer to this question 
depends on a consideration of s. 17 and s. 52 (2) (b) of the Prosidoncy-Towns Insolvency 
Act. Under s. 17 when a person is adjudicated insolvent, his “ property ” vests in the 
Official Assignee and becomes divisiblo among his creditors. S. 52 (2) (b) declares that 
“ the property of tho insolvent ” shall comprise tho following particulars, namely, “ tho 
capacity to exercise and to take proceedings for exercising all such powers in or over 
or in respect of property as might havo boen exercised by tho insolvent for his own benefit 
at the commencement of his insolvency or before his discharge.” The combined effect 
of these two sections is that on tho insolvency of the father of a joint Hindu family, tho 
capacity which tho father has to exorcise tho power to alienate tho whole coparcenary 
property including his son’s interest therein for payment of his antecedent debts not 
incurred for illegal or immoral purposes vests in the Official Assignee. It has accordingly 
been held by the Privy Council that when at the commencement of his insolvency a 

11 
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Ss. father has the power to enforce by sale of the whole joint family ostate the pious obliga- 

265,266 tions of his sons to discharge out of their interest his thou existing untainted antecedent 

debts, tfie capacity to exercise that power for the bene ft of the insolvent vests in the Official 
Assignco after adjudication, whatever may bo the technical effect of tho adjudication 
upon tho coparcenary in other respects. The Official Assignee, therefore, may sell the 
whole coparcenary property, as he could havo done before tho docision in Sat Namin'a 
case, for payment of such debts (i). Tho Provincial Insolvency Act, however, does not 
contain any provision corresponding to sec. 52 (2) (b) of the Presidency-Towns Insolvency 
Act. 

Summary— -To sum up, tho position appears to be that the Privy Council have 
held (1) that on tho adjudication of the father the interest of the son in tho joint family 
property does not vest in tho Official Assignco, but (2) that the father's power to sell 
the son’s interest in tho joint family property for debts which are not immoral or illegal 
can bo exercised by tho Official Assignco. Both tho Privy Council decisions were under 
the Presidoncy-Towns Insolvency Act, but as their Lordships in tho later case approved 
of tho decisions under tho Provincial Insolvency Act, tho samo view would probably be 
taken by the Privy Council under that Act. 

(4) Two or more members of a joint family may be 
adjudicated insolvents on a single petition if they are liable on a 
joint debt and have committed a joint act of insolvency, .but 
the joint family as such cannot be adjudicated insolvent (j). 

f 

266. Joint family firm—Minor—Insolvency. -A minor 
member of a joint family firm cannot as such be adjudged an 
insolvent (k). 

A Hindu dies leaving a business. On his death the business descends to his live 
sons, A, H, V, l) and E. 1H is a minor. The firm is unable to pay its debts. A, B,C and 
D may bo adjudged insolvents, but not E, as E is a minor. This proceeds on tho rule 
of English as well as Indian law that an infant partner cannot be adjudicated an 
insolvent (l). But though E cannot bo adjudged an insolvent, the Official Assignee 
succeeds on the insolvency of A, 1J, C and D, the managing mombers of the joint family 
firm, to the right of a manager to alienato tho joint family property including tho share 
of minor coparceners for the payment of debts incurred in the course of the business (m). 

The above observations apply only to an ancestral business. A different rule applies 
when a new business is started by the adult mombers of a joint family after tho death 
of tho ancestor. In such a case tho mattor rests purely on contract with the result that 
on the insolvency of A, B, C and D, the Official Assignee does not succeed to the rights 
of a manager of a joint family firm, but gots a right merely to recover the minor’s share 
for tho benefit of tho creditors of tho partnership, if tho minor was admittod to the 
benofits of tho partnership within the meaning of see. 247 of the Contract Act (n). 

(i) Hat Nit ram v. Sri Ji alien Das (1028) 7 482, supiii. 

Lah. 376, 80 I.C. 000. (’2. r >) A.L. 410; ' (mi) Nunna v. Chidaraboyina (1003) 20 Mftd. 214, 
halnsami Ayyar, In re (1928) !U Mud. | but see 42 Cal. 225, 233-240, 26 I.C. 

417, 112 I.C. 541, (’28) A.M. 735 IIT.1L]. 836, ("15) A.C. 482, supra . Ml. Champa v. 

(j) Mahabir Prasad PdMar v. llam Tahal Official Needier, Karachi (1934) 15 Lab. 9, 

Mandar (1937) 16 l’at. 724, 172 I.C. 737, 144 I.C. 636, (’33) A.L. 001; Bhola Prasad 

(’37) AIL 665; Poholo Mai v. Basunl v. Hamkumar Marwuri (1032) 11 Pat. 300, 

Ham I.L.R. 1041 Lah. 55, 02 I.C. 532. j 139 I.C. 31, (’32) A.l*. 231. 

(!■) Sam/asiCharanv. Asutosh (1915) 42 Cal. 225, («) Sanyasi Charan v. Krishnadhan (1022) 40 

26 I.C. 836, (’15) A.C. 482 ; Jlansraj Main, LA. 108, 49 Cal. 560, 67 I.C. 124, (’22) 

In re (1883) 7 Hum. 411, 413. Sec also , A.l’C. 237 [business not ancestral but 

Sobodrcp Chunder, In re (1886) 13 Cal. 68 . new--case Roverned by Contract Act, 

0) (1015) 42 Cal. 225, 26 I.l'. 836, (’15) A.C. a. 247 ami decided under that acctlonl. 
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It is well established that a minor cannot be a partner, but ho may be admitted to 
the bonefits of a partnership between the adult mcmbors in rospoct of a new businoss 
started by them, in which case the minor’s sharo in tho proporty of tho firm liable 
for the obligations of tho firm. See notes to soc. 234, " New business," at p. 206. 

VI—-SETTING ASIDE ALIENATIONS. 

267. Setting aside gifts. -A coparcener, according to 
the Mitakshara law, cannot make a gift of the coparcenary 
property, not even of his own interest in the property [s. 258]. 
Therefore, where such a gift is made, and it is objected to by 
the other coparceners, the Court will set aside the gift in its 
entirety . The gift is not valid even to the extent of the donor’s 
interest in the property [s. 2*70, sub-sec. (1), ill. (a)]. 

The above rule does not apply to gifts by a father of ances¬ 
tral property to the extent mentioned in secs. 225 and 226. 

268. Setting aside sales and mortgages—Bombay, Madras and 
the Central Provinces.— (1) Where a member of a joint family 
governed by the Mitakshara law as administered in the 
Bombay and Madras Presidencies sells or mortgages more 
than his own interest in the joint*family property, the aliena¬ 
tion not being one for legal necessity [s. 242] or for payment 
by a father of an antecedent debt [s. 295], the other members 
or persons to whom their interests in the property have passed (o), 
are entitled to have the alienation set aside to the extent 
of their own interests therein (p). The alienation cannot be 
set aside in its entirety, for according to the law as prevailing 
in Bombay and Madras, a coparcener can alienate his own 
interest in the joint property. If any coparcener has consented 
to the alienation, the alienation will bind his interest also 
[s. 242 (3)]. 

(2) Equities on setting aside alienations. Where an 
alienation is not for legal necessity or for payment of an 
antecedent debt, and it is set aside at the instance of the 
other coparceners as regards their shares, there is no equity 
entitling the alienee to a refund of a proportionate part of the 
purchase-money in respect of those shares ( q ). And it has 
been held that even if a suit is brought by the sons for a parti¬ 
tion and for setting aside an alienation made by their father, 
the sons are not, as a condition to recovering their share of 
the property, under a pious obligation to refund to the alienee ' 
their share of the consideration received by the father. The 

(o) Alla Venkataramanna v. Palnrherla Alan- v 1 ’Htappa (I02»j 62 Bom. 307, 100 I.U. 

gamma (1944) Mad. 867. j 532. (’28) A.B. 150. 

(p) Afarappa v. Rangatami (1900) 23 Mad. 80; ! 

Naro v. Paranowda (1917) 19 Bom. L.R. ! (</) Virabadra v. (lururtnhita (1899) 22 Mad. 

69 ; 39 I.C. 23, (’16) A.B. 130 ; Ramappa < 312. 
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S8. ground of the decision is that the pious obligation to pay the 
268,269 father’s debts attaches only to a debt existing at the date of the 
suit , and that the consideration received by the father from the 
alienee is not in the first instance a debt due from the father ; 
it becomes a debt only when the alienation is set aside and a 
decree is obtained by the alienee against the father for failure 
of consideration (r). [See the cases cited in sec. 269 ( 2 )]. 

Equities on setting aside alienations .—Tho rulo that a coparcener cannot make a gift 
of his sharo cannot bo evaded by making a salo at a grossly inadequate prico (s). As to 
how the equities should be worked out if tho transaction amounts in effect to a gift, see 
the undermentioned caso (t). 

Improvements made by alienee.- See sec. 185 [Equities on sotting aside alienation 
by widow], and the undermentioned caso (u). 

Mesne profits on selling aside alienation.- Where an alienation is set aside under 
this section, and tho purchaser is in possession, lie may bo required to pay mosne profits 
from tho date on which tho sain is repudiated by tho othhr copaVconors, but not from 
the date of sale, tho sale being valid until it is repudiated (v). 

269. Setting aside sales and mortgages—Other Provinces — 
(2) Where a member of,a joint family governed by the 
Mitakshara law as administered in Bengal and the United 
Provinces sells or mortgages the joint family property or 
any portion thereof without the consent of his coparceners, 
the alienation is liable to be set aside wholly unless it was for 
legal necessity [s. 242], or for payment by a father of an 
antecedent debt [s. 295], and it does not pass the share even 
of the alienating coparcener. The result is that if the aliena¬ 
tion is neither for legal necessity nor for the payment of an 
antecedent debt, the other coparceners are entitled to a 
declaration that the alienation is void in its entirely (tv). Even 


(r) Srinirnsa v. Kuppuswami(l92l) 44 Mad. 801 
04 l.C. 098 (’21) A.M. 447 ; 1‘olarurapa, 
Linguyya <fc Or*, v. Vupputusi Punnayya 
A On. <1942) Mad. 502, 198 l.C. 588, 
(’42) A.M. 183, [K.B.l 

(«) Hottala v. Pvlieat (1904) 27 Mad. 102; 
Venkatapathi v. 1‘appia (1928) 61 Mad. 
824, 113 l.C. 158, (’28) A.M. 788. 

(I) (1928) 01 Mad. 824, 113 l.C. 158. (’28) 
A.M. 788, supra. 

(u) Ramappa v. Yellappa (1928) 52 Bom. 807, 
109 l.C. 1)32, (’28) A.B. 160. 

(e) Ramasami v, Venkatarama (1923) 40 Mhd. 
815, 822, 75 l.C. 400, (’24) A.M. 81; 
Oangabisan v. Vallabhdas (1024) 48 

Bom. 428, 432, 87 l.C. 703, (’24) A.B. 433. 
(u>) Sadabart Prasad v. Foolbash Koer (1800) 
3 Bonn. L.R. IK. B.] 31 [mortgage]; Madho 
Parshad v. Merhban Singh (1891) 18 Cal. 
157, 17 I.A. 104 [sale]; Ralgobind l)a* v. 
Aarain Lai (1893) 15 All. 339, 20 I.A. 110 
[mortgage]; Chandradeo v. Mata Prasad 
(1909) 31 All. 170, 208, 1 l.C. 479 [K.B.] 
[mortgage]; Kali Shankar v. Aawab Singh 
(1909) 31 All. 507, 3 l.C. 909 [mortgnge] ; 
Aarain Prasad v. Sarnam Singh (1917) 44 


I.A. 163, 39 All. 500, 40 l.C. 284, (’17) 
A.PC. 41 [mortgage]; Anarit Ram v. 
Collector of Utah (1918) 40 All. 171, 44 l.C. 
290, (’17) A .PC. 188 [mortgngel; Sahu 
Ram v. Rhup Singh (1917) 44 I.A. 126, 
39 All. 437, 39 l.C. 280, (’17) A.PC. 01 
[mortgage]; Manna Lai v. Kara Singh 
(1920) 1 Pat. L.J. 6, 50 l.C. 766, (’19) 
A.PC. 108 [mortgage]; Ram Sahai v. 
Parbhu Dayal (1921) 43 All. 055, 63 l.C. 
358, (’21) A.A. 137 [sale]; Radam .v. 
Madho Ram (1921) 2 Ball. 338; 66 I C. 
19, (’22) A.L. 241 [sale by father]; Daya 
„ Ram v. Jlarcharan Das (1927) 8 Lali. 
678, 107 l.C. 781, (’28) A.L. Ill [sale by 
father]; Amur Dayal v. liar Pershad 
(1920) 6 Pat. L.J. 605, 68 l.C. 72, (’20) 
A.PC. 433 [mortgage]; Ram Bilas v. 
llamyad (1020) 5 Pat. L.J. 622, 58 
l.C. 303, (’20) A.P. 441 [mortgage]; 
Mathura v. Rajkumar (1921) 0 Pat. L.J. 
520, 02 l.C. 132, (’21) A.P. 447 [F.B.] 
[mortgage]; Angraj v. Ram Rup (1931) 
0 Luck. 158, 127 l.C. 38, (’30) A.O. 284 
[Buit for possession'by mortgagee]; Malak 
Chand v. Biro Lai (1936) 11 Luck. 449, 
157 l.C. 945, (’85) A.O. 610. 
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in the Punjab where by custom a son cannot claim partition 
against the father, the son is entitled to joint possession with 
the father when the alienation is set aside ( x ). See sec. 200 
above. 


It has been held in Allahabad and Patna that the aliena¬ 
tion can be impeached only by a coparcener other than the 
alienating coparcener or by a transferee who has acquired 
the interest of the entire joint family in the property alienated (//). 

The power of avoidance in such a transferee cannot be 
greater than that of the coparcenary body at the time of the 
transfer (z). 


(2) Equities on setting aside alienations .—Where in Bengal 
and the United Provinces an alienation is set aside in its 
entirety, the question often arises whether the alienee is entitled 
to any equity or charge on the alienor’s share for the consi¬ 
deration paid by him to the alitfnor. It has been held by 
the Judicial Committee that he is not (a), except perhaps in 
special circumstances such as those which existed in Mahabecr 
Persad v. Ramyad ( b ). » In that ease the High Court of Bengal 
declared a charge on the shares of the mortgagors (being the 
father and his eldest son) in favour of the mortgagee on the 
ground that they had represented to him that they had power 
to charge the joint family property which, in fact they had 
not [ills. (1) and (3)]. And it has been held by the same 
tribunal that even where such circumstances exist, the equity 
(if any) arising out of them cannot be enforced where the 
coparcener who made the alienation is dead and his share 
has passed by survivorship to the other coparceners, such as 
nephews, who are not liable for the personal debts and obliga¬ 
tions of the deceased (c). They take the share of the deceased 


(z) Raj Kixliore v. Madan Oopal (1932) 13 Lali. 

491, 143 I.C. 249, (’32) A.L. 030. 

(y) Madan Lai v. Uajendralal (1929) 51 All. 
575, 580, 110 I.C. 430, (’29) A.A. 213; 
Madan Lai v. Chutdu (1931) 63 All. 21 ; 
23-20, 128 I.C. 829, (’30) A.A. 852 ; 
Kharag Narayan v. Janki Rai (1937) 
10 Pat. 230, 109 I.C. 900, (’37) A.I*. 540 ; 
Shyam Belutri Singli v. Ranrshwar Prasad 
Saha (19U) 20 Tat. 904, 198 I.C. 208 
(’42) A.J\ 213. 

(*) Chandradeo v. Mala Prasad (1909) 31 All. 
170, 1 I.C. 479. 

(a) Xurain Prasad v. Sarnam Singh (1917) 
44 I.A. 103, 39 All. 500, 40 I.C. 284, 
(’17) A.PC. 41 [mortgage]; Anant Ram v. 
Collector of Utah (1918) 40 All. 171, 170, 
44 I.C. 290, (’17) A.PC. 188, followed in 
Ram Sahai v. Parbhu Dayal (1921) 43 All. 


055, 03 I.C. 358, (’21) A.A. 137 ; A mar 
Dayal v. liar Pershad (1920) 5 Pat. L.J. 
005, 58 I.C. 72, (’20) A.P. 433. 

(6) (1874) 12 Hen' 4 . L.ll. 90, as explained in 

Madho Parxhad'-i cose (1890) 18 Cal. 157, 
100, 17 I.A. 191, and A ’arain Prasad's 
ease (1917) 44 I.A. 103, 104, 105, 39 All. 
000, .‘.Of, 40 I.C. 281, (’17) A.L’C. 41; 
Mahabecr Persad's rase was followed in 
Jainana v. Cany a (1892) 19 Cal. 401, 410, 
where the alienation was impeached hy 
a stranger >o the family who had miceooded 
to the rights of nil the copareencrs 
including a coparcener who had not 
consented to the alienation. See also 
(1920) 5 Pat. 7,.J. 005, 58 I.C. 72, (’20) 
A.P. 433, supra. 

(e) Madho Pershad v. Mehe.rban Singh (1890) 
18 Cal. 157, 17 I.A. 194. 
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S. 269 in their right by survivorship, and are not affected by any 
such 'equity [ill. (2)]. 

There is a conflict of opinion whetl.er where a sale is 
effected by the father, and the suit is brought by the sons in 
their father's lifetime to set aside the sale, the sale not being 
one either for legal necessity or for the payment of an ante¬ 
cedent debt, the sons arc entitled to a decree without refund¬ 
ing the whole or any part of the purchase money to the 
purchaser. The High Court of Calcutta has held that they 
are not entitled to a decree without refunding the whole of the 
purchase money, the reason given being that immediately the 
sale is set aside, the purchaser would be entitled to recover the 
whole of the purchase money from the father, and it would 
thus become a debt due by the father for Which the whole of 
the joint family property, including the property sold, would 
be liable by reason of the son’s pious obligation to discharge 
the father’s debt, unless it was contracted for an immoral 
purpose (d). This view lias been dissented from by the High 
Courts of Lahore (<?), Madras ( f) and Allahabad (</). It has 
been held by those Courts that the pious obligation to pay the 
father’s debt does not attach except to a debt existing at the 
date of the suit, and the price received by the father from the 
purchaser is in no sense a debt owing by him to the purchaser. 
Tt becomes a debt only when the sale is set aside by the Court, 
for it is only then that the purchaser is entitled to a refund of 
the price for failure of consideration. It has accordingly been 
field by those Courts, that the sons are not, as a condition to 
recovering the property, under a pious obligation to refund 
any portion of the purchase money, and the sale must be set 
aside unconditionally. 

(3) An alienation which does not bind the share of the 
alienor himself cannot bind the share of a coparcener con¬ 
senting thereto [s. 242 (.3)]. 

ninslruli»ns.„ 

(1) A and his son B arc members of a joint, family governed by the Mitakshara law 
as administered in Allahabad. B mortgages his half share to M for his own personal 
benefit without A ’s consent and without legal necessity. M sues A and B for a decree for 

(d) Kotr 1 1 n k mat Itai v. JSuudrr Da* (1885) 11 | (f) Sriniiami v. Kappusirumi (11)21) 44 Mad. 

Cal. 39(1. "But see Modhao Dayal Singh \ 801, 64 I.C. 608, (’21) A.M. 447. 

v. (lollmr Singh (1808) !) W.ll. 611. 

(e) Dai/a Ham v. Jlarrharmi Das (1927) 8 Lah. ' (g) Mad an Copal v. Sati rratad (1917) 39 All. 

678, 99 I.C. (10(1, (’28) A.L. Ill; Hadam v, i 485, 40 I.C. 451, (“17) A.A. 326 ; Chan- 

Madho Ham (1921) 2 Lah. 838, 66 I.C. 19, I dradro v. Mata 1‘rasad (1909) 31 All. 176, 

C22) A. I,. 241. 1 I.C. 479. 
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sale on tho mortgage. The mortgage is void, and it cannot be enforced even against 
If s share. But .V may obtain a money decree against It personally, and attach and 
sell If s interest in the property in execution of tho decree: Balgolnntl Das v. Narain 
Lai (1893) 20 I.A. 11(5, 15 All. 339. [There were no special circumstances in this caso 
to entitle M to a charge on If s share for the money advanced by him to If.] 

(2) .1 and his brother's son If are members of a joint family governed by the 
Mitaksliara law as administered in Bengal. A sells his undivided interest in tho joint 
family property to P for Its. 10,000 without the consent of If and without legal necessity. 
Afterwards .-1 dies, and his share passes by survivorship to his nephew If. After A ’a 
death. If sues P to set aside the sale. Tho sale by A, though it was of his own share, is 
void and If is entitled to A’s share by survimrship. Even if thero was any equity in P’s 
favour, If could not be affected by it. If takes A’s share in his own right by survivor¬ 
ship and is not liable for tho personal dbbts of his uncle: Mmlho Pershad v. Mchrknn 
Singh (1890) 17 l.A. 194, 18 Gal. 157. 

(3) A joint family consists of three Hindu brothers and their sons, governod by 
tho Mitaksliara law as administered in Allahabqd. The throe brothers mortgage the 
joint family property without the consent of their sons and uithout legal necessity. 
The mortgage is void in its entirety. There being no special circumstances in the case, 
the mortgagee is not entitled to a charge even on tho shares of tho moitgagore in tho 
property: Narain Prasad v. Sarnam Singh (ltd 7) 44 l.A. 163, 39 All. 500, 40 1. C. 284, 
(T7) A.PC. 41. 

Mahabeer Persad’s case. —In Malm brer Versad v. ltamyad (1878) 12 Bong. 1.11. 
90, tho father and manager of a Joint family governed by tho Mitaksliara mortgaged 
the family property to secure a loan of Its. 3,000 obtained by him for his personal bonelits. 
Tho mortgagor had two sons, one of whom was a minor. Tho elder son had assontod 
to the transaction. The elder son sued on lus own behalf and on behalf of tho minor 
to set aside the mortgage. Tho Court held—and this constituted the special feature 
of tho case- that the father and the elder son had obtained tlm loan by representing that 
they had power to charge the joint family property, which they know thoy did not 
possess. The mortgage was declared bad, but tho learned judges who decided tho cose 
thought themselves at liberty to put a condition that, on recovery, tho property bo held 
and enjoyed by tho family in defined shares, viz,, one-third belonging to tho father, 
nnc-lhiid to the elder son, and one-third to ilio minor, and that tho shares of tho father 
anil of thi! elder son be jointly and severally subject to the lien thereon of tho mortgagee 
for the repayment of the loan of Its. 3,000 and interest thereon until repayment. By so 
doing, tho Court in substance, ordered by its decree a partition of tho property so that 
the separate shares to be obtained under the partition of tho father and tho elder son 
should be made available to meet tho el lim of the mortgagee. The lino of reasoning 
adopted by the Court was that the father i.^ad the elder son were entitled at any moment 
to claim a partition, and having made the representation that they had power to charge 
tho property, they were bound to make good tho representation and that could bo done 
by a partition. Upon this decision tho Judicial Committco remarked : “There appoars 
to bo little substantial distinction between the law thus enunciated and that which 
has boon established at Madras and Bombay; except that the application of tho former 
may depond upon the view which tho judges may take of tho equitios of tho particular 
caso whoroas tho latter establishes a broad and general rule defining tho right of tho 
creditor” (h). In Madho Pershad'u case (1890) 17 l.A. 194, 18 Cal. 157 [ill. (2)], Lord 
Watson declined to apply tho rule in Mahaheer Per sad' a case on tho ground that no 
analogy existed between tho latter ease and the ease before tho Board. In tho recent 
case of Narain Persad v. Sarnam Singh (1917) 44 l.A. 1C3, 165, 39 All. 500, 40 I.C. 284, 
(T7) A.PC. 41 [ill. (3)], the Judicial Committee appear to confine the applicability of 

(A) Deen Dayal v. Jugdeep Narain (1877) 4 T A. 247, 255, 3 (Jal. 198, 208. 
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Ss. 

269,270 


270. Objections to alienations by coparceners existing (born 
or conceived) at the time of the alienation.—(Z)Whore an aliena¬ 
tion is made by a coparcener in excess of his powers, it may 
be sot aside to the extent mentioned in ss. 208 and 269 at 
the instance of any other coparcener who was in existence 
at the time of the completion of the alienation (k). It may also 
be set aside at the instance of any coparcener who, though born 
subsequent to the date of alienation, was in his mother's womb 
at the date of alienation; the reason is that under the Hindu 
law a son conceived is, in many respects, equal to a son born (l). 

.. Illustrations. 

(a) A, governed by tho Mitakshara law, znakos a gift of certain ancestral property 
to B. A has no son at tho dato of tho gift, but a son is born to him two months lalor. 
Tho gift may bo set aside at tho instanco of tho son, as ho was in his mother’s womb 
at tho date of tho gift. The transaction boing a gift, it will bo set asido altogether, and 
not merely to tho extent of tho son’s share [s. 207]: Ilamanna v. Venkata (1888) 11 
Mad. 246. 

(b) A, governed by tho Mitnkshara law as applied in Madras, sells certain ancestral 
property to B without legal necessity. Tho salo may bo sot asido at tho instance of a 
son who, though born subsequent to tho date of salo, was in his mothor’s womb at tho 
time of sole. It will not, howovor, be set asido altogether but to tho oxtont oidy of the 
son’s interest in tho property [s. 268]: Sabapalhi v. Soniasiindaram (1893) 16 Mad. 76. 

(c) A and his son B aro members of a joint family governed by tho Mitakshara law. 
A sells certain ancestral property to C including IPs interest therein, without B' s consent 
to pay an antecedent debt of his not contracted for immoral or illegal purposos. Tho sale 
is valid in its ontirety. It cannot bo impeached by B, for it is mado to pay his father’s 
debts [s. 295]: seo Girdharec Lull v. Kanttoo Lull (1874) 14 Bong. L.R. 187, 1 I.A. 321. 


the rule in Mahabeer Persad'B ease to cases where an oxpress representation has been made 
out. Their Lordships declined to hold that such a representation was to be implied in 
all eases, and observed : “ Whethor that particular case (*.e., Mahabeer Persad'B case) 
was rightly decided or not it is not necessary to consider horo, bocause the learned judges 
proceeded upon tho footing that there had been the representation referred to. On 
looking at the facts their Lordships agree with the observation of Mr. Parikh that there 
was very little, if any, evidence of such a representation, but that there was such a represen¬ 
tation was the basis of the judgment, and unless, tho learned judges had held that an equity 
aroso out of it, thoir judgment would have amounted to this, that for every mortgage 
by the head of a joint family tho property of tho joint family could be made available 
to tho extent of tho interest of the mortgagor. Now whatever may happen when there 
are special circumstances, such as there wero in the caso referred to, that is not the general 
law.” This decision was followed by tho Judicial Committee in Ananl Ram v. Collector 
of Elah (1918) 40 All. 171, 44 I.C. 290, (’17) A.PC. 188. Tho result is that the rule in 
Mahabir Per sad’* case can no longer be applied except in casos where special circum¬ 
stances, such ns an oxpress representation, exist. 

Lease. —A loaso stands on the same footing as a salo or mortgage (*). 

Mesne profits on setting aside alienation.' —where tho purchaser from a 

coparcener has entered into possession, he may be uquired to pay mesno profits from 
tho dato of repudiation of the salo by the other coparceners, (j). ,, 


(<) Jadu v. Abdul (1011) 10 C.W.N. 03, 11 I.C i 
602. 

(j) Bhirgu Nath v. Narsingh (1017) 30 All. 61, ! 
35 I.C. 475, (*17) A.A. 479. , 

(t) Ponnambala v. Sundarappayyar (1807) 20 } 
Mad. 354; Narain Das v. liar Dayal I 


(1013) 35 AH. 571, 21 I.C. 830. 

(!) Sahapathi v. Somasundaram (1803) 16 Mad. 
76 (sale); Bamanna v. Venkata (1888) 11 
Mad. 246 (gift]; Girdharee Lall v. Kanto 
Lall (1874) 14 Bonn. I,.It. 187,1 I.A. 321; 
Deo Naratn v. Ganga Singh (1015) 37 All. 
162, 20 I.C. 871, (’15) A.A. 65. 
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At the time of completion of the alienation. —See ill. (a) to sub-s. ( 2) below, and tho 
note apjwnded to tho illustration. # 

Rights of a son in his mother's womb. —Under the Hindu law a son bogotton (or 
conceived, or in his mothor’s womb) is equal, in many respects, to a son actually in 
existence. Thus a son in his mother’s womb—and this also applies to a daughter—is 
entitled to inheritance, if bom alive. He is also entitled to a share on partition. Further, 
he is entitled to take coparcenary property by survieorship as against a legatoo of such 
property under his father’s will. That is to say, just as a son living at tho time of his 
father's death is entitled on his father’s death to take coparcenary property by survivor¬ 
ship, so is a son who is in his mother’s womb at tho time of tho father's death. The 
father cannot bequoath coparcenary property to a third person so as to defeat tho son’s 
right of survivorship whether the son was in existence at tho tirno of his death or was in 
his mother's womb at tho time [s. 256]. Lastly, an alienation that can be iinpoaehcd by 
a son actually existing at the time of alienation can also bo iinpoachod by a son who was 
in his mothor’s womb at tho time. There is, however, ono case in which the Hindu law 
does not treat a son in his mother’s womb as a son in esse and thut is as regards adoption. 
Thus a father cannot adopt when ho has a son living. Hut ho can adopt though his wife 
is pregnant at tho time of adoption and she is subsoquontly delivered of a son (w). 


(2) By after-born coparceners. -An alienation of joint 
family property made by a fatlies, there being no male issue 
in existence at the date of the alienation, is valid though 
made without legal necessity. Such an alienation cannot 
be objected to by a son born after the date of the alienation 
on the ground that it was made without legal necessity (n). 
But an alienation made by a father who has sons then living 
not being one for legal necessity, or for payment of an ante¬ 
cedent debt, if made without thpir consent, may be set aside 
by one of those sons - partially or wholly according to the 
province in which the question arises (ss. 259 and 200). If all 
the sons living at the time of the alienation predecease their 
father and no other son is born before the death of the last 
of them so that the father remains the sole coparcener for some 
time, then the alienation is not liable to be impeached by after- 
born sons (o). If, before the sons alive at the time of the 
alienation are all dead, another son is born, in the provinces 
referred to in s. 260, the alienation may be set aside at the 
instance of the latter also (p), unless before his birth, the 
former ratified it ( q ), or their cause of action is lost by 


(m) Ilnnmimt v. llam-handra (1887) 12 Horn. 

105. 

(n) Iihala Xath v. Kartick (1007) 34 Cal. 372; 

Sura} Prasad v. Makhar Lai (1022) 44 
All. 382, 385, 06 I.C. 134, (’22) A.A. 51. 

(o) Uitendra v. SukhUeo (1920) 8 Pat. 558, 115 

I.C. 888, (’29) A.P. 360; Mukund Sinqh 
v. Wajirruddin (1933) 149 I.C. 506, 
(’S3) A.L. 359 ; Viswesicara llao v. Sunja 
Rao (1936) 59 Mad. 007, 103 I.C. 712, 
(’30) A.M. 440. 


ip) litmwari Lai v. Uai/umnkar (1009) 13 C.W.N 
815, 822 ; Tulthiram v. llaia (1911) 33 All 
034, 1 I.C. 008 ; llhup Kan war v. lialhxr 
Sahai (1022) 41 All. 190, 04 I.C. 885, (’22) 
A.A. 3)2; Dwarka lias v. Kristian (1021)2 
Lah. 114, 119-120, (11 I.C. 628, (’21) A.L. 
34 ; llhaqwal Prasml Uahidur v. Denchand 
liogra (1941) 20 l*at. 727,199 I.C. 408 
(’42) A.P. 99. 

(q) (jhuttun Lai v. Kalla (1911) 33 All. 283, 8 
I.C. 710. 
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S. 270 limitation ( r ). But in the provinces referred to in s. 259, if the 

cause' of action of the coparceners who did not consent to the 
alienations is barred, the alienation becomes unimpeachable ( s ). 

If the coparcener is born before their right is barred, 
he becomes a coparcener with them in the property, the title 
to which is not yet lost by the adverse possession of the alienee 
and all of them can sue to recover their shares or the after- 
born coparcener alone can sue to recover his share. It is sub¬ 
mitted that the principle of the decisions in f .n. (p) on p.329 applies 
to these provinces also ; the only difference being that, in the 
provinces referred to in s. 260 the whole alienation may be 
set aside whereas in the provinces in s. 259 the plaintiffs can 
only recover their share or shares. But gin opposite decision 
has been arrived at in Bombay and Nagpur (s). The Bombay 
decision is based on Lai Bahadur v. Ambika Prasad (t) and 
the Nagpur decision. 

In that case two brothers A and B effected in 1895 (1) a simple 
mortgage, (2) a usufructuary mortgage. At that time A had 
two sons C aged thirteen and D aged,three. In 1904 a sale 
was effected by A and B (1) to discharge amounts due on 
certain decrees, (2) to discharge the usufructuary mortgage* 
(3) to pay off interest on the simple mortgage, and (4) for cash 
paid to the vendors utilised for certain purposes found to be 
valid and binding. In 1919 C’s sons sued to set aside this 
sale off 1904. The Judicial Committee found that the sale 
was made to pay off the mortgage debts and for other purposes 
binding on the plaintiffs and dismissed the suit. It may 
here be mentioned that C was living in 1919. He never 
questioned the binding nature of the usufructuary mortgage 
and any suit by him for that purpose would have been barred 
by 1907. As to the simple mortgage, whether valid as a 
mortgage or not it was at least an antecedent debt of A. So 
far the case presents no difficulty. 

m 

But there are one or two observations in the judgment which 
seem to suggest that the plaintiffs, not being bom in 1895, could 

(r) Haiti llam\. hurhman (18(57) 8 W.H. 10, 21 : r drMf'j. Co.,jAd. v. l‘atelShalrarabhai(lQ43y 

Lachmi Nttrain v. Kwhan (1010) 3« All ! Bom. 423, 21 l.C. 122, (’43) A.B, 239, 

120, 33 l.C. 913; llauodip Stnnh v. 1 45 Bom. L.lt. 507; Bahadur Stnah v 

I’nnimrffiH’ar Vtrxhad (1925) 52 t.A. 69, ■ (lirdharlal (1942) Kag. 543, 200 l.C. 166. 

47 All. 165, 86 I. U. 249, (’25) A. I’C. 33. 1 (’42) A.N. 39. 

i 

(#) Kashinath v. Ba/trao (1940) Nan. 573, 191 1 (I) (1925) 52 I. A. 443, 47 All. 790, 91 I C. 471, 

l.C. 271, (’40) A.X. 305 : Uu/ralh Oil Millx I (’25) A.PC. 264. 
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never question the mortgages. These observations must be under¬ 
stood with reference to the facts of the case, namely, tjiat the 
father’s right to question the mortgages was barred by 1907 and 
1916, there being only one cause of action for all the coparceners. 
The case cannot be regarded as an authority for the proposition 
that the after-born coparceners cannot question the mort¬ 
gages even before the father’s right to do so became barred, 
such conclusion being inconsistent with the decisions in f.n. 
(p) on p. 329 which were not referred to. The learned editor of 
Mayne’s Hindu Law (1 Oth edn.) gave certain reasons in 
support of the same view (p, 512) and the whole passage was 
quoted with approval in Bhayavathi Prasad v. Dcvichand 
above cited in f.n. (/>) onp. 329. It may be incidentally pointed 
out that there is no conflict between the Patna case just referred 
to and the decision in Visweswararao v. Surya Rao (supra) 
f.n. (o) onp. 329asFazl Ali, J. seems to suppose. In the Madras 
case there is a gap between the death of the coparcener existing 
at the time of the alienation a lid the birth of the plaintiff, 
(luring which the father was the sole owner. But there is 
no such gap in the Patna case. Varina, J. observed “Nandalal 
died when Amruthlal was 5 or (5 years of age and the interest 
of Amruthlal in the joint family property which he got when 
Madhusudan and Nandalal were alive, and which passed 
to him after the death of Madhu Sudan and Nandalal by 
survivorship was not affected* by the mortgage.” In the 
Bombay case it is observed “ Nor could he continue as heir 
or legal representative of plaintiff No. 1 since the father 
defendant No. 2 is alive and the nearer heir.” ft is submitted 
that the plaintiffs Nos. 1 and 2 were members of the joint 
family and there is no question of heirship. Plaintiff No. 2 
got the right of Plaintiff No. 1 by survivorship as pointed out 
by Varma, J. in the Patna case. 

In the Nagpur case Stone, (J. J. referring to Lai Bahadur 
v. Amhika Prasad says, “We feel that this case on the point 
under discussion is not binding on us. Nevertheless it con¬ 
tains an observation (namely, that the alienations are binding 
on the after-born) to which weight must be attached because, 
it constituted a step necessary to the conclusion namely that 
these were binding antecedent debts.” Here it may be ob¬ 
served that whether the mortgages were valid or not they would 
be certainly antecedent debts. A little before the passage 
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quoted, Stone, C. J. quotes the case as authority for proposition 
IV — “ if the cause of action is allowed to become time-barred 
no son born after the cause of action is time-barred can sue” 
and not for the proposition that the after-born son cannot 
sue even before the suit is time-barred. It is therefore sub¬ 
mitted that the Bombay and Nagpur decisions are not correctly 
decided and the decision in the f.n. (p) on p. 329 will apply 
even to the provinces mentioned in s. 259. 

The remarks of the Madras High Court in Raja Vasi 
Reddi v. Lakshmi Narasimham (u) on this point are obiter as 
the point did not arise in this case. 

Illustrations. 

(u) A, governed by tho Mitakshara law, sells certain ancestral property to B. A 
has no son either born or begotten at tho time of tho sale. Tho salo is mado without 
legal nocossity. Tho salo is valid, though mado without legal necessity, for tho restric¬ 
tion that a coparccnor should not sell coparcenary property without legal necessity 
applios only when tlioro aro other coparceners living at the time Thcroforo if a son G 
is bom to A two years after tho dato of the salo, ho cannot impeach tho sale. Kvon 
if there was a son existing at tho timo c5f tho salo, if the salo had been mado with his 
consent, it would havo boon valid whon made, and therefore not liable to bo set aside 
by C. 

Note.- —Tho above caso assumes that thoro has boon a complete transfer of tho pro¬ 
perty to the purchaser. If tho transfer is not complete, as where there is a mero agreement 
to sell, and a son is born before tho sitlo is completed, tho son is entitlod to havo the 
sale set aside in its entirety if the parties aro governed by tho Mitakshara law as appliod 
in Bengal and tho United l’rovinces, and to the extent of tho son’s interest, if thoy are 
governed by that law as applied in Bombay and Madras [see sub-scc. (1) abovo]. 

(al) A who has a son B, sells certain ancestral property to C without B's consent 
and without justifying necessity. B then dies. A year after B' s death a son D is born. 
D cannot impeach tho alienation. 

(b) A, who has a son B, sells certain ancostral property to C, without B's consent 
and without justifying necessity. Two years later, while B is living, another son D is 
born to A. In provinces referred to in s. 260, tho salo not being valid when it was made, 
D also is entitled to have it sot usidc. But if tho salo is ratified by B before tho biit li 
of D, D cannot object to tho sale, for ratification validates a salo as much as consent. 
But no ratification by B after D's birth would deprivo D of tho right to objoct to the 
salo : Tulshiratn v. Balm (1911) 33 All. 654, 10 I.C. 908, soo also Uuroddot v. Beer Narain 
(1869) 11 W.U. 4S0. 

(c) A, his son B, and C alleged to havo boon adopted by A’a paternal uncle as his 
son, aro members of a joint family. During B's minority, A and C divide tho family 
property between thorn, A transferring certain family property to C. A son D is sub¬ 
sequently born to A. B and D sue A and U to recover from G tho property transferred 
to him by A alleging that though C was treated by A as the adopted son of his uncle, 
his adoption was invalid, and ho was not tliereforo entitled to any share of the family 
property. It is clear that if C'a adoption was not valid, tho transfor to him of a portion 
of tho family property would not bo valid, unless it could bo supported as a bona fide 
compromise of a disputed claim. Henco in provinces referred to in s. 260 B as well as 


(«) (I'JiO) Mad. Ulo, (’io) A. M. SSI. 
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D are entitled to impeach the alienation : soe ltamkishore v. J dinar ay an (1913) 40 Cal. 
966, 40 I.A. 213, 20 I.C. 958. 

In ilia, (b) and (c), in the provinces referred to in s. 259 if B files a suit on behalf 
of the family excepting the alienor, D may participate in tho benofit of the decree as a 
member of tho joint family. 

(3) An alienation, valid when it was made, cannot be 
impeached by a son adopted after tho date of alienation (v). 

(4) Where an alienation is made in Allahabad of joint 
family property by an individual coparcener as distinguished 
from the whole body of coparceners, the question arises as 
to who is erltitled to impeach the alienation [see s. 209]. The 
following is a statement of the law as settled in that 
Province :— 

(i) The* right to impeach an alienation made by an 

individual coparcener is not confined to the 
non-alienating coparceners only. It may also bo 
exercised by a subsequent transferee who has 
acquired by transfer or by limitation the entire 
interest of the whole joint family in the property 
alienated (w). 

(ii) The alienor himself cannot impeach his own 

alienation; nor can a subsequent transferee 
by private contract of the interest only of the 
alienor. But a purchaser, though it be of the 
alienor’s interest alone, at a sale in execution 
of a decree against the alienor, is entitled to 
impeach a previous alienation made by the 
alienor ( x ). 

(iii) The reversionary heir to the estate of a non-alienat¬ 

ing coparcener is also entitled to impeach an 
alienation made by another coparcener ( y ). 

(iv) A prior mortgagee of joint family property from 

a single coparcener is not entitled to impeach 
a subsequent sale of that property ( 2 ). 


( 0 ) Sudanund v. Suorjoomunee (1869) 11 W.H. 
430 ; Rambhat v. Lakshman (1881) 0 Horn. 
630: Hrij Ituj Sarttn v. Altianre Hank 
of Simla (1930) 17 Lull. 080, (’30) A L. 
040. 

(mi) Muhnminnd v. Mitha Lai (1911) 33 All. 783, 
11 I.C. 230 [F. ll.l; Inai/at v. Uardea 
(1923) 45 All. 692, 74 I.C. 325, (’24) A. 
A. 29 ; Madan Lai v. Oajenilra Lai (1929) 
51 All. 575. *16 I.C. 430, (’29) A.A. 243; 
Mailan Lai v. Chiitdn (1931) 53 All. 21, 
128 I.C. 829, ('30) A. A. 852 ; Ram Jiuihore 


v. Baijnath (1928) 3 Lurk. 598, 113 I.C. 
410, (’28) A.O. 287; Kharaq Warai/an 
v. Janki Rai (1937) 10 Pat. 230, 169 I.C. 
900, (’37) A.I*. 516. 

(I) (1931) 53 All. 21, 128 I C. 829, (’30) A.A. 

852, lupr". 

(u) Sana Prasad v. Man gal (1925) 47 All. 490, 
87 I.C. 291, (’25) A.A. 389: Jaipal Sini/h 
v. Lachman Sinqh (1934) 9 Luck. 657, 
149 I.C. 543, (’34) A.O. 246. 

(?) Daryl 1‘rniad v. liliajan (1920) 42 All. 60, 
58 I.C. 481, (’19) A.A. 0. 
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Illustrations. 

(a) , A, tho manager of a joint family, mortgagos joint family property to B. A 
then sella the property to C. C remains in possession of tho property adversely to the 
nholc family for upwards of 12 ycara. C, having acquired ownership of the whole 
property by adverse possession, is entitled to challenge the validity of the mortgage 
to B on the ground that it was made without legal necessity (a). 

(b) The father of a joint family executos a mortgage of joint family property. 
Ho thon sells the property to meet an antecedent debt. The purchaser, being a transferee 
of the entire interest in the poperty, is entitled to impeach tho mortgage on the ground 
that it was made without legal necessity. 

(c) A, the manager of a joint Hindu family, executes a mortgage of joint family 
property. Subsequently all tho coparceners join in selling tho property to B. B, being 
a transferee of the interest of all tho coparceners, is entitled to impeach tho mortgage 
on the ground that it was made without legal necessity. 

(d) A and his son B aro members of a joint Hindu family. A executes a mortgage 

of joint family property to C. Thereafter A dies. B dies next. On B's death his mother 
succeeds to the property for a widow’s estate. C sues B'b yi other, on the mortgage and 
obtains an ex parte decree against her. Tho mother then dies, and on her death B’s 
uncle D succeeds to the property as tho next reversionary heir of B. D is entitled to 
challenge tho i alidity of the mortgage to C on the ground that it was marie without legal 
necessity. The decree obtained by C against tho mother would bo binding on D unless 
it was obtained by fraud or collusion (b). , 

(e) A, the manager of a joint Hindu family, executes a mortgage of joint family 
property to B. He then sells tho property to C. C sues B for redemption. B is not 
entitled to impeach the sale on tho ground that it was made without legal nocossity (6). 

According to some Privy Counei^ rulings and a Full Pencil ruling of tho Allahabad 
High Court, an alienation made by a single coparcener neither for legal necessity nor 
for the payment of an antecedent debt is void. According to later decisions of that 
Court, such an alienation is voidable : see s. 2l>9 (I). If it is voidable, it is valid until 
it is sot aside. Most of the cases cited in,sub-sec. (4) proceeded on tho footing that the 
alienation was voidable. This gave rise to the question as to whether the non-alienating 
coparceners alone were entitled to avoid it or others also. The answer is as stated in 
sub-see, (i). If the alienation is void, it confers no title on the alienee, and most of tho 
difficulties which arise if the alienation is treated as voidable especially where the aliena¬ 
tion and tho subsequent transfer aro both made by tho same coparcener disappear 
altogether, and the subsequent transferee would bo entitled to contend as a matter of 
course that the alienation is a nullity (<;). 


271. Limitation for setting aside sales.—(i) The period of 
limitation for setting aside an alienation by a father of joint 
family property is twelve years from the date when the alienee 
takes possession of the property [Limitation Act, 1908, Sch. I, 
art. 126]. 

(2) The bar of limitation against an elder son who was a 
major at the date of the alienation by the father does not 
operate as a bar against a younger son, who was then a minor 

(а) Muhammad, v. Milhu Lai (1911) 33 All. 783, i (c) Sec the Judgment of Chainier, .T., In Muham- 

11 I.C. 220 [F.B.). | mad v. Mithu Lab (1011) 33 All. 783, 

(б) Sarjn Prasad v. Mamjal (102. r ») 47 AH. 40ft, ! 700-791, 11 I.C. 220 [F.B.]. 

87 I.C. 204, (’25) A.A. 330. 
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and brings a suit to set aside the alienation within three years Ss. 
of his attaining majority ( d ). 271* ^ 

Illustration. 

A and his sons It and C nro members of a joint Hindu family. In 190<> A soils one 
of the joint family properties to D, and delivers possession of the property to him. B 
was a major at the date of the sale. C was born in 1900 and ho attained majority in 
1918. C brings a suit against the father and l) in 1919, that is, within 3 years of his 
attaining majority, to set aside the sale. If B had sued in 1919, his suit would have been 
barred. The failure of B to bring a suit within the period of limitation does not bar C's 
suit (e). [C’s suit, it will bo noted, is not barred by limitation.] 

(3) But if an elder spn becomes the manager and so 
capable of giving a discharge the bar against the elder son 
would bar the younger son also (/). 

(4) The cause of action in a suit to set aside the father’s 
alienation arises when the alienee takes possession of the 
property. The period of twelve years is therefore to be counted 
from that date. That is the material date not only as regards 
the suit of a son in existence at thnt date, but also the suit of a 
son not in existence at that date. The extension of three 
years given by sec. G of the Limitation Act cannot be availed 
of by the sons not in existence at the time of the alienation ( g ). 

Illustration. 

A and his sons B and C arc members of a joint Hindu family. In 1893 A sells one 
of tho joint family properties to D and delivers possession of tho property to him. In 
1900 anothor son E is born to A. In 1920 E* brings a suit against D to set. sido tho sale. 

Tho suit is barred as it, is brought more than 12 years from tho dato on which D took 
possession. The period of limitation is not to be computed from the dato of E's birth. 

If it were to be computed from tho dato of E's birth, tho suit would not bo barred, ns 
it was brought within 3 years from his attaining majority (</). 

271A. Limitation.— A suit by Hindu to set aside an aliena¬ 
tion of joint family property made before his birth by his 
grandfather without any justifying necessity is governed not 
by art. 126 but by art. 144. But the same principles apply. 

If the suit is brought more than 12 years after the date of 
alienation it is barred ( h ). 

Note ■—It may bo noticed that the maintainability of the suit was assumed by tho 
Judges and Advocates. 


(it) Jawahir Singh v. Udai Prakaxh (192(1) 53 ; 
i.A. 36, 48 All. ir>2, 93 I.C. 210, (’26) 
A.PC. 10, approving (Janqa l)ayat v 
Mani /tarn (1909) 31 All. 150, 1 I.C. 824, 
and disapproving Vv/neiisrara v. hapnt/tpi 
(1893) 10 Mad. 430, and Itoraisumi v. 
Non tisami Salunran (1915) 38 Mad. 118, 

21 I.C. 410,<15) A.M. 1201. 

(«) 53 I.A. 30, 48 All. 152, 93 I.C. 216, (’20) , 


A. PC. 10, unpin. 

(/) Kanin Singh v. Ml. Tttar Kner (1937) 
16 Put. 422 (F. II.), 170 I.C. 362, (’37) 
A.P. 435. 

(,/) Jtiinoilip Singh v. Purm-shwar Pershad 
(1925) 52 I.A. 09, 47 All. 105, 80 I.C. 
249, ('25) A.l'C. 33. 

( i) .Jit nji Kediav v. Vntkaltsh Krishna (1940) 
Horn. 103, 108 1. C. 003, (’40) A.II. 130. 
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CHAPTER XIII. 

t COPARCENERS AND COPARCENARY PROPERTY— 
DAYABHAGA LAW. 

272. Distinguishing features of Dayabhaga joint family — 
The conception of a coparcenary and of coparcenary pro¬ 
perty according to the Dayabhaga law is entirely distinct 
from that according to the Mitaksliara law. The object of this 
chapter is to state the points of distinction between the Mitak- 
shara law and the Dayabhaga law, such as have been noted in 
the Dayabhaga and in judicial decisions. As to the points 
on which the Dayabhaga is silent, the rules of the Mitakshara 
law are to be applied so far as they are applicable; for, even in 
Bengal the Mitakshara is accepted as a high authority, yielding 
to the Dayabhaga only in those points wliy.re tljey differ (i). 

Besides tlio Dayabhaga, there arc two works which also deal with tho respective 
rights of a father and sons in ancestral property, and which are of authority in Bengal. 
They are (1) the Dayatattwi and (2) the Dayakrama Sangraha, the former writton 
by Raghunadan who flourished in tho f(ith century, and tho latter by Sroo Krishna 
Tarkalankar who flourished in tho 18th century. Both those are treatises on the law of 
inheritance. 

273. Sons do not acquire any right by birth. —According 
to the Mitaksliara law, each son acquires at liis birth an 
equal interest with his father in all ancestral property held by 
the father, and on the deatli of the father the son takes the 
property, not as his heir, but by survivorship (ss. 224, 229). 

a 

According to the Dayabhaga law, the sons do not acquire 
any interest by birth in ancestral property. ' Their rights arise 
for the first time on the father’s death. On the death of the 
father they take such of the property as is left by him, whether 
separate or ancestral, as heirs and not by survivorship (j). 
Since the sons do not take any interest in ancestral property 
in their father’s lifetime, there can be no coparcenary in the 
strict sense of the word between a father and sons according 
to the Dayabhaga law, so far as regards ancestral property. 

“ Sons havo not a right of ownership in tho wealth of tho living parents but in the 
estate of both when deceased, —Dayabhaga, chap, i, sec. 30. 

The abovo passage shows that a son has no moro vosted interest in ancostral property 
held by his father than he has in proporty held by his mother. In other words, all heritage, 
according to tho Dayabhaga law, is obstructed [s. 219]. 

(i) Collector of Madura v. Moottoo Uamultngu 1 Akshay v. llari Das (1008) 35 Cal. 721. 

(1808) 12 M.I.A. 397, 405 ; Bhuqwandeen (j) Dayabhaga, chap. 1, acts. 11-31, 38, 44, 50, 

v. Myna Bate (1807) 11 M.L.A. 487, 507 ; 1 chap. 11, sec. 8. 
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Though there cannot bo a coparcenary property, so called, between a father and 
sons according to the Dayabhaga law as regards ancestral property, it is suggested by 
somo writers that a father and sons may acquire property jointly, and may th\{8 form 
themselves into a coparcenary. It is difficult to say how far this view is correct. 

274. Absolute power of father to dispose of ancestral 
property.—Since the sons do not, according to the Daya- 
bliaga law, acquire any interest by birth in ancestral property 
held by the father, the father can dispose of ancestral property, 
whether moveable or immoveable, by sale, gift, will or otherwise 
in the same way as he can dispose of his separate property (1c). 

According to the Mitakshara, the powers of a father to 
dispose of ancestral property are limited [s. 258]. 

275. No right of partition or to accounts against father.— 
Since sons, according to the Dayabhaga law, do not acquire 
any interest by birth in ancestral property, they cannot 
demand a partition of such property from the father as they 
can under the Mitaksliara law, nor can they call for an account 
of the management thereof from the father as they can under 
the Mitakshara law [s. 239]. The father is the absolute owner 
of the property, and the property being his own, he can manage 
it in any way lie likes ( i ). 

The rules as to the management of ancestral proporty by a manager, given in the 
last chapter, do not apply at all to a father undor the Dayabhaga law. The reason is 
that ho is not a manager of ancestral property; he is the owner, and solo owner, thoreof. 
Bosidcs, the term “ manager ” as used in Hindu law refers to tho manager of a coparce¬ 
nary, and as stated in s. 273, there can be no coparcenary according to tho Dayabhaga 
law between a father and sons even as regards ancestral property. 

276. Conception of ancestral property according to the 
Dayabhaga law.—As under the Mitakshara law, so under the 
Dayabhaga law, ancestral property is that which is inherited 
from a father, paternal grandfather or great-grandfather. Under 
the Dayabhaga law, however, the male issue of the inheritor 
do not acquire any interest by birth in such property, as they 
do under the Mitakshara law [s. 223, sub-sec. m 

277. Coparceners according to the Dayabhaga law.— 
According to the Mitakshara law the foundation of a copar¬ 
cenary is first laid on the birth of a son. The son’s birth is the 
starting point of a coparcenary according to that law. Thus 

(k) Ramkishore v. Bhoobunmoye* (1850) Beng. genlture; Uddoy v. Jadublal (1880) 5 Cal. 

8. D. A. 229, 250-251; Debendra v. 113; Narnia v. Lokenath (1881) 7 Cal. 461. 

Brojendra (1890) 17 Cal. 886. The same 

rule applies to property the succession to (l) Davabhaga, chap. 1, secs. 11-31, 38-44, 50, 

which is governed by the law of prlmo- chap. 11, sec. 8. 
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S. 277 if a Hindu governed by the Mitakshara law has a son born to 
him, the father and the son at once become coparceners (m). 

According to the Dayabhaga law, the foundation of a 
coparcenary is first laid on the death of the father. So long as 
the father is alive, there is no coparcenary in the strict sense 
of the word between him and his male issue. It is only on 
his death leaving two or more male issue that a coparcenary 
is first formed. His male issue then inherit his property, 
separate as well as ancestral, as his heirs, but as between them¬ 
selves they hold it as coparcener^, and the property inherited 
from the deceased is coparcenary property. On the death of 
any one of the coparceners, his heirs succeed to his share in 
the coparcenary property [s. 281], and they become members 
of the coparcenary. Such heirs, in default* of male issue, 
may be his widow or widows, or his daughter or daughters. 
These two, though females, get into the coparcenary, repre¬ 
senting the share of their Ipisband or father as the case may 
be. A coparcenary under the Dayabhaga law may thus 
consist of males as well as females. Under the Mitakshara 
law, no female can be a coparcener with male coparceners 
[s. 217]. But even under the DayabKaga law a coparcenary 
cannot start with females. Thus if a person dies leaving two 
or more widows, or two or more daughters, they cannot 
constitute a coparcenary. 

. A, a Hindu, governed by the Dayabhaga law, dies intestate leaving three sons 
B, C and D. The three brothers will inherit their father’s property, and hold it as co¬ 
parceners. If B dies leaving a widow, and C dios leaving a daughter, the widow and 
daughter will become coparceners with D. 

Similarly, if A dios intestato leaving a son, a grandson, whoso father is dead, and a 
great-grandson whose father and grandfather aro both dead, they all will inherit the 
property left by A (s. 88), and hold it as coparceners. If A leaves a great-great-grandson 
also, he has no right of inheritance to A ’s property, and he cannot therefore bo a 
coparcener with the son, grandson, and great-grandson. 

But if A dies leaving only one son, the son cannot by himself constitute a coparce¬ 
nary. A must leave him surviving at least two male issue for a eoparcenary to bo formed 
as between them. 

* 

Tho formation of a coparcenary does not depend upon any act of the parties. It 
is a creation of tho law. It is formed spontaneously on tho death of the ancestor. It 
may bo dissolved immediately afterwards by partition, but until then the heirs hold 
the property as coparceners. Tho distinction is this: two or moro Mahomedans, Parsis 
or Christians, succeeding to the estate of a deceased person, take it as co-heirs, while 
two or more male issuo of a Hindu succeeding to tho property of their paternal ancestor 
take it as coparceners, subject to all the incidents of coparcenary properly. 

On) Laldas v. Molibai (1908) 10 Uotu.'T.. K. 17!i. 
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It will bo seen from what has boon stated above that a coparconary under the Daya- §g, 
bhaga law may consist of brothers, or uncles and nephews, or of cousins and the like, 277« , 279 

but it cannot consist of a fathor and sons, or of a grandfathor and grandsons, or of^i great¬ 
grandfather and groat-grandsons. Thus if A dies leaving throo sons B, C and D the 
brothers will be coparconers. If he dios leaving two grandsons, namely, E and F, 

A 


I I 

E Y 

the cousins (i.e., E and F) will be coparceners. If ho dies loaving a son 1) and two grand¬ 
sons E and F, the uncle [/>] with his nepjiews [E and P] will bo coparceners. If ho dios 
leaving B, C, D, E and F tho coparconary will consist of /?, C and /> only. E and F 
do not take any share of the inheritance, as thoir fathers are alive. Moreover they do 
not take by birth any intorest in the property inherited by their respective fathers from 
A [s. 273]. They are not. therefore coparceners. But if while the family is still joint, 
B dies loaving E, E will get : nto the coparcenary, taking B's share. 

278. Coparcenary property.—As under the Mitakskara 
law, so under the Dayabhaga law, coparcenary property may 
consist of ancestral property, or" of joint acquisitions, or of 
property thrown into the common stock, and accretions to such 
property ( n) [ss. 223, 227, 228]. 

279. Each coparcener takes a defined share. The essence 
of a coparcenary under the Mitakskara law is unity of owner¬ 
ship. The ownership of the coparcenary property is in the 
whole body of coparceners. Wljile the family continues joint, 
no coparcener can say that he is the owner of a definite share, 
one-third or one-fourth. His interest is a fluctuating interest, 
capable of being enlarged by deaths, and liable to be diminished 
by births in the family. It is only on a partition, that he 
becomes entitled to a defined share. Once the shares of the 
coparceners are defined, a partition is deemed to have taken 
place, and the coparcenary is dissolved from that moment. 

On the other hand, the essence of a coparcenary under the 
Dayabhaga law is unity of possession. It is not unity of 
ownership at all. The ownership of the coparcenary property 
is not in the whole body of coparceners. Every coparcener 
takes a defined share in the property, and he is the owner of 
that share. That share is defined immediately the inheritance 
falls in. It does not fluctuate with births and deaths in the 
family. Even before partition any coparcener can say that 

(n) Sreemutty Soorjtemtoney Done* v. Denobnndoo (18.16) 6 M. I. A. 526, 539. 
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he is entitled to a particular share, one-third or one-forth. 
Thus*, if A dies leaving three sons, B, C and D, each son will 
take one-tliird, and each one will be the owner of his one- 
third share. The sons are coparceners in this sense that their 
possession of the property inherited from A is joint. It is 
the unity of possession that makes them coparceners. So 
long as there is unity of possession, no coparcener can say 
that [i particular third of the property belongs to him; that 
he can say only after a partition. Partition then, according 
to the Dayabhaga law, consists in splitting up joint possession 
and assigning specific portions of' the property to the several 
coparceners. According to the Mitakshara law, it consists 
in splitting up joint ownership and in defining the share of 
each coparcener. 

No doubt, a coparcenary under the Mitakshara law also 
is characterized by unity of possession, but that is only an 
appendage to the unity of, ownership. Such being the case 
it is not necessary to constitute a partition under that law 
that the unity of possession should also be destroyed and specific 
portions of the property assigned to the coparceners. It is 
quite enough if the unity of ownership is destroyed, and the 
share of each coparcener defined, so that any one coparcener 
can say that he is the owner of a definite share, one-third or 
one-fourth. Nothing further need be done. The members 
may continue joint in possession , but the coparcenary is 
dissolved. Thenceforward the share of each member will on his 
death pass to his heirs. The members having separated the 
principle of survivorship ceases to apply [ss. 322, 325]. 

280. Rights of purchaser of coparcener’s interest in 
execution.—Since a coparcener under the Dayabhaga law 
takes a defined share in the property, a purchaser at a Court- 
sale of his share is entitled to be put into physical possession of 
that share (o). As to Mitakshara law, sec sec. 289. 

281. No right of survivorship.—As every coparcener 
under the Dayabhaga law takes a defined share of the copar¬ 
cenary property, his share will on his death pass to his heirs 
in the order mentioned in section 88, and not to his coparceners 
by survivorship. 


(o) Kounwur Uxjoy V. Shama Soonduree (1865) 
2 W. It. (Mi?.) 30; Ethan Chunder v. 


iVund Coojuaf (18G7/8 W. B. 239. 
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Under the Mitakshara law, no coparcener takes a defined 
share in the coparcenary property, and his interest on his death 
passes to the surviving coparceners and not to his fieirs 
(s. 229). 

282. Absolute power of coparcener to dispose of his 
share.—Since every coparcener under the Dayabhaga law 
takes a defined share of the coparcenary property, it follows 
that a coparcener governed by that law can alienate his share 
by sale or mortgage, or dispose of it by gift or will, in the same 
manner as he can dispose of his separate property ( p ). On his 
death intestate, his share will' go to his heirs in the order 
prescribed in section 88. See sec. 281. 

No coparcener can, according to the Mitakshara law, 
dispose of his interest in the coparcenary property either by 
gift or by will, nor can he alienate it by sale or mortgage except 
in the Bombay and Madras Presidencies [ss. 259-260]. 

It has boon hold that where the share of a coparcener govornod by the Dayabhaga 
law : s sold in oxocution of a docroo passed against him, the purchaser is entitled to bo 
put into joint possession with the othor coparceners [q). Similarly, it has boon hold 
that a coparcener may lease out his own share, and put his lossoo in possession (r). 

283. Manager and his power.—It would seem that the 
powers of a manager under the Dayabhaga law are the same 
as those of a manager under the Mitakshara law (s). lie 
can contract a debt for a joint family purpose, and a decree 
passed against him for such a debt as manager will bind the 
other members, though they are not parties to the suit (t)r 
[s. 253]. He can also mortgage the family property for the 
purposes of the family business (u) [s. 242]. In a suit on a 
mortgage by two managing members of the family for a debt 
due by the family, the other members will not be liable until 
the remedy on the mortgage is exhausted. After the mort¬ 
gaged properties are brought to sale, the other members may 
be liable (v). 

284. Enjoyment of coparcenary property.- Since every 
coparcener under the Dayabhaga law takes a defined share 
of the coparcenary property, he is entitled to make any use 


ip) Kotmla v. Ham Jluree (1827) 4 Beut(. Sel. [ 
Jt. 190 (new cd. 247); Anunchand v. 
Kishen (1805) 1 Beni?. Sel. R. 115 (now ed. 
153). 

( 2 ) Uajanikanth v. Ilam Nath (1884) 10 ChI. 
244. 

(f) Ram Debul v. Mdteryet (1872) 17 IV. R. 
420: Macdonald v. lalla Shib (1873) 21 
W. R. 17. I 


(s) But sec BaLakrulina v. Muthu&umi (1909; 

32 Mild. 271, 274, 3 I. C. 878. 

(t) lhi'arka Nath v. Jltmjshi (1005) 9 C. W. N. 

870. 

(u) Bemola v. Mohun (18S0) 5 Cal. 792. 

(t>) Sukhadakanta Bhaltacharjya v. Jojineckanta 
Bhattarhany* (1933) 60 Cal. 1197, 149 
I C. 878, (’34) A.C. 73. 
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lie likes of the portion of the coparcenary property in his 
occupation («;). He may even lease out his share, and put his 
lessee in possession (#). JBut he must not do any act which is 
injurious to the coparcenary property (y), or which amounts to 
an infringement of the right of the other coparceners. Thus, he 
cannot enter into possession of a specific portion of joint 
agricultural land without the consent of the other coparceners, 
and claim to cultivate it for his own benefit (z). But if he is 
in occupation of a specific portion of such land by consent 
he may cultivate it in a proper course of cultivation, and 
appropriate the income for his sole use (a). 

285. Coparcener’s right of partition.—As under the Mitak- 
sliara law, so under the Dayabhaga law, every adult copar¬ 
cener has a right to call for a partition of the coparcenary 
property (b). 

286. Presumptions as to coparcenary property. The pre¬ 
sumptions with regard to joint family and joint family property 
which apply to cases under the Mitakshara law would seemr to 
apply also to cases under the Dayabhaga law [s. 233]. But 
there is no presumption under the Dayabhaga law that 
property purchased by a son in his name in the father’s lifetime 
and of which the son has been in possession since the purchase 
is joint family property. The burden of proof in such a case 
lies on those who deny the ownership of the son (c). Where 
the property purchased by one of the sons is a house, even 
though the father and the sons are living in it, the onus of 
proving that it was thrown into the common stock, or that 
they also contributed to the acquisition, is on the other sons (d). 

Ill tho case cited above, it transpired after the death of tlio father that certain pro¬ 
perty stood in tho naino of one of tho sons, who was in possession of it. Tho other sons 
sued for a partition of tho property, alleging that though tho property stood in tho name 
of their brother, it really belonged to tho father. Tho lower Court held that tho property 
must bo presumed to bo joint family proporty, and that tho burden lay on tho son in 
whoso naino it stood to prove that it was his self-acquired property. The High Court 
reversed tho judgment, and held that tho burden of proof lay on tho othor sons to prove 
that it belonged to tho father. It is clear that there boing no joint family during tho 
father’s lifetime, tho proporty cannot in any sonso bo called joint family property. It 
is only after tho father’s death that a joint family is formed and it is then that the 
presumptions as to joint family property set forth in sec. 233 above arise. 

(if) Ethan Chunder v. Nund Coomnr (1807) 8 Cal. 10, 21, 17 I.A. 110, 120. 

W. II. 239. (6) Sreemulty Soorjremoney liot'ee. v. Deno- 

(x) Ram Debut v. Mittnjeet (1872) 17 W. K. 420. bundoo (1850) 0 M.T.A. 526, 539. 

(y) (lopte Kithen v. Hem Chunder (1870) 13 \V. (c) Sarada v. Mahananda (1904) 31 Cal. 446. 

B. 322rpulllni!do«na r, oimnnnverandahl. (d) Hemrhandra Ganqulx v. Mattial Qanquli 
(t) Stalkartt v. Copal (1873) 20 W.B. 108. (1933) 00 C?l. 1258, 149 I.C. 177, (’34) 

(a) Robert I Vatton <fc Co. v. Ramrhand (1891) 18 A.C. 08. 
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CHAPTER XIV. 

DEBTS—MITAKSHARA LAW 

I. Liability of heirs for debts of ancestor — sec. 288. 

II. Undivided interest of coparcenary, when liable for his debts — sec. 289. 

III. Liability of joint family property for father's debts- -sees. 290-301. 

287. Contents of the Chapter.—The present Chapter deals 
with “ Debts The subject may be considered under the 
following heads- 

I. Liability of separate property for debts [s. 288]. 

IT. Liability of the undivided interest of a coparcener 

for his debts [s. 289]. 

III. Liability of joint family property for father’s per¬ 

sonal debts - 

(i) where the property is sold in execution of a 
decree obtained against the father alone 
[s. 294]. 

(ii) where the property is alienated by the father 
for the payment of an antecedent debt 
[sec. 295]. 

Of debts in general.--A debt may bo contracted by a Hindu malo for his own private 
purposes, or it may be contracted by him for the purposes of the joint family. Debts 
contracted for joint family purposes have boon doalt with in sees. 231, 240-244. This 
and tho next Chapter are confined to debts c mtractod by a Hindu for his own personal 
benefit. Tho present Chapter deals with tho Mitakshara law of debts; tho next Ohnptor 
with the Dayabliaga law of debts. 

A Hindu may possess separato property. Ho may also bo entitled to an undivided 
interest in coparcenary property. The separate property of a Hindu, whethor he is 
joint or separato, is liable for the payment of his debts both in his lifetime and after his 
death. His undivided coparcenary interest is not liablo after his death unless it i«u 
attached or sold in his lifetime. To this, however, there is an exception whore a father 
or paternal grandfather or paternal great-grandfather dies leaving private debts. Tn 
such a case, if tho debts are not of an immoral character, the entire joint family property 
including hiH sons’ undivided interest therein is liable for tho payment of his debts even 
after his death, though such interest may not havo been attached in his lifetime. The 
reason is that a Hindu malo is under a pious obligation to pay tho private debts of his 
father, grandfathor and great-grandfather, provided tho debts are not of an immoral 
character. This is a spocial liability attaching to sons, grandsons, and great-grandsons 
according to tho Hindu law, and it gave rise to several vexed questions which havo 
now been sottled by recent decisions of the highest tribunal. This liability, however, 
is not a personal liability, that is to say, their separate property is not liablo to pay tho 
personal debts of tho ancestor, Their liability is confined to their undivided interest 
in the joint family properly. 


S. 287 
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Whon wo speak of the liability of an heir, wo are concerned with the separate, pro 
perty loft by the deceased: and when wo speak of tho liability of a surviving coparcener, 
wo aretfconcerncd with tho coparconary property in which the deceased coparcener had 
an interest in his iifotimo. Wo shall deal, first, with tho liability of the heir of a deceased 
Hindu to pay his debts out of the separate property of tho deceased [sec. 288]. Next, 
we shall consider whether the surviving coparcener is liable to pay the debts of a deceased 
coparconer out of the coparcenary proporty, and if so, in what cases [secs. 294-295]. 
Wo shall see that so far as the liability of an heir is concornod, it does not make any 
difference whether tho heir is a son, grandson, or any other relation. Tho question of 
relationship to the deceased bocomos important when coparcenary property is sought 
to bo mado liable for tho debts of a deceased coparcener. 

I. Liability of separate property for debts. 

288. Liability of “heirs” for debts.— As regards the 
liability of an heir of a deceased Hindu to pay the debts of the 
deceased, it is settled law that lie is liable only to the extent of 
the assets inherited by him from the deceased. The heir is not 
personally liable to pay the debts of the deceased, not even if 
he be a son or grandson (e). 

This section deals with the liability of an heir for dobts. As regards dobts, the pure 
Hindu law drew a distinction betweon tho liability of a sou and grandson on the ono 
hand and tho liability of other heirs on tho other. According to that law— 
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(1) an heir other than a son or grandson was liuble to pay tho dobts of tho doceased 
to tho extent of tho assets or property inherited by him from the deoeasod; 
but 


(2) an heir, being a son or grandson, was liable to pay tho dobts of his doceased 
father or grandfather, even if no assots had boon inherited by him; in other 
words, if tho father or grandfather died without leaving any property or left 
proporty not sufficient to pay tho debts in full, tho son and grandson wore 
liable to pay tho debts of the deceased out of their own properly, providod the 
dobts were not of an immoral or illegal character [soc. 298]. This rule, however, 
was not considered to bo equitablo, and it was not followed in any part of 
British India except in the Bombay Presidency. In that Presidency also 
tho law was altered by legislation in 1866 so as to limit the liability of tho 
son and grandson to assets inherited by them from the deceased ancestor (/) 
[see tho Bombay Hindu Heirs’ Relief Act, 1866]. Tho rosult is that the 
liability of sons and grandsons as heirs is now no more than tho liability of any 
othor hoir. 


A simplo contract debt is not a chargo upon tho proporty of tho deceased. A Hindu 
heir, therefore, may alionato the property inherited by him from tho docoasod ovon 


before payment of dobts duo by tho deceased, 
liable to tho creditor of the doceased (g). 

(a) lteval v. Ganpati (1884) 8 llom. 220; Gir- 
dharlal v. Bai Shiv (1884) 8 Bum. 300; 
Udaramv. ltanu (1875) 11 Bom. H. C. 70 ; 
Sakuram v. Goiind (1873) 10 Bom. H. C. 

301; Lullu v. Tribhuuian (1880) 13 Bom. 
053. 


But in that case tho hoir is personally 


(/) Anant v. Tukaram (1020) 53 Bom. 463, 110 
I.C. 170, (’20) A.B. 233. 

(g) Unnopooma v. Ganga (1865) 2 W.R. 296 ; 
Jamiyatrum v. Barbkudas (1872) 9 Bom. 
H.C. 116. 
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No distinction is made in this section between debts properly incurred by tho 
deceased and debts incurred for an unlawful or immoral purpose bocause tho dobts 
are to be paid not out of the joint family property, but out of the separate projrtirty of 
the deceased. 

A Hindu father passes a promissory note to his creditor in respect of a debt barred 
by limitation. Afterwards ho dies leaving a son. Ho also leaves separate property. 
The son is bound to pay the creditor out of the separate estato of tho decoasod. He 
is not entitled to object on the ground that the note was in respect of a time-barred 
debt (A). See the Indian Contract Act, 1872, sec. 25 (5). 

It will be seen from what has boon stated above, that so far as tho liability of an 
heir is concerned, there is no distinction now between tho Hindu law and other systems 
of law in British India. Wo next proceed to consider how far tho undivided interest of 
a member of a joint Hindu family in thofloint family property is liable for the payment 
of his debts. 

II.—Undivided coparcener's interest when liable for 

his debt. 

289. Undivided coparcenary interest, when liable for 
coparcener’s debt. —According to the JViitakshara law as 
applied in all the provinces, the undivided interest of a 
coparcener may be attached in his lifetime in execution of 
a decree against him for his personal debt (i). If it is attached 
in his lifetime , it may be sold after his death whether the order 
for sale was made in his lifetime (j), or after his death (k). 
But it cannot be attached after his death (except where the copar¬ 
cener is the father), for it then ceases to be his interest and 
passes to the other coparceners by survivorship ( l ). It is only 
an attachment effected during the lifetime of the debtor that 
will prevent the accrual of his interest to his coparceners by 
survivorship. 

If the deceased coparcener does not leave separate proporty, a creditor who has 
not attached tho undivided interest of tho deceased in his lifetime is absolutely without 
a remody. 

An attachment before judgment of the undivided interest 
of a coparcener not followed by a decree in his lifetime does not 
defeat the right of survivorship of the other coparceners (m). 
It is not settled whether attachment before judgment operates 
to defeat the right of survivorship in cases where such attach- 


iA) Narayanasami v. Stimulus (1883) 6 Mad. 
293 ; llam Kishan v. Chhedi (1922) 44 All. 
028, 08 I.C. 235, (’22) A.A. 402. 

(i) Deen Di/til v. Jugtleep (1877) 3 Cal. 198, 4 

t.A. 247 ; Udaramv. Itanu (1875) 11 Bom 
11. C. 76. 

(j) Suraj Jiuiisi Koer v. Shan I’roshad (1879) 

5 Cal. 148, 174, 6 T.A. 88, 109. See 
Sheikh Karoo v. Hameshwar Rao (1921) 

6 Pat. L. J. 451, 458, 62 I.C. 905, (’23) 
A.P. 143 [mortgage decree]. 

(£) Rilhal Das v. Nani Kishore. (1901) 23 All. | 
106; Faqirchand v. Sant Lai (1920) 48 i 


All. 4, 89 1. C. 291, (’26) A. A. 157. See 
Matlho Dcrshad v. Mehrhan Sim/h (1890) 
17 T.A. 194, 197, 18 Cal. 157, 161; Shao 
Mahup Hikram Shiah v. Militant Thakur 
Uas (1940) 15 Click. 503, 187 I.C. 90 
(10) A.O. 200. 

«) See Suraj lioer v. Sheo r rot had (1879) 

5 Cal. 148, 6 T.A. 88; (1890), 17 I. A. 
194, 197, 18 Cal 157,101, supra. 

(m) Ranvinayya v. Anyappuyi/a 17 Mad. 144; 
Kaliunna (lonndan v. 1 latayappa (loan- 
den (1913) Mad. 397, 207 I.C. 579 (’43) 
A.M. 149. 


Ss. 
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S. 289 meat is followed by a decree in the lifetime of the defendant. 
The High Courts of Bombay (n) and Patna (o) have held that 
it does not. The High Court of Madras {f) has held that 
it does. The ground of the Madras decision is that where a 
decree follows on an attachment before judgment, no reattach¬ 
ment is necessary ; therefore, the mere passing of the decree 
renders the attachment before judgment as effective as an 
attachment after decree. See the Code of Civil Procedure 
1908, 0. 38, r. 11. 


llluatrjntiana. 

(a) A and his nephew 11 are members of a joint Hindu family. A is indobtod to 

C in tho sum of Rs. 3,000. U may obtain a decree against A, and may enforce it in A’a 
lifetimo by attachment and salo of A’s undivided interest in tho joint property. But 
if A’a interest in the joint proporty is not attached in A'a lifetimo, it cannot be attaohed 
after his death. t • < 

(b) .1 and his brother B are members of a coparcenary. A is indebted to C in 
tho sum of Rs. 3,000. 6’ obtains a docree against A in A’s lifetime. Before any fctop 
is taken in execution of the decree, A dies leaving a widow and his brothor B. He also 
loaves separate property worth Rs. 2,000. Hero A’ s separate proporty will pass to 
his widow as his heir, and C may onforce tho decreo by attachment and sale of that 
property. But ho cannot attach A’s undivided interest in tho coparcenary proporty for 
tho balance of his debt, for that interest has passed to B by survivorship. 

If, in tho case put above, no suit was instituted by C against A in A’s lifetimo, 0 
could institute a suit against A’s widow aftor A’a death as his heir and legal represen¬ 
tative, and obtain a docreo against her, and enforce it by attachment and salo of A’a 
separate property inherited by her. But ho cannot bring a suit against B to recover 
his debt out of the coparcenary property. Similarly, if A dies after suit, but before 
decree, C may continue tho suit against A’s widow as his hoir, and obtain a decree against 
hor, and enforce it by attachment and salo of A’s separate property. But ho cannot 
proceed against A’s undivided interest in tho joint property. That interest will pass 
to B who will tako it by survivorship froo from tho bunion of the debt. 

(c) .1 and his brothor B are membors of a joint family. A is indebted to C in 
tho sum of Rs. 3,000. C obtains a decree against A, and in oxocution of tho docree gets 
A’s interest in tho joint property attached. A thon dies loaving 11. The interest of 
A in tho joint property, having boon attached in A’s lifetimo, may bo sold in execution 
after A’s death. Tho point to bo noted is that if tho share of a coparconor is attached 
in his lifetime, it may bo sold in executim after his death. Tho sale may take place after 
the death of tho debtor, but tho attachment must take place in the lifetime of tho debtor. 

(d) A copareenaiy consists of a father and son. Tho son dies indobtod to C in the 
sum of Rs. 5,000. Tho son does not loave any separate property. C cannot proceed 
against tho son's undivided interest in the coparcenary property. It would been have 
different if (J had obtained a docreo against the son, and attached his interest in tho 
coparcenary property in his lifetimo : Udararn v. Ranu (1876) II Bom. H.C. 76 [A father 
is under no religious obligation to pay the debts of his son]. 

(n) Su’irao v. Mahtuleci (1914) 38 Horn. 105, 27 i («) Sunder Lai v. Laghunandan (1924) 3 Pat. 
l.C. 330, ('14) A.B. 250. Sec also Lax man 250, 83 I.C. 413, ('24) A.P. 465. 

‘ J16 > 40 Bora - 32U - 33 I u - 0Sfl - I (P) Sankaralinga v. Offltial Ileceher (1925) 49 
( 16) A. 11. 262. I Mad. L.J. 616, 92 I.C. 504, (’26) A.M. 72. 
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It will bo seen from what has been stated above, that a person lending money to Ss. 
a Hindu who has no separate property of his own, has no chance of recovering back his 289, 290 
money, unless he obtains a mortgago or a chargo on the undivided interest of the debtor 
in the joint family property [as. 268, 269], or, whoro he has not obtained such a mortgage 
or chargo, ho obtains a decroo against the debtor and attaches his undivided interest 
in tho joint family property in the lifetime of the. debtor. It is, however, different where the 
debtor is a fathor, grandfather or great-grandfather : soo ss. 290-291. 

As a general rulo, tho execution of a decree consists of two stops, namely, attach¬ 
ment and sale. Whoro a creditor obtains a decree against a coparcener, tho iirst, st-’p in 
execution, if ho wants to proceed against tho undivided interest of his debtor in tho joint 
property, is to apply for attachment of tho right, title and interest of the debtor in the 
joint property. After tho right, title and interest is attached, the next stop is the snle 
of such right, title and interest. After tho property is sold, tho purchaser is entitled to 
call upon tho other coparceners to como to a partition with him, and if they refuse, to 
bring a suit against thorn for partition of tho coparcenary property [s. 261 ]. 


J11—Liability of joint family property for father's debts. 


290. Pious obligation of son, grandson and great-grandson 
to pay ancestor’s debts. - (f) Where, the sons (which expres¬ 
sion throughout includes son’s sons and son’s son’s sons) are 
joint with their father, and debts have been contracted by the 
father in his capacity of manager and head of the family for 
family purposes [s. 240], the sons as members of the joint family 
are bound to pay the debts to tho extent of their interest in 
the coparcenary property [ss. 240-242]. 

Where the sons are joint witli their father, and debts have 
been contracted by the father for his-own personal benefit, the* 
sons are liable to pay the debts provided they were not incurred 
for an illegal or immoral purpose [s. 298]. The liability to pay 
the debts contracted by the father, though for his own benefit, 
arises from an obligation of religion and piety which is placed 
upon the sons under the Mitakshara law to discharge the fath¬ 
er’s debts, where the debts arc not tainted with immorality ( q). 
The liability exists irrespective of the fact whether the 
joint family includes persons other than the father and son (r). 


(q) Ilunoomm Persaud v. Muxammat Bahooee 

(1850) 6. M. I. A. 303, 421; Girdharee 
Loll v. Kantoo Lai (1874) 1 r. A. 

321, 14 Bern*. L. II. 187; Sura] Bumi 
Koer v. Sheet Proshad (1878) 5 Cal. 148, 
0 J.A. 88; Mutiny an v. Xamindar of 
Sioagri (1883) 0 Mad. 1, 9 r. A. 128 ; 
Maruthappan v. Niraikulathan (1937) 
Mad. 943, 109 r. C. 292, (’37) A. M. 
434; Chockahngam v Muthukaruppan 
(1938) Mad. 1919, ('38) A. M. 849. 

(r) Lalta Prasad v. Gajadhar Shukul (1933) 

55 All. 283, 199 l.C. 181, (’33) A.A. 


233 ; Virayya v, Parthasaralln Appa Kuo 
(1931) 57-Mad. 190, 149 l.C. 188, ('33) 
A.M. 090 ; Chholey Lai v. tlanpat Ila i 
(1935) 57 All. 590, 150 l.C. 411, ('31) A.A. 
590 (I'M!.); overrulin'* Offnuil Liquida¬ 
tor, U.P. Oil Mills Go., Ltd. v. Jamim 
Prasad (1933) 55 All. 417, 143 l.C. 702, 
(’33) A.A. 331. This applies to Mithila 
also where the law is the same a.s the 
law of the Mitahshara except in a few 
matters; Sourendra Mohan v. Bari 
Prasad (1920) 5 Pat. 135. 155, 91 l.C. 
1033, ('25) A.PC. 289. 
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S. 290 (2) Liability not personal .—The liability of the son, 

grandson and great-grandson to pay the debts of their ancestor 
is not a personal one, that is to say, the father’s creditor is 
not entitled to proceed against their person or their separate 
property. It is limited to their interest in the joint family 
property (s), unless he accepts personal liability in the course 
of judicial proceedings such as Insolvency Proceedings (#). 

lirihaspati's text .—“ Hu who having received a sum lent or tho like does not repay 
it to tho owner will be born horoafter in his creditor’s house, a slavo, a servant, a woman, 
or a quadruped”. [Colobroko, Vol. I, p. 334]. The liability to pay the father’s dobts 
arises from tho religious obligation to rescue him from tho penalties arising from the 
non-payment of his debts. 


Illustration. 

A coparcenary consists of a fathor and son. Tho father borrows Rs. 5,000 from 
C for an immoral purpose. C may obtain a decree agaiirt tho father and onforce it by 
attachment and sale of his intorest in tho joint family property in the father's lifetime. 
lint if tho fatlior’s interest is not attached in his lifetimo, it cannot bo attached after 
his death, und it will thon pass to tho son by survivorship. Soo s. 280 and s. 294 (6). 

(3) Duration of liability. -Tho pious obligation of tlic sons 
to pay the father’s debts lasts only so long as the liability of 
the father subsists. If the debts are saved from limitation by 
the father’s acknowledgment, the soil is bound to pay (w) 
even though the acknowledgment by the father is after a 
partition between tho father and the son (v). The sons’ 
liability is neither joint nor joint and several as those terms 
are ordinarily understood in English law (w). 

Thus if the father ia adjudicated an insolvont for debts contracted by him, and 
he aftorwards obtains his discharge, tho effect of the discharge is to release the father 
from thoso debts. No suit can therefore bo maintained against the father for those 
debts, and sinco no suit can bo maintained against the fathor, none can be maintained 
against tho sons in respect of thoso debts (a:). 

(4) Liability exists even in father's lifetime .—The liability 
of the sons to pay the father’s debts exists whether the father 
be alive or dead (y). This liability exists even where by 


(«) Peda Venkanna v. Sreemrum (1918) 11 Mad. 
136, 142, 43 T.C. 223, (’19) A.M. 1175; 
Sukhdeo v. Aladhusudan (1931) 10 l’at. 
' 305,132 T.C. 871, (Ml) A.P. 177 ; Binessor 
Barn v. liamakant Dubey (1934) 13 Pat. 7, 
151 I.C. 379, (’34) A.P. 187; De>i Dm v. 
Jada llam(l 934) 15 Lat«. 50, 147 T.C. 225, 
(’33) A.T.. 857. 

(t) Coimbatore Venkataraman Vila* Co., Lid. 
v. Official ltece.iier, Coimbatore (1940) 
Mad. 191, 186 T.C. 125, (’40) A.M. 30. 

(m) Lalta Prasad v. Cajadhar Shukul (1933) 
55 All. 283, 149 I.C. 181, (’33) A.A. 235. 
(i>) SI unis tea mi v. lintti (1933) 56 Mad. 833, 
145 I.C. 404, (’33) A.M. 708; Thadi 
Murali Mohan lleddi v. Atedapati Canga- 


rajn (1942) Mad. 95, 197 I.C. 199 (’41) 
A.M. 772 (F.B.). 

(tt) Narayanan v, I'eerappa ( 1917) 40 Mad. 581, 
35 I.C. 918, (’17) A.M. 989. 

(z) (1917) 40 Mad. 581, 35 I.C. 918, (’17) A.M. 
989, supra. 

(y) Brij Xa rain llai v. Mangla Prasad (1924) 
51 I.A. 129, 46 All. 95, 77 I.C. 089, (’24) 
A. PC. 50; Abdul Karim v. liam Kishore 
(1925) 47 All. 421, 80 I.C. 837, (’25) A.A. 
327; Badri Prasad v. Atadan Lai (1893) 
15 All. 75, 79 [F.B.l; Govind v. Sakharam 
(1904) 28 Bom. 383, 389; Hamasami v. 
Ulaganatha (1899)- 22 Mad. 49, 63; 
Debendra v. Fyzahad Bank (1924) 3 Pat. 
63, 75 I.C. 53. (’24) A.P. 94. 
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a custom in the Punjab, the son cannot enforce partition 

during the father’s lifetime (z). 

• 

Tlioro aroso recently a conflict of opinion ■whether there was any pious obligation on 
the part of the sons to pay tho father’s debts in the lifotimo of tho father, or whethor the 
obligation arose for tho first time after tho father’s death. The conflict arose out of 
somo observations of the Judicial Committeo in Sahu Ram 's caso (a). Following those 
observations, the Allahabad High Court held that the obligation did not arise until 
after tho father’s death ( b ). On the other hand, tho Madras (c) and Bombay (d) High 
Courts held that tho liability arose oven in the father’s lifetinio, and that tho observations 
in Sahu Ram's case woro mere obiter dicta and thoy did not affoct the law as laid down 
by the Judicial Committeo itself in a long lino of decisions. In a later caso, that of Brij 
Narain ltai v. Manila Prasad (e), their Lordships of tho Privy Council hold that tho 
observations in Sahu Ram's case referred to above wore not necessary for tho decision of 
the ease, and that tho sons were liable for tho father’s dobts whether tho fathor was 
alive or dead when the liability attachod. 

It may horo be observed that under tho old Hindu law the liability of tho son to 
pay the father’s dobt did not ariso until aftor the father’s death. Undor Hindu law as 
interpreted by tho British Courts tho liability exists even in tho lifotimo of the father. 
To this extent the British Courts havo extendod tho liability of tho son. In another 
respect, howevor, that liability has boon curtailod, for whilo under tho old Hindu law, 
tho liability oxtonded to the personal property of the, son, it is now limited to his intorest 
in the joint family proporty. 

e (5) Debt contracted by father *after 'partition. —-The son is 
not liable for a debt contracted by the father after partition. 


{6) Liability of son after partition for debt contracted 
by father before partition. —It is now held by all the courts 
in India that the son is liable after partition for a debt con¬ 
tracted by the father before partition (/). Blit if the suit is 
filed after partition against the father only the decree cannot 
be executed against the son {(f). 


(z) Kihal Chantl Gopal Das v. Mohan Lai (1032) 
13 Lah. 455, 135 I.C. 107, 032) A.L. 211. 

(a) (1917) 44 I.A. 126, 30 AH. 439, 443, 

444, 39 l. 0. 280, (’17) A. 1*0. 01. 

(b) Kishcn Singh v. Chhajju Singh (1923) 45 AH. 

90, 79 r. O. 238, (*23) A.A. 206. 

(e) Veda Venkanna v. Sreenirasa (1018) 41 51ml. 
130, 141, 148, 43 I.O. 225, (*19) A.M. 1175 
[personal decree]; Annnyhnm v. Malhu 
(1910) 42 Mad. 711, 52 1. C. 025, (*19) A. 
M. 75 [F. Il.| [mortgage for antecedent 
debt]; Kumlasmi v. Knppu (1920) 43 
Mad. 421, 55 1.0. 320, (’20) A.M. 470 
[mortgage not for antecedent delitl; 
Sama ltao v. Vannajee (1923) 46 Mad. 61, 
71 1. O. 153, (’23) A.M. 36 [mortgage not 
duly attested and therefore a nullity]. 

(d) llanmunt v. Ganesh (1919) 43 limn. 612, 
627-630, 51 1.0. 612, (*I8) A,11. 13. 

(«) (1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689, 
(’24) A.l’C. 50. 

(/) (Calcutta) Knladit Prasad v. Ilanpnda (1913) 
40 Cal. 407, 17 I. 0. 257 [a case of par¬ 
tition constituted by conversion of son], 
(Madras) Ramchandra v. Kondayya (1901) 
24 Mad. 555 ; Jagannatha Row\. Viswesan 
(1924) 47 Mad. 621, 80 I. C. 228, (’24) 
A.M. 682; JSubramania v. Sabapathy 
(1928) 51 Mad. 361, 110 1.0. 141, (’28) 
A. M. 657 [F. 11.] 


(Bombay) Annubhat v. Sliirappa (1928) 52 
Born. 376, 110 I. 0. 269, (’28) A. H. 232. 

(Allahabad) Jlankey Lai v. Darya Prasad 
(1931) 53 All. 868 |F.IS.], 135 I.O. 139, 
("31) A. A. 512 (settling the conllict 
between tho earlier decisions). 

(I’atua) Atul Krishna Roy v. Lola Xantlanji 
(1935) 14 l’at. 732 [F.U.l, 157 I.O. 53, 
(’35) A. I*. 275 (overruling an earlier 
decision). 

(Lahore) Jawahir Sinyh v. Parduman Sinyh 
(1933) 14 Lah. 399, 141 I.C. 421, (’33) 
A.L. 116. 

(Vigpur) Finn Goiiialram Dwarkadas v. 
Sathidal (1938) Nag. 10, 170 I.O. 721, 
(’37)A.N. 45. 

(Oudh) Jaqcsliwar v. Manni Ram (1927) 
2 Luck. 561, 101 r.O. 907, (’27) A. O. 180. 

(g) Firm Govi idram Divarkadas v. Xathnlal 
(1938) Nag. 10,170 1.0. 724, (*37) A.N. 45 ; 
Atul Krishna Roy v. Jala Xamlanji (1935) 
14 l’at. 732 [F.B.], 157 1.0. 53, (’35) A.P. 
275 (suit for money (lied in Jan. 1931. 
Partition decreed in Mar. 1931 dates 
back to Nov. 1930 when the suit was 
(tiled); Kuppan ChHtiar v. Masagonndun 
(1937) Mad. 1004, 109 1.0. 400 (’37) 
A.M. 424; lirishnaswami v. Ramaswami 
(1899) 22 Mad. 519. 
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290A-292 


290A. Grandfather’s share—Where a decree has been 
obtained against a Hindu who was a member of a joint family 
consisting of himself his father and his son and the judgment 
debtor and his father died soonafter.it was held that the liability 
of the son to pay the father’s decree-debt covers even the 
share of the judgment debtor’s father ( h). 

291. Extent of liability of grandson and great-grandson.— 
The son is bound to pay the father’s debt with interest. So 
also is the grandson (i). Tt was at one time supposed that the 
pious obligation to pay ancestral debts did not extend beyond 
the grandson. But it has now been held by the highest tri¬ 
bunal that the great-grandson is bound to pay the great-grand¬ 
father’s debts, and that his liability is co-extensive with that of 
the son and grandson {j). . i 

Hr i hiss pat i says : “ Tho sons must pay the debts of their lathor, when provod, as if 
they wore thoir own, that is with interest; the son’s son must pay tho debt of his grand¬ 
father but without interest; and tho son’s son’s son shall not bo compelled to discharge 
it unless he has assets” : [Coldbroko, Yol. I, p, 2(15]. The distinction which has bjon 
made by tho Hindu lawyers has not been recognised by tho British Courts. 

In Chet Jtam v. Ham Singh (k), the Judicial Committee observed, upholding tho 
view expressed by the High Court of Allahabad (l), that there was no pious obligation 
on the grandson to pay tho debts of his grandfather whilo his own father was living. 
But this view must now bo taken to have been superseded by tho docision of the same 
tribunal in Masit Ullah v. Damodar Prasad (rn). In that case tho joint family consisted 
of A and his son 11. A sold an item of tho joint family property to dischargo a debt that 
was contracted by his grandfathor. It w?j,s held that If s interest in tho property was 
bound by the sale, as tho sale was mado to liquidate his (B’s) groat-grandfathor’s debt 
which 11 was under a pious obligation to pay. 

It will be seen from ss. 289-291 that no coparcener except a son, grandson or great- 
grandson is liable for the privato debts of any other coparconor. Thus a nephew is not 
liable for the debts of his undo; thorofore, if an undo and nophew are mombers of a joint 
family, the nephew’s interest in tho joint property cannot bo attached and sold in oxocu- 
tion of a decree against tho undo (n). 


292. Creditor’s suits.—(f) Suit against father .—In a 
case where the son is under a pious obligation to pay the 
father’s debt, the creditor may sue the father alone and obtain 
a decree against him, and he may execute the decree by 


(/i) Shrutt.ni v. J tnji /</« (1045) Na >. 410. i 

(i) Lachmm Dux \. Khunnu l.al (1807) 10 All. ! 

20 [K. It. | . Jjtnlu v. tiohardhan l)iix (1925) 

4 IMt. 47S, 181-482, 80 J. U. 721, (’25) 

A. I*. 470. 

(j) Maxit Ullah Damodar Prasad (102(1) 53 

I.A. 204, 48 All. 518, 08 I. (’. 1031, (’20) 

A.IV. 105, Sheo l{am v. Darya (1028) 

3 I.urk. 700, 112 I. V. 288, (’28) A. O. 
378 [K.U.], 

(I) (1022) 40 I.A. 228, 238, 44 All. 388, 375-376, 


07 J. 560, C22) A. A. 247. 

(0 Ham Sinyh v. Chet Ham (1010) 41 All. 520, 
51 I. C. 110, (’10) A. A. 415. 

(rn) (1926) 53 I.A. 204, 48 All. 518, 98 I.C. 1031, 
(’26) A. IV. 105. 

(it) Ham Hatan v. Lachman Das (1003) 30 All. 
480 ; Mathura v. Hujkumar (1021) 0 Pat. 
L. J. 526, 62 I. C. 132, (‘21) A. P. 447 
(F.B.l; llari Prasad v. Sourendra (1022) 
1 Pat. 506, 525-526, 66 I. C. 945, (’22) 
A. P. 450. 
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attachment and sale of the entire interest of the father as well 
as the son in the joint family property, and the sale will # bind 
the son though he Was not made a party to the suit, unless the 
debt contracted by the father was for an immoral purpose. 
Even if the sons were originally impleaded in the suit and 
the suit was afterwards withdrawn against them, the decree 
against the father, can be executed against the son’s interests 
in the joint family property (o). 

If there is a partition after the decree, according to one 
view, the decree may be executed against the joint family 
irroperty including the son’s interest therein {p). According 
to another view, the creditor should bring another suit against 
the sons, obtain a decree against them which would be limited 
to the shares allotted to them on partition and then attach and 
sell the shares, unless the partition was not bona fide and was 
made with intent to defraud the general body of creditors, 
in which case the decree maybe executed against the joint 
family property (q). 


The first view set forth above procoods on the ground that the sons aro represented 
by the fathor in the ease of a decree obtilinod befoie partition. The reasons for tho socond 
view have thus boon stated by the High Court of Madras : “ At the date of execution 
tho property now in question had ceased to bo joint family property and tho cases referred 
on tho othor side- -11 Born. 37, 4 LA. 47, (i I.A. 88 , 13 Cal. 21 I'.G. 28 Born. 383- were all 
casos in which tho property remained joint and so subject to alienation by the father in 
satisfaction of his debt ” ( 7 ). • 

If there is a partition during the pendency of the suit* 
against the father, either the son can be made a party and a 
decree would follow as in sub-sec. ( 2 ) below or the suit will 
proceed without the son and the decree will follow as above (r). 


Explanation.- A partition is not bona fide and may be 
described as one made with intent to defraud creditors if it does 
not provide for the payment of the father’s debts. It may 
not be proper to say that the partition is such merely because 
it was entered into either pending the creditor’s suit or after 


(o) Kruhnun v. Sami (11)40) Mail. 815, ('40) 

A.M. 544. 

(p) Kishan Sump v. Urijrai (1929) 51 411. 932, 

955-50, 121 I. C. 257, (’29) A. A. 720; 
Jagethwar v. Manni Ham (1927) 2 Luck 
501, 101 I.C. 907, (’27) A.O. 180; Nando, 
Kishvre v, Madan Lai ('30) A. L. 04 
(‘ decree before partition.’) 

(<f) Kumeshwarummu v. Venkata Subba How 
(1915) 38 Mad. 1120, 24 f. C. 474, ('14) 
A.M. 328 [decree obtained before parti¬ 
tion!. 


(r) See Hagunundan 1‘ershnd v. Moll Ham 6 
Luck. 497, 119 l.C. 419, ('29) A.O. 400, 
where tho decree was in Doc. 1920, the 
partition was in Aug. 1920 and the suit 
was probably prior to August. The 
date of the suit does not appear in the 
report. See also Janahar Singh V. l‘ardu- 
man Singh (1933) 14 Lah. 399, 141 I. C 
424, (’33) A.L. 110, where the partition 
was in fc'eb. 1927 but the date of the 
money decree against the father does not 
appear. 


S. 292 



352 


HINDU LAW. 


S. 292 the decree in that suit, and with the object of avoiding attach¬ 
ment of the joint family property in execution of the decree 
in the creditors’ suit ( s ). 


Where a partition between a father and son was not a 
mere colourable transaction and was in accordance with the 
proper shares in the property it is not liable to be impeached 
under section 53 Transfer of Property Act, although it was entered 
into with a view to prevent attachment of the son’s share in 
execution of decrees obtained against the father after the 
partition. Only the father’s share can be proceeded against ( t ). 


{2) Suit against father and son .—Under similar conditions 
the creditor may sue both father and son , and obtain a decree 
against them for the debt due to him (m). It is open to the 
son in such a suit to show that the debt was incurred by the 
father ( v) for an immoral purpose and to resist a decree against 
his share on that ground.^ It is not necessary for the son to 
show that the immoral purpose was known to the lender (w). 
But a distinct connection must be established between the debt 
and the father’s immorality (a:). If ho omits to do so, he will 
bo precluded in execution proceedings from contending that 
the debt was contracted for an immoral purpose ( y ). 


Tlio son may bo joined as a party to a suit on a promissory noto executed by the 
father alone (z). See s. 240 (4). 

If there is a partition botween the father and tho son after the debt fyas boon 
incurred but before any suit is filod tho creditor can roach tho share allotted to tho son 
on partition only by a suit to which tho son is a party (ride. s. 290 (6) and cases cited 
therein). Such a suit would in tho ordinary course bo one both against tho father and 
the son. Tho dcerco against tho father would bo tho usual decrco but against the son 
it would bo limited to tho share allotted to him on partition. 

Even where tho debt is a socurod debt, tho creditor may sue both fathor and son. 
If the mortgage is binding on the son also, being cxocutod for an antecedent debt [s. 256 
(2)), or other legal necessity (s. 242) a mortgago decree follows. But if tho mortgage 
was not ofloctod for an antecedent debt or othor legal necessity thoro will bo a mortgage 
decrco in Madras and Bombay but not in other provinces against the father but a money 


(*) Balusami Ayyar, In re (1928) 51 Mad. 417, 
425, 112 I.C. 541, C28) A.M. 735 IF.Jt.J; 
Subramania v. Sabapathy (1928) 51 Mad. 
361, 368, 110 T. C. 141, P28) A. M. 657 ; 
Gaya l'rusad v. Murlidhar (1928) 50 
All. 137, 104 1. C. 400, (’27) A. A. 714 ; 
K if hail Samp v. Hrijraj (1029) 51 All. 
932, 930-37, 121 T. C. 257, (’29) A.A. 726. 
(<) Sehwebo v. Subbiah alias Shanmughum 
Chettiar (1945) Mad. 138. 

(«) Ramasami v. Ulaganatha (1889) 22 Mad. 49 
[F.]$.]; Narayanan v. Veerappa (1917) 
40 Mad. 581, 582, 35 I.C. 918, (’17) A.M. 
989; Debendra v. Fyzabatl Hank (1924) 


3 l’at. 03, 75 I.C. 53, (’24) A. 1*. 04. 

(i) Sat Narain v. Behari Lai (1925) 62 I.A. 22, 
6 Lah. 1, 84 1. O. 883 (’25) A.l’C. 18. 

(u>) Lakshmanuswami v. Itaghava Charjvln 
(1943) Mad. 717, 210 I.C. 98, (’43) 
A.M. 892. 

(x) Rrijmohun v. Mahabeer (1930) 63 Cal. 194. 

(y) Krishnanaml v. Raja Ram (1922) 44 All. 

393, 66 I.C. 150, (’22) A.A. 116. 

{z) Ramasamnyyan v. Virasami (1898) 21 Mad. 
222, 224 ; Xarnyan v. Veerappa (1917) 40 
Mad. 581, :"82, 35 rf C 918, (’17) A. M. 
989, supra; Rain pi, til Singh v. Lej Xatain 
(1882) 8 Cal. 517. 
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decree against the son (s. 259 and s. 260) conditional on tho debt not being realised 
by the sale of the father’s share (a). Sco sec. 290 (i). If thoro is a partition between 
the father and tho son after the mortgago, tho son is still linblo to pay the del& unless 
it is incurred for illegal and immoral purposes. In such a caso tho son ought to bo a 
party to tho suit. As tho father does not reprosont him, tho equity of redemption in his 
share of tho property would not be lost unloss ho is impleaded and is given an opportunity 
to redeem. If ho is not imploadod in tho suit against tho father, thoro ought to bo another 
suit against him or other proceeding giving him an opportunity to redeem boforo ho is 
deprived of his share. There can be no objection to tho maintainability of such a suit. 
If ho obstructs delivery of the property to tho purchaser, ho may be allowed an opportunity 
to redeem in those proceedings. In such cases, ho must redoem tho wliolo of the debt and 
not merely his own sharo ( 6 ). Tho son himself may filo a suit for a declaration that tho 
mortgage is not binding on him [aide s. 296 (/) ]. 

(3) Son alone cannot be sued during father s lifetime .— 
Whore a debt has been contracted by tho father for his 
personal benef?lie is primarily liable to discharge it. Such 
being the case, the son alone cannot be sued during the 
father’s lifetime (c). 

( 4 ) Suit against the son after* father’s death there being 710 
suit against the father. —In such a case, the creditor may file 
a suit and obtain a decree against the son, and attach the 
entire interest of the father and son in the coparcenary property, 
and have it sold in execution of the decree. The son being 
under a pious obligation to pay the father’s debts, he cannot 
claim the benefit of survivorship. It is assumed that the debt 
contracted by the father was not for an unlawful or immoral 
purpose. Such a suit may be filed and a decree obtained 
against the son, even if, at the time of the suit, the grandfather 
is living. Tho decree may be executed against the share of 
the father and the son in the ancestral property (d). 

(5) In the case of a money claim there cannot be a second 
suit against the son after the father’s death where a decree 
had been obtained against the father during his lifetime. 
The decree can only be executed against the son, whether the 
son is regarded as being represented by the father or as a 
representative of the father within the meaning of sec. 53 of the 
Code of Civil Procedure (e), see s. 294 (C). The Madras (/) 

(а) Kandasami v. Kuppu (1920) 43 Mad. 421, (d) JJeii Dan v. Jada Ham (1934) 15 Lab. 50, 

55 I. 0. 320, (’20) A. M. 479; Sami y. 147 l.O. 225, (’33) A. L. 857, dissenting 

Poonnammal (1897) 21 Mad. 28. from Hindu Parsad v. Haj Hallabh (1920) 

(б) Trimbak v. Narayan Damodar (1884) 8 48 All. 215, 91 I. O. 785, (’26) A. A. 

Bom. 481; Hem Raj v. Basheaher Das 220. 

(1933) 14 Lah. 22, 147 I.C. 093, (’33) A.L. , («) Venkatanarayana v. Sotmraju (1937) Mad. 

253. • 880 (KB.), 171 I.C. 101, (’37) A.M. 610. 

(o) Periasami v. Seetharami (1901) 27 Mad. 243, | ( f) Periasami v. Seetharama (1904) 27 Mad. 243 

247 [F.B.]. I [F. 11.]. 

12 
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i. and Allahabad decisions under the Code of Civil Procedure, 
2^3 I882f allowing a second suit against the son on the judgment 

debt are of no practical importance. 

292A. Where two brothers contracted a debt in respect 
of a joint family business the creditor is entitled to a decree 
against them after their separation in status by a partition 
suit {()). 

293. Limitation.—(I) Against father .—Where the suit is 
brought against the father alone to recover a debt contracted 
by him for his own personal benefit, the period of limitation 
for the suit is, in the case of an unsecured debt, 3 years from 
the date when the debt becomes due and payable [Limitation 
Act, Sch. I, arts. 57, 58, 66, 67]. 

(2) Against son .—It has been held by the High Court 
of Madras that whether the suit is brought both against 
father and son, or it is brought against the son after the 
father’s death, there is only one cause of action which arises 
equally against father and son at the time when the debt 
is due and payable, and limitation runs equally against them 
from that date (h). It has accordingly been held by that 
Court that a suit against the son after the father’s death is 
governed by the same article of the Limitation Act as would 
be applicable if the suit w.here brought against the father 
himself, the reason given being that the suit against the son 
is as much a suit on a contract (that is, the father’s contract 
of debt) as a suit against the father (i). According to this 
view, the period of limitation, in the case of an unsecured 
debt, is 3 years from the date when the debt becomes due 
and payable [Limitation Act, Sch. I, articles 57, 58, 66, 67]. 
On the other hand, it has been held by the High Court of 
Allahabad that the son’s liability is not governed by the same 
article as the father’s liability, but by article 120, the reason 
given being that the son not being a party to the contract, 
could not be sued on the contract. His liability arises from 
the pious obligation to pay the father’s debt, and the only 
article applicable to the case is article 120. That article 
applies to suits for which no period of limitation is provided 
specifically by tho Act, and the period prescribed by that 

[K. «.]. ‘ 

(»') Prriasami v. Seetharama (1004) 27 Had. 
243 [K.B.]. 


0) Bam Bakhan v. Bajalal (1044) Lurk. 005. 

(/i) Mallesam v. Jugala (1000) 23 Mad. 202, 
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article is 6 years from the date when “ the right to sue accrues.” 
Though there is a difference of opinion between the two High 
Courts as to the 'period of limitation for a suit against the sons, 
they are both agreed that the starting point of limitation in 
respect of the liability both of the father and the son is the 
same, namely, the date on which the debt becomes due and 
payable ( j). A Full Bench of the Calcutta High Court has held 
in a case in which a suit was brought against the sons after 
the father’s death, that the case was governed by article 120 
of the Limitation Act, but tjie question whether “ the right 
to sue ” accrued on the date on which the debt incurred by 
the father becomes due and payable, or the date when the 
creditor after exhausting all his remedies against the father 
finds that the d?bt or a portion of it is still unsatisfied, or the 
date of the death of the father, was left open (k). 


(3) Where debt is secured by^ a charge .—Where a debt 
contracted by the father is secured by a simple mortgage of 
joint family property or by a charge on such property created 
by him alone, and a suit is brought to enforce the mortgage or 
charge , then whether the suit is against the father alone, or both 
against father and son, or against the son after the father’s 
death, the article of the Limitation Act governing the father's 
liability is article 132 which prescribes a period of 12 years 
from the date when the money sued for becomes payable. 
But the son, not being a party to the mortgage, is not bound 
by the mortgage, and art. 132 does not apply to his case. He is 
liable, however, for the mortgaged-dcbt qua debt, and his 
liability is governed, according to the Madras decision referred 
to in sub-sec. (2), by one of the articles which prescribe a period 
of 3 years, and, according to the Allahabad and Calcutta 
decisions referred to in the same sub-section, by article 120 
which prescribes a period of 6 years. According to the 
Madras decision, the mortgagee’s suit against the son would 
be barred if brought more than 3 years after the accrual of the 
cause of action ; according to the Allahabad and Calcutta 
decisions, it would be barred if brought more than 6 years 
after that date ( l ). 


(j) Numingh v. Lalji (1001) AH. 23 200. See 

Maharaj Singh v. Balwant Singh (1000) 
28 All. 008, OW. 

(k) Brijnandan v. Bidya Prasatl (1010) 42 Cal. 

1008, 20 I.C. 020, (’10) A.C. 270. 


(1) Brijnandan v. Bidya Prasad (1010) 42 Cal. 
1008, 29 I.C. 020, (’10) A.C. 279; Chan- 
dradeo Singh v. Mala Prasad (1000) 31 
All. 170, 170, lines 4-10, 1 I.C. 470 [F.B.J. 
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S, 294 294. Sale of coparcenary property in execution of decree 

againpt father alone- The law on the subject-matter of this 
and the next section was first expounded by their Lordships 
of the Privy Council in Muddan Thalcoor v. Kantoo Loll (m). 
The judgment in that case was summarized by their Lordships 
in Suraj Bunsi Koer v. Sheo Proshad ( n) in the following 
terms 

(a) “ That where joint ancestral property has passed out 

of a joint family, either (1) under a conveyance 
executed by a father in, consideration of an antecedent 
debt, or in order to raise money to pay off an ante¬ 
cedent debt [s. 295] or (2) under a sale in execution 
of a decree for the father’s debt [s. 2940] his sons, 
by reason of their duty to pay .their father’s debts, 
cannot recover that property, unless they show 
that the debts were contracted for immoral purposes, 
and that the purchaser had notice that the debts were 
so contracted ” ; and 4 

(b) “ that the purchasers at an execution sale, being 
strangers to the suit, if they have not notice that 
the debts were a so contracted, are not bound to 
make enquiry beyond what appears on the face of 
the proceedings.” 

The following passage from the judgment of their Lord- 
ships of the Privy Council in Mst. Nanomi Babuasin v. Modun 
Mohun ( o ) has now become classical:—- 

“ Destructive as it may be of the principle of indepen¬ 
dent coparcenary rights in the sons, the decisions have 
for some time established the principle that the sons 
cannot set up their rights against their father’s 
alienation for an antecedent debt, or against his 
creditors’ remedies for their debts, if not tainted with 
immorality. On this important question of the 
liability of the joint estate fheir Lordships think that 
there is now no conflict of authority.” 

When the father became a Christian and was afterwards 
reconverted to Hinduism a sale in execution of a money 
decree against him does not pass the minor son’s share in the 

(m) (1874) 14 Bci.g L. R. 185.1 I. A. 833. I ( o) (1880) 13 Cal. 21, 35,'l3 I.A. 1,17,18. 

(n) 6 1 A. 88,100, 5 Cal. 148, 171. I 
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family property, as the joint family was broken up when the 
father became a convert and there can be no reunion vdth the 
minor son (p). * 

294A. Sons’ remedies before sale.—(f) A debt con¬ 
tracted by the father for his own personal benefit may be 
secured by a mortgage of joint family property or it may be 
unsecured. In either case the creditor may obtain a money 
decree against the father alone, and may attach and bring to 
sale the entire joint family property including the sons’ interest 
therein in execution of the decree. The sons being under a 
pious obligation to pay the father’s debt, cannot object to 
the attachment of their interest in the property on the ground 
that the debt was not for the benefit of the family. Nor 
can they object cn the ground that they were not parties 
to the suit in which the decree was passed. Prima facie a 
decree obtained against A cannot bo executed by attachment 
and sale of B’s property. But tjie position of sons in a joint 
Hindu family is, by reason of their pious duty to pay their 
father’s debt, very different from that of an ordinary third 
party. The sons being under a pious obligation to pay the 
father’s debt, the entire joint family property is liable to be 
attached and sold in execution of the decree against the father, 
unless they show that the debt for which the decree was passed 
was incurred by the father for an immoral or illegal purpose 
or successfully challenge the existence of the debt on which 
the decree is based (pi). There are two courses open to the 
sons in such a case. They may come in under 0. 21, r. 58, 
of the Code of Civil Procedure, 1908, and object to the attach¬ 
ment and sale on either of the grounds mentioned above. 
The party against whom the order is made will then, under 
0. 21, r. 63, be entitled to bring a suit in which the whole 
question as to whether there was a debt or not, or whether 
it was immoral or not, will be determined. If no such suit 
is filed within one year from the date of the order, the order 
will be conclusive ( q ); [see Limitation Act, 1918, Sell. I,art. 11]. 
The sons, however, are not bound to proceed under O. 21, 
r. 58. They may bring a suit against the decree-holder for 


(p) Vella Venkatasubbayya v, Vella Venkal- 
ramayya (1044) Mnd. 33. 

(pi) Lalshmadu v. Jtamudu <b Ors. (1940) Mad. 
123, 187 I.C. 810. ('39) A.M. 687. 

(9) Indue Pal '/.•The Imperial Bank (1915) 37 
All. 214, 28 I.C. 593, (’15) A.A. 120; 
Mohan Lai v. Bala Prasad (1922) 44 


All. 049, 0!) I.C. 754, ('22) A.A. 310; 
Jlamniant Kashinath v. Ganesh Annaji 
(1919) 43 Horn. 612, 51 I.C. 012, (’18) 
A. 14. 13; Madhusudan v. Isuari Dayi 
(1921) 48 Cal. 341, 01 I.C. 25, (’21) A.C. 
152; Ram Rattan v. Dasani Rai (1921) 
2 Lah. 263, 04 I.C. 121, (’21) A.L. 205. 
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S.294A a declaration that they are not bound by the decree and for 
an injunction restraining the decree-holder from selling the 
entire property, but their share will not be released from 
attachment, unless they show that the debt for which the decree was 
obtained was tainted with immorality {r). And in such a suit 
ad valorem court fees must be paid («). It has been held in 
Bombay that the decree-holder himself may apply under 
0. 21, r. 66 (2) (e) of the Civil Procedure Code to include the 
sons’ interest in the proclamation of sale, and that the Court 
may on such an application deal with the sons’ objection 
after giving notice to them (t). 


(2) In the case of a mortgage by the father of joint family 
property, the creditor may obtain a mortgage decree against 
the father alone. Where the property is put up for sale in 
execution of a mortgage decree , no attachment takes place as 
in the case of a money decree. The sale is held in such cases 
under the final decree for sale passed in the mortgage suit. But 
the sale is always notified by proclamation under 0. 21, r. 66, 
and the sons may at the time of sale giye public notice to all 
intending purchasers that there was in reality no debt owing 
from the father or that the debt for which the decree was passed 
was contracted by the father for an immoral or illegal purpose. 
Where such notice is given, and L tlie property is purchased after 
such notice, though it may be by a stranger to the suit, the 
sale will be set aside, if the sons show, in a suit subsequently 
brought by them, that the debt was contracted for an immoral 
purpose ; for the purchaser, though he may be a stranger to 
the suit, will then be taken to have had notice, actual or 
constructive, of the sons’ objections, and therefore to have 
purchased with notice of the sons’ claim and subject to the 
result of the sons’ suit (it); see s. 294B ( 1 ), para. 2. But the 
sons are not bound to wait until the property is sold. They 
may bring a suit against the mortgagee for a declaration that 
they are not bound by the decree and for an injunction 
restraining the mortgagee from selling the entire property. 


(r) Karan Singh v. Bhup Singh (1900) 27 All. 
10 fK.B.1; Abdul Karim v. Ram Kithore 
(1925) 47 All. 421, 80 I.O. 837, (’25) 
A.A. 327 ; Sardari Lai v. Bharat National 
Bank (1031) 12 Lah. 495, 130 I.C. 830, 
('31) A.L. 710 ; Pirthi-Singh v. Matnchand 
(1935) 10 Lah. 1077, 156 I. C. 639, (’35) 
A. L. 701. 

(*) Vinayakrao v. Mankunwarbai (1943) Nag. 


440, 202 I.C. 043, (’43) A.N. 70. 

(() Ramehundra v. B hag want (1929) 53 Bom. 
777, 121 I.C. 435, (’29) A.B. 465. 

(«) Suraj Bansi Koer v. Sheo Proshad (1878) 
5 Cal. 148, 173, 6 I.A. 88, 106 (debt held 
to be immoral); Bhagbut Pershad v. 
tlirja Kon (1888) 15 Cal. 717, 724,15 I.A. 
99,104 (debt held not to be Immoral). 
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Where such a suit is brought, the question arises whether 
the sons’ suit must fail unless they can establish that the debt 
for which the decree was passed was for an immoral purpose, 
as they have to do in a suit to set aside a money decree [see 
sub-sec. (I)], or whether they are entitled to succeed if the 
mortgage was neither for legal necessity nor for the payment 
of an antecedent debt, without showing that the debt was 
contracted for an immoral purpose. It has been held in several 
cases that as in the case of a simple money decree, so in the 
case of a mortgage decree, the sons are not entitled to go 
behind the decree, except for the purpose of showing that the 
debt was tainted with immorality (v). The cases referred to 
above were prior in date to the Privy Council case of Brij 
Narain v. Mangla Prasad {w), decided in 1923. In that case 
the Judicial Committee laid down five propositions (see note 1 
to s. 295), of which the following three are material:—• 

(1) The managing member of a joint undivided estate 

1 cannot alienate or burden the estate qua manager 

except for purposes of necessity [see. s. 242]. 

(2) If he is the father and the other members are the 
sons he may, by incurring debt, so long as it is 
not for an immoral purpose, lay the estate open to 
be taken in execution proceedings upon a decree 
for payment of that d#bt [see s. 294]. 

(3) If he purports to burden the estate by mortgage, 
then unless that mortgage is to discharge an 
antecedent debt, it would not bind the estate [see 
s. 295]. 

In Oudh and Punjab (a?), it has been held that the word 
“ debt ” in the second proposition refers not only to a simple 
money debt but also to a mortgage debt, and that the sons’ 
suit must fail unless they establish that the debt was for an 
immoral purpose. This view was followed in an Allahabad 
case, though with some hesitation ( y). However, a Pull 

(») Beni Madho v. Basdeo Putak (1890) 12 All. (*) How ri Shankar v. Jang Bahadur (1924) 27 

99; Bhawani Baksh v. Bam Dai (1891) Oudh cjisoh, 124, 79 I.O. 1008, (’21) A.O. 

13 All. 210; Pem Singh v. Partab S<ngn 394; Sand JmU v . Umrai (1920) 1 Luck. 

(1892) 14 All. 179 [F.B.]. See also 300, 93 I.O, 655, (’20) A.O. 321; Jogindra 

Chandradeo v. Mala Praiad{ 1909) 31 All. Singh v. The Punjab <fc Sindh Bank Ltd., 

170, 1 1.0. 479; Baja Baghunandan v. Amritear (1940) 21 Lull. 90, 180 1.0. 357, 

Kumar (1031) 10 Pat. 124, 120 1.0. 377, ('39) A.L. 583. 

(’30)A.1>. 521. 

(w) (1924) 51 I.A. 129, 40 All. 95, 77 I.O. 089, (y) Lai Singh v. Jagraj Singh (1928) 50 All. 

(’24) A.PC. 50. 540, 107 1.0. 093, (’28) A.A. 80. 
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Ss. Bench of the Allahabad High Court (z) disapproved of that 
294A, 294B view, r and held that the word “ debt ” in the second pro¬ 
position contemplated a simple money debt, and not a mortgage 
debt; further, that having regard to the first and third pro¬ 
positions, a mortgage by the father could only be upheld 
if it was made either for a legal necessity or for an antecedent 
debt, and in no other case, and that if mortgagee failed to 
prove that the debt was contracted for cither of those two 
purposes, the sons were entitled to have the mortgage decree 
set aside without showing that the debt was for immoral 
purposes. 

In tho Allahabad case abovo referred to the Full Bench consisted of three Judges. 
The view stated abovo is tho view taken by two of tho judgos. Tho third judge was of 
opinion that the word “debt” in tho second proposition included a mortgage debt but 
that tho proposition did not apply as the property had not f/et been sold. In tho viow 
of tho learned Judgo tho words “ lay tho estate open to bo taken in execution proceedings ” 
in proposition two, contemplated cases whero tho property had already been sold, and 
that tho inero passing of a decree cannot bo said to “ lay the estate open to he taken 
in execution proceedings.” On these gj-ounds the learned Judgo arrived at tho samo 
conclusion as the other two Judges. Tho other two Judges, however, refrained from 
expressing any opinion as to tho interpretation to ho put upon those words. It is vory 
important to note that tho ruling in tho Full Bench case applies only whero (1) the suit 
is to sot aside a mortgage decree, and (2) tho suit is brought before sale. 

In a recent case tho Bombay Higlj, Court agroed with tho Full Bench decision of tho 
Allahabad High Court and diderred from tho Lahore High Court (»). 

294B. Son’s rights after sale.—(^) Money decree against 
father. —Where the father has contracted a debt for his 
own personal benefit , the creditor may obtain a money decree 
against the father alone, and may enforce the decree by attach¬ 
ment and sale of the entire coparcenary property including 
the sons’ interest therein. The sons, though not parties to the 
suit, are bound by the sale by reason of their pious duty to 
pay their father’s debt, and they cannot recover their share 
of the property unless they prove (and the burden lies upon 
them to prove) that the debt was contracted by the father 
for an immoral or illegal purpose. This rests on the theory 
that as the father can effect a sale without suit of the entire 
joint family property including his ‘sons’ interest therein in 
favour of the creditor for the payment of an antecedent debt 
[s. 295], so the creditor may legally procure a sale of it by 
suit (b). The fundamental principle is that where joint family 

(z) Jagdish Prasad v. Hoshyar Singh (1929) (6) Met. Nanomi Jiabuasin v. Jlfodun Mohun 

51 AH. 130, 115 l.C. 775, ( ; 28) A.A. (1886) 13 (ill. 21, 36, 13 I.A. 1; Hama- 

566 [F.B.]. samayyan v. Virasami (1808) 21 Mad. 

(a) Bharamappa Murdappa v. Hanmanlappa 222, 224; Kunhali V. Keshava, (1888) 

Tippanna (1043) Bom. 568, (’43) A. B. 451. 11 Ma<l. 64, 76. 
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property is sold in execution of a decree, though, obtained 
against the father alone, and for a debt contracted by h!m for 
his own personal benefit, the sons cannot claim to recover their 
share of the property unless they show that the debt was con¬ 
tracted by the father to the knowledge of the lender (c) for 
an immoral or illegal purpose (d) and that the purohaser had 
notice that it was so contracted (e). 


A distinction has, however, been made by the Judicial 
Committee between the case where the purchaser at the execu¬ 
tion sale is a stranger to the suit and the case where he is the 
decree-holder himself. The two leading cases on the subject 
are Muddun Thakoor v. Kantoo Lall (/) and Suraj Bansi Koer 
v. Sheo Proshid (g). It has been held by the Judicial Com¬ 
mittee in those cases that where the 'purchaser is a stranger to 
the suit , the sons are not entitled to recover their share unless 
they prove (1) that the debt wasi contracted for an immoral 
or illegal purpose, and also (2) that the purchaser had notice 
that it was so contracted. It is not necessary for the purchaser 
to show that he made inquiry before the sale as to the nature of 
the debt. The purchaser in execution is not bound to go 
behind the decree (h) or further back than to see that there 
was a decree against the father, and that the property sold was 
properly liable to satisfy the decree if the decree had been 
properly passed against the father; if he makes an inquiry 
to that extent and then purchases the property bona fide and 
for value, the sale is not liable to be set aside at the suit of the 
sons, and the purchaser is entitled to the entire property 
including the sons’ interest therein. “ Purchasers at an execu¬ 
tion sale, being strangers to the suit, if they have not notice 


(c) Sat Narain v. Behan Lai (1925) 52 I.A. 22, 
6 Lall. 1, 81 l.C. 883, (’25) A.PC. 18; 
Minakshi Naidu v. Itnmudi (1889) 12 
Mad. 42, 10 I.A. 1 (original creditor 
advanced the loan bona tide). 

{d) Muddun Thakoor v. Kantoo Lall (1874) 14 
Beng. L. It. 187, 200, 1 T.A. 321, 334 ; 
Suraj Bunsi Kur v. Sheo Proshad (1878) 
6 Cal. 148, 171, 0 I.A. 88, 100 ; Muttayan 
Chettiar v. San jifi (1882) 0 Mad. 1, 9 LA. 
128 ; Bhagbut Perehad v. Oirja Koer 1 1888) 
15 Cal. 717, 724,15 I.A. 99,105 ; Minakshi 
v. Immudi (1889) 12 Mad. 142, 10 LA 
1; Sripat Singh v. Tagore (1917) 44 
Cal. 524, 44 I. A. 1, 39 I. C. 252, (’16) 
A.PC. 220; Brij Narain v. Mangla Prasad 
(1924) 51 I.A. 129, 40 All. 95, 77 l.C. 089. 
(’24) A.PC. 60; Karan Singh v. Bhup 
Singh (1905)»27 AU. 10 [F.B.J. Soo also 
cases cited in sub-sccs. (2), (3), (4) and (5); 
Bhubaneshwar Prasad Narayan Singh v. 


Bihari Lai (1935) 14 Pat. 430, 150 I. 0. 
350, (’35) A. P. 205. 

(«) Suraj Bansi Koer v. Sheo Proshad (1878) 
0 Cal. 148, 171, 0 I. A. 88, 100 ; Bhagbai 
Pershad v. Oirija Koer (1888) 15 Cal. 
717, 724, 15 I.A. 99, 105; Jahan Singh 
v. llardat Singh (1935) 57 All. 357, 152 
l.C. 487, (’35) A.A. 247; Krishnaji v. 
Vilhal (1888) 12 Bom. 025. 

(/) (1874) 14 Bong. L. H. 187, 1 I.A. 321. 

(l g) (1878) 5 Cal. 118, 171, 0 I.A. 88, 106. Seo 
also Muttayan Chettiar v. Sangxli (1882) 
6 Mad. 1, 9 I. A. 128, where it was held 
that the law in the Madras Presidency 
is not ditlcront. 

(li) In Mahabir Prasad v. Basdeo Singh (1884) 
0 All. 234,238, it wus held that the dccreo 
must bo road with tho plaint, so that 
the purchaser will bo deemed to have 
notice of tho allegations in the plaint. 


i. 294B (1) 
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S. 294B (1) that the debts contracted for an immoral purpose were so, are 
not bound to make inquiry beyond what appears on the face of 
the proceedings.” These decisions have been followed in India 
in the under-mentioned cases (i). The principle on which 
these decisions rest is that one who has bona fide purchased 
joint family property under an execution, and bona fide paid 
a valuable consideration, is protected against the suit of the 
sons seeking to set aside the sale and to recover their share of 
the property. 

But it is different if the decr'ee-holder is himself the pur¬ 
chaser. In that case, all that is necessary for the sons to prove, 
to entitle them to recover their share, is that the debt for which 
the decree was passed was contracted for an immoral purpose. 
It is not necessary for them to prove the further fact that the 
purchaser had notice that the debt was so contracted. The 
reason is that where the purchaser is the decree-holder in the 
suit, he does not stand in the same position as a stranger to 
the suit, and lie cannot therefore protect himself under the 
plea of being a purchaser without notice (j). It is also well 
established that even if the purchaser ie a stranger to the suit, 
the sale will be set aside 'to the extent of the sons’ interest 
in the property, if before the sale took place objection was 
taken by the sons that the debt for which the decree was obtain¬ 
ed was contracted for an immoral purpose, and it is eventually 
proved that the debt was so contracted. The reason is that in 
such a case the purchaser will be taken to have had notice, 
actual or constructive, of the sons’ objection, and, therefore, 
to have purchased with notice of the sons’ claim and subject 
to the result of any suit that may be brought by the sons to 
recover their share of the property ( k ). 

The same principles apply where the sale is sought to be 
set aside on the ground that there was in reality no debt owing 


(i) Bhamtni Bakth v. Ram Dai (1891) 13 All. 

551(5, 223 ; Trimhak v. Narayan (1884) 
8 bom. 481; Maharaj Siiujh v. Balwanl 
Singh (1900) 558 All. 508, 518-519; 

Kriehnaji v. Vithal (1888) 12 Bom. 625 ; 
Jahan Singh v. uardat. Singh (1935) 57 
All. 357, 152 I.U. 487, ('35) A.A. 247. 

(j) Jjurhmun Vast v. (liridhur (1880) 5 Cal. 

855 ; Ramphul Singh v. Deg Narain (1882) 
8 Cal. 617, 522 ; Beni Pars had v. Duran 
Chand (189(5) 23 Cal. 202 ; Nataxayyan v. 
Ponnutuini (1893) 10 Mad. 99, 103; 
Ramanamayyan v. Virarami (1898) 21 
Mad. 222; Sripat Singh v. Tagore (1917) 
44 I. A. 1, 44 Cal. 524, 39 1. C. 352, 
(’10) A.l'C. 220; Trimiak Balkrishna v. 


Narayan Damodar (1884) 8 Bom. 481 [(ho 
“ purchaser was the decree-holder’s son); 
Joharmul v. Kknalh (1900) 24 Bom. 343 ; 
Ram Charular v. Muhammad (1928) 45 
All. 545, 73 l.C. 056, (’23) A.A. 601. 

(i) Surag Bunri Kotr v. Sheo Proehad (1878) 5 
Cal. 148, 0 I. A. 88 [debt held to be 
immoral]; Bhagbut Perthad v. Girja 
Kotr (1888) 15 Cal. 717, 724, 15 I. A. 
99, 105 [debt held not to be immoral); 
Mahabir Prashad v. Basdeo (1884) 6 All. 
234 [debt held to be immoral]. See also 
Maharaj Singh v. ‘Balwant Singh (1900) 
28 All. 508, 518-519 [debt held to be 
immoral]. 
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by the father and that the decree was obtained by collusion 
between the creditor and the father. In such a case, if the 
purchaser be the decree-holder himself, the sons must show, 
to entitle them to succeed, that there was no debt in fact, 
and that is all that is necessary for them to prove ( l ). But 
if the purchaser be a stranger to the suit, the sons must show 
not only that there was no debt due by the father, but also 
that the purchaser had notice that there was no such debt ( m ). 

The position, then, is that where joint family property 
is sold in execution of a decree against the father, then if the 
purchaser is the decree-holder himself, the sons are entitled 
to recover their interest merely by proof of the immorality 
or non-existence (w) of the debt. But if the purchaser is 
a stranger to the suit, they cannot recover their share unless 
they prove that the debt was contracted for an immoral or 
illegal purpose, and also that the purchaser had notice that it 
, was so contracted. • 


The distinction botwoon the case whoro the purchaser is a stranger and whore he is 
tho decree-holder himself wag, as stated above, laid down by tho Judicial Committoo in 
Mlultlun Thakor'u caso and Suraj Jiunsi Koer'b case. In some later eases, howovor, oven 
where tho purchaser was a stranger to the suit, tho Judicial Committoo appears to have 
laid down in general terms and without any roferonco to tho necessity of notice, that the 
sons could successfully impeach a sale merely by proof of the immorality of the debt (o). 
But in all thoso eases, tho fact of immor^ity had been disproved, so that tho question 
of notice could not have arison. Thus Mst. Nanomi Babnasin v. Modun Mohun ( p ), 
which was one of such cases, tho Judicial Committee observed : “ All tho sons can claim 
is that, not being partios to the salo or execution proceedings, they ought not to bo barred 
from trying tho fact or the nature of tho debt in a suit of their own. Assuming they 
have such a right, it will avail them nothing unless they can prove that tho debt was 
not such as to justify the sale.” The debt in that caso was held not to bo immoral, 
and tho question of notico did not arise. In Sripat Singh v. Tagore ( q), their Lordships 
said: “ The property in question was joint proporty, governed by the Mitakshara law. 
By that law a judgment against tho father of tho family cannot bo executed against 
the whole of the joint family property, if the debt in respect of which the judgment 1ms been 
obtained was a debt incurred for illegal or immoral purposes. In overy othor event it 
is open to the execution croditor to sell the whole of the estate in satisfaction of tho 
judgment obtained against the fathor alono.” In this case also it was found that tho 
debt was not incurred for an immoral purpose; moreover, the decree-holder himself 


(J) Beni Parshad v. Puran Chand (1800) 23 
Cal. 202; Ramasamayyan v, Virasami 
(1898) 21 Mad. 222. 

(m) Beni Parshad v. Puran Chand (1896) 23 

Cal. 262, 274-275; Mahabir Prasad v. 
Basdeo Singh (1884) 0 All. 234, 238. 

(n) Lakshmadu v. Ramudu <t Ors. (1940) Mad. 

125, (’3») A.M. 807, 187 I.C. 816; Maha 
Deo v. Rambir Sin?*(1945) Lah. 07 [F.B.]. 


( 0 ) Mst. Nanomi Babuasin v. Modun Mohun 
(1885) 13 Cal. 21, 13 l.A. 1; Bhaqbvt 
Pershad v. Oirja Koer (1888) 15 Cal. 717, 
724, 15 l.A. 105; Minakshi v. Immudi 
(1885) 12 Mad. 142, 16 l.A. 1; Rax Balm 
Mahabir Pershad v. Marlcunda Nath( 1889) 
17 Cal. 584, 17 T.A. 11. 

(p) (1885) 13 Cal. 21, 30, 13 l.A. 1,18. 

(q) (1917) 44 Cal. 524, 532, 44 l.A. 1,4, 39I.C. 

252, (’10) A.PC. 220. 


. 294B (1) 
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( 1 ). ( 2 ) 


was the purchaser. In Brij Narain v. Mangla Prasad (r), their Lordships, after review¬ 
ing the earlier cases on the subject, laid down five propositions of which the second was 
as follows*: “ If he is the father and the othor members aro the sons, he may, by incurring 
debt, so long as it is not for an immoral purpose, lay tho estate open to be taken in execu¬ 
tion proceeding upon a deerco for payment of that dobt.’/ But that was a caso of a 
mortgage executed by tho fathor for tho payment of an antecedent dobt and the question 
of notico was not reforred to either in argument or in the judgmont. In Tndia too thero 
have been cases in which it has been laid down that where the purchaser is a stranger 
to tho suit, tho sons can in a suit of their own successfully impeach the sale or resist 
tho purchaser’s suit for possession merely by proof of the immorality of the debt. But in 
those cases also tho fact of immorality had been disproved, and tho question of notice 
did not therefore arise (s). 


Illustrationb. 

(a) A and his son B aro mombers of a joint family. A is indebted to C in the sum 
of Rs. 6,000. C obtains a personal decree against A alone, and in oxocution of tho 
decree attaches tho whole coparconary property belonging to tho joint family. B objects 
to tho attachment of his interest in tho property on the ground thp,t the monoys bor¬ 
rowed by his fathor A from C were borrowed for an immoral purpose. Tt is proved 
that the amount was borrowed for an immoral purpose. The Court will sot aside the 
attachment to the extent of tho son’s interest. Suppose now that B docs not objoct to 
tho attachment, and that the whole property including B 's interest is sold in execution 
of tho decree, and it is purchased by C, tRo deereo-holdor, and B sues G to set aside the 
sale on tho ground that tho debt contracted by his father was for an immoral purpose. 
If tho son succeeds in showing that the dobt was so contracted, tho sale will bo set aside 
to tho extent of tho son’s interest in the property. Tf tho son fails to show that tho 
debt was immoral, tho salo will bo upheld in its entirety.' But if the property is pur¬ 
chased by a stranger to the suit, tho soli cannot recover his share unless ho proves not 
only that tho debt was contracted for an immoral purpose, but that tho purchaser had 
notice that it was so contracted. 

(b) A and his son B aro members of a joint family. G obtains a porsonal decree 
against A for Rs. 6,000 borrowed by A from C for his personal benefit, but not for an 
immoral purpose. A dies without paying tho amount of tho decree. G may, after A’a 
death, attach not only A’s share but also B'a share in tho joint property, in other words 
attach tho entire joint family property, and have tho same sold in execution of the 
decree. Tho dobt not having been contracted for an immoral purpose, the son’s right 
to tako by survivorship gives way to tho supremo obligation to pay tho father’s debt. 
But if the debt was contracted for an immoral purpose, G could not after A 's death 
attach the interest either of A or B. Tho reason is that, as regards A'a interest, it will 
pass by survivorship to B [s. 289 (2)], and as regards B'a interest, it cannot be held 
liable, the debt being of an immoral character. 

(2) Mortgage decree against father .—The above rules 
apply not only to a sale in execution of a money decree against 
the father, but to a sale in exeoution of a mortgage decree against 
him. This happens when the mortgage executed by the father 
is neither for legal necessity nor for the payment of an ante¬ 
cedent debt. If the mortgage is created either for legal 


(r) (1924) 51 I.A. 129, 139, 48 AH. 95, 104, 
77 I.C. 689, (’24) A.l’C. 60. 

(*) Mata JHn v. Gaya Din (1009) 31 All. 599, 
3 I.C. 24 (purchaser’s suit for possession]; 


Dulip Narain v. Parmaoti (1920) 42 All. 
58, 67 I.C. 98, (’20) A.A. 310; Gajadhar 
v. Jadubir (1925)47 Aik 122, 85 I.C. 31, 
(’25) A.A. 180; Narayanaeharya v. Nano 
Krishna (1876) 1 Bom. 262. 
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necessity or for an antecedent debt not tainted with immorality, 
the mortgage itself binds the sons’ interest in the property. 
If the mortgage is •neither for legal necessity nor for an antece¬ 
dent debt, the mortgage as such is not operative on the sons’ 
interest, but the sons are nevertheless under a pious obligation 
to pay the mortgage debt qua debt. In such a case, if a 
decree is passed against the father on the mortgage for the sale of 
the whole of the mortgaged property, and the property is sold 
in execution of the mortgage decree, the sons, though not 
parties to the mortgage suit, are bound by the sale, unless they 
show that there was no debt owing by the father ( t ), or that 
the debt in respect of which the mortgage was executed was 
incurred by the father to the knowledge of the lender (u) 
for an immoral or illegal purpose ( v) and that the purchaser 
not being the decree-holder had notice that the debt was so 
incurred (vide cases cited under 294B-1). See s. 296 ( 1 ), cl. ii. 
As to the sons’ remedies before sale, see sec. 293 (2). 


Illustration. 

A joint family consists of a father and sons. Tho fathor mortgages certain 
immoToablo proporty forming part of the joint family properties to soeuro a loan raised 
by him. Tho loan ia not raised either for a legai,noeossity or for payment of an anto- 
eodont debt. Tho mortgagee sues tho fathor alone and obtains a decree for the sale of 
tho mortgaged property. Tho property ia sold in execution, and it is purchased by tho 
mortgagee himself. Tho sons, bomg under a pious obligation to pay their father’s debt, 
are bound by tho sale unless they show tliaj tho debt was tainted with immorality. 
There is no distinction in such casos botwcon a debt secured by a mortgage and an 
unsecured dobt: Gajadhar v. Jathtbir (1925' 47 All. 122, 85 I.C. 31, (’25) A. A. 180. 
Had tho mortgago boon for family necossitios or for tho discharge of an antecodont 
dobt, the mortgage itself would have bound tho son’s interest in tho mortgaged proporty 
and tho salo in execution would have passed tho sons’ interest, not by virtue of tho 
decree, but by virtue of the mortgage. 


(3) Execution 'purchaser's suit for possession. —The rules 
laid down above apply also to a suit by a purchaser at an 


execution sale against the sons 
purchased by him (w). 

(t) Ramasamayyan v. Virasami (1898)21 Mad. 
222 . 

(a) Sat Narain v. liehari Lai (1925) 52 I. A. 

22, 6 Lah. 1, 84 I.C. 883, ('25) A.PC. 18. 

(») Suraj Bunsi Koer v. Shea Proshad (1878) 

5 Cal. 148, 6 I.A. 88 ; Mat. Nanomi Babu- 
asin v. Modun Mohan (1885) 13 Cal. 21,13 
I.A. 1; Bhagbut Pershad v. Oirja Koer 
(1888) 15 Cal. 717, 721, 721, 15 I.A. 99, 
104, 105; Lola Suraj Prosad v. Golab 
Chand (1901) 28 Cal. 517; Jumna v. 
Nain Sukh 0887) 9 All. 493, 494; Beni 
Madho v. Basdeo Patak (1890) 12 AH. 


for possession of the property 


99 ; Bhawani Bakhth v. Ram Dai (1891) 
13 AH. 210 ; Pern Singh v. Pariah Singh 
(1892) 14 All. 179 [K.1S.1; Gajadhar v. 
Jadubir (1925) 47 All. 122, 85 I.C. 31, 
(’25) A.A. 180 ; Kunhali v. Keshaxa (1888) 
11 Mad. 64, 70 ; Tribmi v. Ramesray 
(1931) 10 Pat. 070, 130 I.C. 49, (’32) A.P. 
80 [H’.B.l; Johan Singh v. Jlardat Singh 
(1935) 57 AH. 357, 152 I.C. 487, (435) 
A.A. 247. 

(to) Trimbak v. Narayan Damodar (1884) 8 Born. 
481; Mata Din v. Gaya Din (1909) 81 
All. 599, 3 I.C. 24. 


S. 294B 

(2). (3) 
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S. 294B (4) Burden of proving immorality of debt. —Where in 

(4)» (5) respect of their share the sons claim to set aside a sale in 

execution of a decree against the father, the burden lies upon 
them to prove that the debt was contracted for an immoral 
or illegal purpose ( x). It is not necessary for the purchaser to 
show that there was a proper inquiry as to the purpose of the 
loan, or to prove that the money was borrowed in a case of 
necessity (y). 

The burden which lies upon the sons to prove the im¬ 
morality of the debt is not discharged by showing that the 
father lived an extravagant and immoral life ; there must be a 
distinct connection between the debt and the immorality set 
up by the sons ( z ). 

, * 

(5) Construction of execution 'proceedings. —It is stated 
above that where the father has contracted a debt for his own 
personal benefit, the creditor may obtain a decree against the 
father alone, and may enfolce the decree by attachment and 
sale of the entire joint family property including the sons’ 
interest therein. But though the creditor can in execution of 
his decree sell the entire joint family property, he is not obliged 
to do so. He may put uja only the father’s interest for sale. 
If what is bought and sold is the father’s interest alone, the 
purchaser is not, except in some cases in Bombay, entitled 
to possession of any part of the property, and his only remedy 
is to bring a general suit for partition and for possession 
of the share which would be allotted to the father on such 
partition [s. 261 (I)]. But if what is bought and sold is the 
entire property, the purchaser is entitled to possession of the 
whole. It is, therefore, important in each case to inquire 
whether the sale passed the whole property including the son’s 
interest therein, or only the father’s interest in the property. 
The determination of this question depends mainly on the 
terms of the execution and sale proceedings, such as the appli¬ 
cation for execution, warrant of attachment, warrant of sale 
and sale certificate. The Court will in each case look at the 


(x) Bhagbut Persluid v. (lirja Koer (1888) 15 Cal. 
717, 724, 15 I.A. 90, 104; Muddun 
Thakoor v. Kantoo Ball (1874) 14 Ileng 
L. 11. 187, 1 I. A. 321; (1878) 5 Cal 
148, 6 I.A. 88, supra; (1885) 13 Cal 
21, 13 I.A. 1, supra; (1891) 13 All 
216, supra; (1892) 14 All. 179 [F.B.l, 
supra; Brij Narain v. Mangla Prasad 
(1024) 46 All. 95, 51 I.A. 129, 76 l.C. 


689, (’24) A.PC. 50. 

(y) (1888) 15 Cal. 717, 724, 15 I.A. 99, 104, 

supra. 

(z) Bhagbut rershad v. Girja Koer (1888) 15 

Cal. 717, 15 I.A. 99; Ram Rattan v. 
Basant llai (1921) 2 Lah. 263, 64 I. C. 
121, (’21) A.Ij. 205 ; Johan Singh v. Hardat 
Singh (1935) 67 All'. 357, 162 I. C. 487, 
(’35) A.A. 247. 
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substance of the proceedings to see what the purchaser intended S. 294B (5) 
to buy and what he believed he was buying (a). “ In cases of 

this kind it is of the utmost importance that the sub,‘Stance, 
and not the mere technicalities, of the transaction should be 
regarded ” ( b ). The price paid by the purchaser is also an 
element to be taken into consideration (c). 

The following aro some of tho principles called from decided casos:— 

(i) “ If the expressions by which the ostate is convoyed to tho purchaser [in execu¬ 

tion] are susceptible of application oither to tho entirety or to the fathor’s 
coparcenary interest alone, tho absonco of tho sons from tho proceedings 
may bo one material consideration. But if tho fact be that the purchaser has 
bargained and paid for tho entirety, he may clearly defend his title to it upon 
any ground which would have justified a sale if tho sons had been brought 
in to oppose the execution proceedings ” (d). 

(ii) Tho words “right, title and interest” aro ambiguous. They may refer to 

tho father’s interest only in tho property or to the entire proporty. If it 
appears xVom the terms of the execution proceedings and from tho intention of 
the parties that what was put up fur sale and what was bought was tho entire 
property, but the proporty is described in tho certificate of salo as “ tho right, 
title and interest of tho judgment-debtor,” tho sale will novcrtheloss pass tho 
entire property. The presence of tho words “ right, titlo and intorost ” in a 
sale certificate is consistent with the sale of every interest which tho judgment- 
debtor might have sold, and does not necessarily import that when tho father 
of a joint family is the judgment-debtor nothing is sold but his intorost as a 
coparcener (e). But if it is cloar from tho torms of tho execution proceed¬ 
ings that what was yut up for salo was the “ right ami share ” of tho judgmont- 
debtor alono in tho proporty, the salo will pass only tho fathor’s intorost. 

The purchaser cannot claim tho ontwo proporty merely because tho decroo- 
holdor could have brought the wholo property to salo, had ho been so 
minded (/). 


(а) Deeiidyal v. Jugdeep X(train (J877) 3 Cal. 

198, 4 I.A. 247; Baboo llardey Narain 
v. Bonder 1‘erkash (1883) 10 Cal. 626, 
11 l.A. 26; Mat. Nano mi Babuasin v. 
Motlun Mohun (1885) 13 Cal. 21, 13 l.A. 
1; Dnulat liam v. Metier Vhand (1887) 
15 Cal. 70, 14 A. A. 187; Hai Balm 
Mahabir 1‘ershad v. Marlnmda Math 
(1889) 17 Cal. 584, 17 l.A. 11 ; Prettarhi 
Cheltiar v. Sangili Veera Pandiu (1887) 
10 Mad. 241, 248, 14 I.A. 84, 85 ; 
Simhuhnath v. Colab Singh (1887) 14 Cal. 
572, 14 I.A. 77; (1888) 15 Cal. 717, 15 
I.A. 99, supra ; Minakshi v. Immudi 
(1888) 12 Mad. 112, 16 I.A. 1 ; Abdul Aziz 
v. Appayasami (1903) 27 Mad. 131, 31 
I.A. I; Sripat Singh v. Tagore (1917) 41 
I.A. 1, 44 Cal. 524, 39 I.C. 252, (’16) A.PC. 
220 ; Trimbak v. Narayan Damodar (1884) 
8 Bom. 481; Sakharam Shet v. Sitaram 
(1887) 11 Bom. 42; Krishnaji v. Vilhal 
(1888) 12 Bom. 625; Maruti v. Babaji 
(1891) 15 Bom. 87; Coorerji v. Demeg 
(1893) 17 Bom. 718; Timmappa v. 
Narsinha (1913) 37 Bom. 331, 21 I.C. 
123 ; llanmandas v. Vulabhilas (1919) 43 
Bom. 17, 46 I.C. 133, (’18) A. B. 101; 
Daganand v. Daji Narain (1926) 50 Bom. 
793. 98 I.C. 754, (’28) A.lt. 548 ; Kunhali 
v. Keshava (1888) 11 Mad. 64; Ramphul 
Singh v. Deg Narain (1882) 8 Cal. 517, 
527; Beni Parshad v. Puran Vhand 
(1896) 23 Cal. 262 ; Pem Singh v. Pariah 
(1892) 14 All. 179 [F.B.]. 

(б) Sripat Singh v. Tagore (1916) 44 I.A. 1, 44 


Cal. 524, 39 I.C. 252, (’10) A.l’C. 220; 
Hai Babu Mahabir Pershad v. Murkunda 
Nath (1889) 17 Cal. 584, 17 I.A. 11; 
Coo’erji v. Deusey (1893) 17 Bom. 718; 
Daganand v. Daji Narayan (1926) 50 
Horn. 793, 98 I.C. 754, (’26) A.B. 548. 

(c) Simbhunath v. Colab Singh (1887) 14 Cal. 

572, 14 I.A. 77; Beni Parshad v. Puran 
Vhand (1896) 23 Cal. 262, 278 ; (1926) 50 
Bom. 793, 799, 98 I.C. 754, (’26) A.B. 548, 
supra. 

(d) Mst. Nanomi Babuasin v. Moduli Mohun 

(1885) 18 Cal. 21, 36, 13 I.A. 1, 18. Ill 
Deendyal v. Jugdeep Narain (1877) 3 Cal. 
198, 4 I.A. 247, also there was an 
ambiguity. 

(e) (1889) 17 Cal. 584, 17 I.A. 11, supra. 

Bhabut Pershad v. Cirja Koer (1888) 
15 Cal. 717, 721, 15 I.A. 99, (1885) 13 Cal 
21, 13 I.A. 1, supra; Sakharam Shet v. 
Sitaram (1887) 11 Bom. 42. 

(/) (1877) 3 Cal. 198, 4 I.A. 247, supra ; Baboo 
llurdeg Narain v. Ponder Perk ash (1883) 
10 Cal. 626, 11 I.A. 26 ; Peliaeli Cheltiar v. 
Sangili Veera (1887) 10 Mad. 241, 14 I.A. 
84 ; Abdul Aziz v. Appayasami (1903) 27 
Mad. 131, 31 I.A. 1 ; Krishnaji v. Vithul 
(1888) 12 Bom. 025; Maruti v. Babaji 
(1891) 15 Bom.87 ; Timmappav. Narsinlta 
(1913) 37 Bom. 631, 21 I.C. 123; 
llanmandas v. Valabhdas (1919) 43 Born. 
17, 46 I.C. 133, (’18) A.B. 101. As to 
High Court Circulars, see (1926) 50 Bom. 
793, 98 I.C. 754, (’20) A.B. 548, supra. 
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(iii) The mero fact that no reference is made in the proclamation of sale to the son’s 
interest doos not of itself afford a ground for holding that the son’s interest 
did not pass at the sale (g). 

(iv) If tho creditor sues the fathor alone, and a consent dbcroo is obtained against 

the father, whereby tho father agreos to pay a specified sura within a specified 
period and by way of security mortgages his “ right, title and interest ” in 
certain joint family property, and agreos that in the evont of non-paymont the 
mortgaged property shall bo sold by auction, and tho property is afterwards 
sold, and a certificate of sale is issued to tho purchaser stating that “ whatever 
right, title and interest tho judgment-dobtor had in the said property, boing 
extinguished from the dato of the sale, is transferred to tho purchaser,’’ the 
purchaser is entitled to no more than the father’s interest in the property. 
“ Whon a man convoys his right and interest, and nothing moro, he does not 
prima facie intend to convey away aWo rights and interest presently vested in 
others, even though tho law may give him the power to do so.” In such a 
case, if it is alleged by tho purchaser that the sons assonted to the docree and 
tho mortgage, ho should join thorn as parties to tho execution proceedings ( h ). 

(v) Whoro a mortgage is oxocuted by tho father of joint family, property, the Court 

must take it that the entire property was mortgaged, unloss the sons show 
that what was mortgaged was the fathor’s interest only (i), or unless the 
mortgage itself purports to be one of tho father’s interest only (j). Where 
tho mortgage is of tho ontire property, and a decree is passed for sale of the 
proporty, the sale will pass thtf wholo property to tho purchaser, notwithstandi 
ing tho words “ right, title and interest of the judgmont-dobtor ” in the 
certificate of salo (k). 

294C. Execution of decree against father after his death.— 
Where a decree has been passed against the father in respect 
of a debt incurred by him, and the father dies before the decree 
has been fully satisfied, the decree may be executed under 
sec. 53 of the Civil Procedure Code, 1908, by attachment 
and sale of the ancestral property in the hands of the sons, 
as if such property were the property of tho deceased father 
which had come to the hands of the sons as his legal represen¬ 
tatives, unless the debt was incurred for an illegal or immoral 
purpose. If the sons contend that the debt was incurred 
for an immoral purpose, the question has to be determined 
in execution proceedings, and not in a separate suit ( l ). 
If the contention of the sons is that there is really no debt the 
question cannot be enquired into in execution proceedings, 
but only in a regular suit (m). 


(») (1926) 50 Botn. 793, 98 I.C. 754. (’26) A.B. 
548, supra. 

(h) Simbhunath v. Golab Singh (1887) 14 Cal. 

672, 14 I.A. 77, 83. 

(i) Fm Singh v. Parted) Singh (1892) 14 All. 

170 [K.B.]; Bhagbut Per shad v. Girja 
Koer (1888) 15 Cal. 717, 721, 15 I.A. 99. 

(j) See Simbhunath v. Golab Singh, supra. 

(k) Trimbach v. Narayan (1884) 8 Bom. 481. 

(l) Code oi Civil Procedure 1908, s. 53. Omed 


v. Goman Bhaiji (1896) 20 Bom. 385; 
Shivram v. Sahharam (1009) 33 Bom. 39, 
1 I.C. 459 ; Amur Chandra v. Sebah Chan¬ 
da (1907) 34 Col. 642 [F.B.]; Sheikh Karoo 
v. Rameshwar Sao (1021) 6 l’at. L. J. 451, 
460-462, 62 I. C. 905, ('23) A. P. 143 
[mortgage-dccrcc against father); Narayan 
v. Sai/unabai (1025) 40 Bom. 113, 86 I.C. 
181, ('20) A.B. 103. 

(m) Lakshmadu v. Ramudu <fc Ors. (1940) 
Mad. 123, (’39) A.M. 807,187 I.C. 816. 
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This sub-secfcion is based on ss. 50 and 53 of the Civil Procedure Code, 1908. See 
Mulla'B Civil Procedure Code, notes to s. 53. No attachment is necessary where a final 
mortgage decree for the sale of the property has been passed against the father* in his 
lifetime; the property in that case is sold under and by virtuo of the decree, without 
any previous attachment (n). 

S. 53 applies in the case of the sons of a judgmont debtor only and not in tho caso 
of his brother (o). 

Sec. 53 doos not apply to a case where tho suit on a mortgago by the father was filed 
' against the sons and grandsons, but was dismissed against the latter. Tho share of the 
grandsons cannot be attached and sold as it was not coverod by the decree (p ); but this 
principle Cannot be availed of by after bom sons and grandsons (q). 

Nor docs s. 53 apply to a caso whore tho suit against tho father is filed aftor 
partition (r). 

If tho father dies leaving sons and also his own father, and subsequently the father’s 
father dios, it has been held in Allahabad that the decree cannot bo oxocutcd against 
tho ancestral property in the hands of his sons (s). But this decision has been dissented 
from by the Punjab High Court (f). It is submitted that tho former case was incorrectly 
decided. • 

295. Sale or mortgage of coparcenary property by father for 
payment of antecedent debt.— (1) Antecedent debt —The father of 
a joint Hindu family may sell or .mortgage the joint family 
property including the sons’ interest therein to discharge a 
debt contracted by him for his own personal benefit, and such 
alienation binds the sons, provided— 

(a) the debt was antecedent to the alienation, and 

(b) it was not incurred for an immoral purpose (if). 

The validity of an alienation made to discharge an ante¬ 
cedent debt rests upon the pious duty of the son to discharge 
his father’s debt not tainted with immorality. The mere 
circumstance, however, of a pious obligation does not validate 
the alienation. To validate an alienation so as to bind the 
son, there must also be an antecedent debt (v). Generally, 
there is no question of legal necessity in such a case (w). But 
where the antecedent debts carried no compound interest and 
yet tho mortgage effected by the father to discharge them 

147 I.C. 225, (’33) A.L. 857. 

(«) Sat Narain v. Sri Kishen Das (1930) 03 I.A. 
384, 17 Lah. 041, 38 Horn. L. 11. 1129, 
1611. C. 0, (’30) A.I’C. 277. 

(») Brij Narain llai v. Many la Prasad (1924) 
61 I.A. 129, 46 All. 95, 77 I.C. 089, (’24) 
A.l'U. 50 ; Narain Prasad v. Samam Singh 
(1917) 44 I.A. 103, 39 All. 500, 40 I.C. 284, 
(’17) A.I’C. 41; Jogi Das v. (Janga Pam 
(1917) 21 C.W.N. 957, 42 I.C. 791, (’17) 
A. I'C. 76 : Chet Ham v. Pam Singh (1922) 
49 I.A. 228, 44 All. 308, 67 I.C. 509, 
(’22) A.PC. 247, airm«. (1919) 41 All. 529, 
51 I.C. 119, (’19) A .A. 415. 

(w) Rama Pao v. (fanumantha (1929) 52 Mad 
850, 121 I.C. 837, (’30) A.M. 320. 


(n) Sheik Karoo v. Pameshwar Sao (1921) 0 

l’at. L.J. 451, 02 I.C. 905, (’23) A.l*. 143. 

(o) Sheo Gopal v. Firm Ganesh Das Pam Qopal 

(1938) Luck. 241, 108 I.C. 268, (’37) A.O. 
327 

(p) Pa jo Pam v. Paja Baksh Singh (1938) 

13 Luck. 01, 40 Bom. L.tt. 277, 172 I.C. 5, 
(’38) A.PC. 7. 

(q) Paja Baksh Singh v. Pam Swamp (1944) 

Luck. 481. 

(r) Atul Krishna Roy v. Lala Nandanji (1935) 

14 Pat. 732 IF.B.], 157 I.C. 53, (’35) A.l’. 
275. 

(s) Binda Prasad v. Paj Ballabh (1926) 48 All. 

245, 91 I.C. 785s (’26) A.A. 220. 
it) Dsti Das v. Jada Pam (1934) 15 Lata. 50, 


Ss. 

294C, 295 
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S. 295(1) provided for compound interest at a high rate with quarterly 
rests, to that extent, the onus is on the creditor to show that 
the loan could be obtained only on such terms and if no evidence 
is adduced the lender has not discharged the burden (ay). 


“ Antecedent debt ” means antecedent in fact as well 
as in time, that is to say, that the debt must be truly indepen¬ 
dent of and not part of the transaction impeached (y). A borrow¬ 
ing made on the occasion of the grant of a mortgage is not an 
antecedent debt (z) [see ills. (1) to (4)]. 


To constitute a debt an “ antecedent ” debt it is not neces¬ 
sary that the prior and subsequent creditors should be different 
persons. All that is necessary is that the two transactions 
must be dissociated in time as well as in fact (d). Hence where 
a previous mortgage deed is renewed in favour of the same 
mortgagee, and the consideration for the subsequent mortgage 
deed is the amount due on £he earlier one, the alienation would 
be one for an “ antecedent ” debt ( h ), unless the first dhbt 
was a mere device and was incurred merely for the sake of 
creating an antecedence in time and 4 with a view to support 
the subsequent deed (c). t Where a mortgage was executed by 
the members of a joint family in favour of a stranger, who 
was a partner in a business with the family, in settlement of 
accounts of the firm, it was held that the debt being antecedent 
to the mortgage, the mortgage was binding on the son’s share 
also (d). Where a father received certain sums of money on 
behalf of his minor widowed daughter under a compromise 
decree and executed an indemnity bond undertaking to 
indemnify the defendants- against all losses resulting from 
the minor plaintiff raising disputes after attaining majority, 
charging some immoveable property belonging to the joint 


(x) But Hajaram Tukaram v. Maneklal Man- 
Mikhlul (1932) 00 Horn. 30, 137 I.C. 717, 
(’32) A.11. 130. 


Bharat pur State v. Sri Kixhen Dot (1936) 
08 All. 804 IF.B.J, 162 I.C. 642, (’36) 
A.A. 327. 


(y) (1923) 01 I.A. 129, 46 All. 95, 77 I.C. 089, 

(’24) A.PC. 50, supra. 

(z) Chandradeo v. Mata rrasad (1909) 31 All. 

176, 190. 1 I.C. 479 [KB.]; Chaturhhuj 
Gorind Bam (1923) 40 All. 407, 74 I.C. 71, 
(’23) A.A. 218, dissenting iroin Nathu v. 
Randan Ml (1911) 33 All. 242, 8 1. C. 
836 [mortgage to pay oil pre-emption 
decree]; Shark Jan v. Bikoo (1928) 7 Pat. 
798, 116 I.C. 33, (’29) A.P. 130; Buta 
Mai v. Gopal Singh (1930) 11 Lah. 104, 
122 I.C. 480, (’30.) A.L. 1040. 

(a) Ilamkaran Thakur v. BaUleo Thakur (1938) 
17 l’at. 168, 173 1. C. 292, (’38) A.P. 44 ; 


(b) H Gopal Das v. 1'opan Das (1930) 16 Lah. 

624. 

(c) Ham liekha Singh v. Ganga Prasad (1927) 

49 All. 123, 97 I.C. 614, (’20) A.A. 645 
[KB.]; Badri Prasad v. Madan Ml (1893) 
15 All. 75, 80 [F.B.]; Jai Narnia v. Muha- 
bir Prasad (1927) 2 Luck. 226, 95 I.C. 857, 
(’26) A.O. 470; Sheo Ram v. Durga (1928) 
3 Luck. 700, 108 I.C. 288, (’28) A.O. 378 
[F.B.]; Iqbal Singh v. Jos met Singh (1934) 
15 Lah. 715, 153 I.C. 862, (’34) A.L. 296. 

(d) Nachimuthu Goundun v. Balasubramania 

Goundan (1939) Mad. 422. 
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family, it was held that the sons’ share was not liable as there 
was no antecedence of debt ( e). 

The antecedent debt may be an unascertained sum of 
money. It may be a debt incurred in connection with a trade 
started by the father (/). 

(2) Burden of proving immorality of debt. —It is for the 
alienee to prove that the antecedent debt existed or that after 
due inquiries he, in good faith, believed that it existed (< 7 ). 
The burden is then shifted upon the sons to prove that the 
debt was contracted by the father for an immoral or illegal 
purpose (h) and that the alienee had notice that the debt was so 
contracted (i). It is not necessary for the alienee to show 
that he made proper inquiry as to the purpose of the loan, or to 
prove that the? moviey was borrowed for the benefit of the 
family (j). 

The burden which lies upon the sons to prove the im¬ 
morality of the debt is not discharged by showing that the 
father lived an extravagant or immoral life ; there must be a 
direct connection between the debt and the immorality set up 
by the sons (&). 

♦ 

(3) Alienation binds sons' interest. —If the debt is antece¬ 
dent to the alienation, the alienation is valid in its entirety, and 
it will pass not only the father’^ but also the sons’ interest in 
the property. Thus if the alienation is a sale of joint family 
property, the whole property will pass to the purchaser. 


(«) AUacenkalaramanna v. Palacherla Man- 
gamma <fc Orx. (1944) Mad. 807. 

(/) Hal Hajaram l'ukaram v. Maneklal Man- 
sukhlal (1932) 56 Horn. 36, 137 I.C. 117, 
(•32) A.M. 136. 

(ff) Jamsetji v. Kashinath (1902) 26 Bom. 326, 
336-337; Jamna v. Nain Sukh (1887) 
9 All. 493; Chandradeo v. Mata Prasad 
(1909) 31 All. 176, 198-199, 1 I.C. 479; 
Sahib Singh v. Girdhari Lai (1923) 45 All. 
576, 73 1.0. 1024, (’24) A.A. 24; Sub- 
ramanya v. Sadtuira (1885) 8 Mad. 75. 
Sco Transfer of Property Act, 1887, 
8 28 

(A) Girdharee Lull v. Kantoo hall (1874) 14 Beng. 
L. It. 187, 1 l.A. 321 ; Suraj Jiunsi Koer 
v. Sheo Proshad (1878) 5 Cal. 148, 6 l.A. 
88 ; Balwant Singh v. Claneey (1912) 39 
l.A. 109, 34 All. 206, 14 I.C. 629, atfmg. 
28 All. 508; Joharmal v. Eknath (1900) 
24 Bom. 343; Natasayya n v. Ponnusumi 
(1893) 16 Mad. 99 ; Raj Kishore v. Madan 
Gopal (1932) 13 Ball. 491, 143 I.C. 249, 
(’32) A.L. 636. 

(i) Suraj Bunsi Koer v. Sheo Proshad 6 I. A. 
88, 106, 5 Cal. 148, 171; Darsu Pandey 
v. Bikarmdjit Lai 3. All. 125. (The 
first part of the decision that the recital 


iu the sale deed is enough to prove 
the antecedent debt and other 
necessities is not correct; but the second 
part relating to immorality and notice 
is correct.); llanuman Singh v. Ma¬ 
nuk ('hand 6 All. 193, 199; Lai Singh v. 
Deo Marain Singh 8 All. 279, 282. 

( j ) Bluigbul Pershad v, Girja Koer (1888) 15 Cal. 
717, 724, 15 l.A. 99, 104; babu Singh v. 
Bihari Lai (1908) 30 All. 156 ; Tulsi Ram 
v. Bishnalh Prasad (1928) 50 All. 1, 105 
I.C. 885, (’27) A.A. 735. 

(i) Sri Karain v. Lain Raghubans (1912) 17 
C.W.N. 124, 17 I.C. 729 [P.O.l; Chmta- 
manrao v. Kashinath (1890) 14 Bom. 320 ; 
Dattatraya v. Vishnu (1912) 36 Bom. 
68, 12 I.C. 949 ; Situ Ram v. Xalim Singh 
(1886) 8 All. 231 ; Balm Singh v. 
Beharilal (1908) 30 All. 156; Tulsi Ram 
v. Bishnath Prasad (1928) 50 All. 1, 105 
I.C. 885, (’27) A.A. 735; Ralliu Ram v. 
Ralmokand (1927) 8 Lah. 117, 101 I.C. 
830, (’27) A.L. 60; Vlfat Rai v. Tej 
Narain (1927) 8 Lah. 632, 106 I.C. 176, 
(’28) A.L. 83; Raj Kishore v. Madan 
Gopal (1932) 13 Lah. 491, 143 I.C. 249, 
(’32) A. L. 636. 


S. 295 
<l)-<3) 
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S. 295 
(3)-(8) 


Again if the alienation is a mortgage , the mortgagee may 
obtain, a mortgage decree against the father alone for the sale 
of the whole of the mortgaged property including the sons’ 
interest therein, and the sale in execution of the decree will 
bind the interest both of the father and the sons in the property. 

(4) Alienation after partition. —The father has no power 
to alienate his son’s share after a partition between him and 
the son, although the alienation may be in respect of a debt 
which was contracted before partition ( l). 

(5) Alienation after attachment of son’s share. — The father 
has no power to alienate his son’s share after it has been 
attached in execution of a decree. The decree may be one 
against the son in respect of a personal debt of the son , or it 
may be one against the father, or both against the father and 
the son, in respect of a personal debt of the father (m). 

(6) Whether a sale or mortgage executed by the father 
passes the whole family property or only the father’s interest 
therein depends on the terms of the deed (w). 

(7) If the alienation bo one for legal necessity, it is not 
necessary, to bind the sons’ interest, to have recourse to the 
doctrine of antecedent debt (o). 

(£) The expression “ sons ” in this section includes grand¬ 
sons and great-grandsons. The expression “ father ” includes 
grandfather and great-grandfather. See s. 291. 

Illustrations. 

(1) The father of a joint family borrows Rs. 2,000 from C for his own use. Sub¬ 
sequently he oxecutos a mortgago of the joint family property to G to seouro the debt. 
It is not provod that the monoy borrowed was used by the father for immoral purposes. 
The mortgage binds not only the father’s, but also his sons’ interest in the property. Here 
the debt is antecedent to the mortgage in fact as woll as in time (p). 

(2) Tho fathor of a joint family governed by the Mitakshara law as applied in the 
United Provinces, mortgages the joint family property in 1883 to secure an advance made 
to him at the time of the execution of the mortgage. In 1010 the mortgagee sues the father 
and his son for a sale of the mortgaged propertyIt is proved that tho money was 
borrowed by tho father for his own personal benefit, and not for any family necessity. Here 
the loan having been mado at the time of tho mortgage, thore is no debt antecedent to the 
mortgage. The mortgago is therefore wholly invalid. It does not bind even the father’s 


{/) Jtathna v. Aiyanchariar (1908) 18 Mad. J..J. 
599; Krishnasami v. Bamasami (1899) 
22 Mad. 519, 521. 

(m) Subraya v. Nagappa (1909) 33 Horn. 264, 

2 I.C. 268. 

(n) Pem Singh v. l'artab Singh (1802) 14 All. 

179 [F.B.l; Simlthurwth v. Colab Singh 
(1887) 14 Cal. 572, 14 I.A. 77 ; Pettachi 


Chettiar v. SangUi Veera (1887) 10 Mad. 
241, 14 l.A. 84 ; Bhagbat Pershad v. Qirja 
Koer (1888) 15 Cal. 717, 15 I. A. 99. 

(o) Lai Bahadur v. Ambika Prasad (1925) 52 l.A. 

443, 47 All. 995, 01 I.C. 471, (’25) A.PC. 
264. 

(p) Madhuxudan v. Bhagwan (1929) 63 Bom. 

444, 118 I.C. 788, (’29) A.11. 213. 





DEBTS. 


373 


share in the property. Nor is the mortgagee entitled even to a personal docreo against S. 295 (8) 
the father or the sons, the claim for such decree being barred by limitation : Sahu Bam 
v. Bhup Singh (1917) 44 I.A. 120, 39 All. 437, 391.C. 280, (T7) A.PC. 61. • 

(3) S and his sons are members of a joint Hindu family govorned by theMitakshara 
aw as interpreted in the United Provincos. In 1906 S mortgages the joint family pro¬ 
perty to A. In 1907 S executes a second mortgage of the same property to B. In 1908 
S executes a mortgage of the proporty to G to pay off the earlier mortgages to A and Br 
C then sues S and his sons on the mortgage of 1908. It is not proved that tho mortgages 
to A and B were executed by C for family necessity. Hero tho moilgago to 0 having boon 
made to pay off the antecedent debts duo to A and B, it binds tho wholo proporty including 
the sons' interest thorein, and C is entitled to a docreo for sale of tho wholo property 
Brij N»rain Rai v. Mangla Prasad (1923) 61 I.A. 129, 46 All. 95, 77 I.C. 689, (’24) A.PC. 

60; Anantu v. Bam Prasad (1924) 46 All. 295, 78 I.C. 619, (’24) A.A. 466; Bhim Singh 
v. Bam Singh (1924) 46 All. 301, 84 I.C. 13, (’24) A.A. 309; Gauri Shanker v. Sheonandan 
(1924) 46 All. 384, 78 I.C. 911, (’24) A.A. 543; Kanhaiya Lai v. Niranjan Lai (1925) 

47 All. 351, 86 I.C. 98, (’25) A.A. 367 ; Knldip v. Ram Bvjhawan (1924) 3 Pat. 425, 83 I.C. 

385, (’24) A.P. 464. [Note.-—It is unnecessary in such a case to inquire whether tho 
mortgages to A and B \fcro ox ,-cutod to pay off a debt antecedent to either of the two 
mortgages. Tho transaciim impeached is tho mortgage to C and that mortgage was 
executed to pay off tho antecedent debts secured by the mortgages to A and B.] 

(4) The father of a joint family governed by tho Mitakshara law exocutod a 
usufructuary mortgage of tho joint family property to secure an advanco then mado to 
him for his own porsonal benefit. He thon sold tho equity of redemption to tho mortga¬ 
gee, tho mortgage being discharged out of tho price and tho balance paid to him. After 
the father’s death, but during tho life-time of his sons, his grandsons sued tho purchaser 
to recover the proporty from him. It was hold by < he Judicial Committoo that there being 
no debt antecedent to tho first alienation, namely tho r/fcntgago, tho mortgago and tho sale 
were both invalid: Chet Ram v. Ram Singh (1922) 49 I.A. 228, 44 All. 368, 67 I.C. 569, 

(’22) A.PC. 247. This decision is clearly in conflict with tho lator decision in Brij Narain's 
case set forth in ill. (3) abovo, and it can no longor bo regarded as good law. Tho tost 
now laid down in Brij Namin'a caso [soo ill. (3) abdVe] is whether tho transaction impeached, 
namoly, tho sale of the equity qf rodomption, was entered into to pay off an antecodont 
debt. There is no doubt that it was, the antocodont debt being tho debt socurod by the 
mortgage. If tho caso aroso again, tho salo would bo treated as valid, as it was mado to 
pay off an antecedent mortgage. Whothor the mortgago itself was oxocuted to pay off an 
antocodont debt is not material (q). 

(6) Tho father of a joint family governed by tho Mitakshara law as administered in 
tho United Provinces executed a dood of mortgago in 1900 of joint family proporty. In 
1906 he sold tho proporty for Us. 13,000 of which Rs. 1,400 was paid to tho mortgagoo, tho 
rest of tho mortgago dobt having boon discharged long prior to 1906. Tho balanco of tho 
purchase money was applied by the father to his own purposes, lb was hold by tho 
Judicial Committoo that tho salo could not be supported as having boon mado to dischargo 
an antecedent dobt, and they upheld tho docreo of tho Allahabad High Court sotting 
aside the sale, upon tho sons, who wore the plaintiffs in tho suit, paying Rs. 1,400 to tho 
purchaser: Jawahir Singh v. Udai Prakash (1926) 63 I.A. 36, 48 All. 152, 93 I.C. 216, 

(’26) A.PC. 16. 

1. Brij Narain Rai v. Mangla Prasad (1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689, 

(’24) A.PC. 50. —The leading case on tho subjoct is Brij Narain'a caso. In that caso 
the Judicial Committee, after observing that Sahu Ram's caso (r) must not bo taken 



C24) A.A. 465. 

(r) (1017) 44 I.A. 126, 39 All. 437, 39 1.0. 280. 
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S. 295 (8) to decide more than what waa necessary for tho judgment, namely, that a debt created 
by the mortgage itself is not an antecedent debt, expressed their dissent from several 
dicM in that case, and laid down the following propositions :— 

(1) Tho managing member of a joint undivided estate cannot alienate or burden 

the estate qua managor excopt for purposos of necessity [see s. 242]. 

(2) If ho is the father and tho othor membors aro the sons ho may, by incurring debt. 

so long as it is not for an immoral purpose, lay the estate open to be taken 

in execution proceedings upon a docree for payment of that debt [see s. 294]. 

(3) If he purports to burden the estate by mortgage, then unless that mortgage 

is to discharge an antecedent debt, it would not bind the estate [see s. 295]. 

(4) Antecedent debt means antecedent in fact as well as in time, that is to say, 

that the debt must bo truly independent of, and not part of, the transaction 

impeached [sec s. 295]. 

(5) There is no rule that this result is affected by tho question whether the father 

who contracted the debt or burdened the estate, is alive or dead. 

2. Antecedent. —In Sahu Ram' s caso (#), their Lordships of the Privy Council 
speak of the doctrine of antecedent debt as having “ arrsen frd.n the necessity of protect¬ 
ing the rights of third porsons.” In lirij Narain'a case thodoctiine is described as a 
part of the doctrine of pious obligation. Tho lattor view must be taken to supersede, 
the former view. 

There was at one time a conflict of opinion as to tho meaning of “ antece¬ 
dent debt.” According to tho Allahabad and Madras decisions, an antecedent debt 
meant a debt which existed prior to the date of salo or mortgage; money received at 
the time, of sale or mortgage was not rogardod as an antecedent debt (f). According to 
tho Calcutta and Bombay rulings, a dobt, though not existing to prior tho dato of sale 
or mortgage, was treated as an antecedent dobt, if it was put into litigation in a subsequent 
suit; that is to say, if the father borrowed moneys on a mortgago of joint family property, 
and tho sons subsequently sued to set aside the mortgago, tho mortgago was upheld on the 
ground that the debt secured by it was antecedent to the suit (w). This was too fantastic a 
view to be taken of an antecedent del*. Tho earlier cases were reviewed by the Privy 
Council in Brij Narain Rai v. Mangla Prasad [see ill. (jl)]. The tost there laid down 
whether tho transaction impeached was entered into to pay off an antecedent debt, that 
is, a debt antecedent to the transaction [see tho 4th proposition in note 1 above]. 

If tho father of a joint Hindu family borrows money in 1918 on a promissory note 
for his own personal benefit, and, being unable to pay the dobt, mortgages the joint family 
property in 1920, it is clearly a case of a debt antecedent to the mortgage and tho mortgage 
binds his sons. But if no debt was contracted by the father antecedent to the mortgage, 
and a loan was obtained by him for tho first timo at the time when the mortgage was 
executed by him, the loan could not be regarded as an antecedent dobt. 

Suppose now that the father executes a mortgage to A of joint family property to 
secure an advanco of Rs. 1,500 then mado to him. [Hero tho mortgago is invalid, there 
being no antecedent debt.] Ho then borrows Rs. 2,000 from B and executes a mortgage 
to B to pay off the mortgago to A. Is the mortgage to B binding on the sons T Prior 
to the decision in Brij Narain Rai'a caso there was a conflict of opinion whether the mort¬ 
gago to B could bo treated as one for paymont of an antecedent debt. It was held by 

U) Ibid. («) Larhman Das v. Giridhur (1880) 5 Cal. 855 

(t) Chandradeo v. Mata Prasad (1000) 31 All. [F.B.l ; Khalilul v. Uobind (1803) 20 Cal. 

170, 100, 1 I.C. 470 [mortgage] [F.B.]; 328, 346 ; Kishun v. Tijxm Pershad (1007) 

Ham Dayal v. Ajudhia Prasad (1000) 28 34 Cal. 735, 747; Chintamanrav v. 

All. 328 [sale]; Venkataramanaya v. Venkat - Kasliinath (1800) 14 Bom. 320, 324-325; 

aramana (1906) 20 Mad. 200 [mortgage] Dattatraya v. Vishnu (1012) 36 Bom. 68, 

[F.B.]. 12 I.C. 040. 
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the High Courts of Allahabad (v) and Lahore (to), that the mortgage to A not having 
been made to pay off an antecedent debt, the subsequent mortgage to B also which was 
made to pay off the mortgage to A could not be treated as one for payment of an Antece¬ 
dent debt; in other words, it was held that for a debt to be an antecedent debt, it must 
be antecedent to the first alienation, namely, the mortgage to A, and not merely antece¬ 
dent to tho alienation impeached , namely, the mortgage to B. On the other hand it was 
held by the High Courts of Madras (x) and Patna (y), that the mortgage to B was binding 
on the Bons as it was made to pay off an antecedent debt, being the debt secured by the 
mortgage to A. In Brij Narain Rai 's caso tho Privy Council hold that the view taken 
by the Madras High Court was correct. 

Tho antoccdcnce must bo real. Tho antecedence would be unreal if tho father 
borrowed money on a promissory note v ith tho object when he. borrowed that it should 
form part on a mortgage to be subsequently executed by him (z). Where no mortgage 
was intended at tho time of advance of the loan but there was an agreement to execute 
a mortgage if and when called upon and a mortgage was subsequently executed, it was 
held that the mortgage was supported by antecedent debt (a). 

In a suit on a mortgage.bond dated 16-1-1922 for Rs. 3,000 executed by B and his 
3 nephews for tho purposo of paying off 

(1) Rs. 750 tho balanco of consideration duo under a sale deed dated 30-7-1919 
obtained by B and his nephew P (brother of tho 3 nephews abovo mentioned) 

(2) Rs. 1,600 balance of consideration datrti 19-11-1921 in favour of the aforesaid 
3 nephews of B and a minor son of P and a son of Jl, tho suit was contested 
by tho sons of the 3 nephews (defendants 3 to 7) and a grandson of B (defendant 8) 
(B having died) on the ground that thero was no legal necessity. It was held 

(1) that thoro was no real antecedency between the suit mortgago bond and tho 
sale-deed of 1921 but that tho balanco Tluo under tho sale-deed of 1919 was 
an antecedent dobt, 

(2) even as to the latter item tho mortgago was not valid against tho (defendants 
3 to 7) as their fathers executed it jiot for their own antecedent debt but for 
that of their uncle B and brother P, 

(3) that tho grandson of B (defendant 8) was not liable as the proportion for which B 
is liable on tho suit mortgago bond could not bo determined (b). 

There must be a real dobt duo by tho father. Therefore, whore tho only prior debt 
was due by a third party and tho father executed as surety a hypothecation bond in 
favour of the creditor, it was held not to bo binding on the sons’ shares (c). 

Where a father at tho time of taking a mortgage agreos to pay off a prior mortgago 
the obligation so undertaken is an 4 antecedent debt ’ which will support a mortgage of 
joint family property subsequently executed by the father in favour of tho prior mortgagee 
in fulfilment of the obligation (d). 

It has been held that whore tho father mortgages joint family property to pay off 
a prior mortgage on his separate property it cannot bo said that tho mortgago was one 


tv) Brijnarain v. Mangal (1919) 41 All. 235, 35 
I.C. 101, (’19) A.A. 324; Ram Sarap v. 
Miami Singh (1921) 43 All. 703, 04 I.C. 
703, (’21) A.A. 113. 

(w) Lakhu Mod v. Bishen Das (1922) 3 Bah. 74, 
00 I.C. 408, (’22) A.L. 291. 

(.c) Armugham v. Muthu (1919) 42 Mad. 711, 
52 I.C. 625, (’19) A.M. 75 [F.B.]. 

(u) Mathura v. llogkumar (1921) 0 Pat. L.J. 520, 
02 I.C. 132, (’21) A.P. 447 [F.B.] ; Jhni 
Prasad v. Sourendra (1922) 1 Pat. 500, 60 


I.C. 945, (’22) A.P. 450. 

(z) (1921) 43 All. 703, 64 I.C. 703, (’21) A.A. 113, 
supra. 

(а) Venkalra mas wa mi v. Imperial Bank of India 

(1939) Mud. [P.B.] 7. 

(б) Mahabir v. Sukh Itam (1942) All. 498, 201, 

I.C. 415, (’42) A.A. 361. 

(c) Ganya Saran v. Ganeshi Lai (1939) Bom. 451. 

(d) Chatar Sen v. llajaram (1938) All. 58, 173 

I.C. 910, (’38) A. A. 44. 


.295(8) 
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Ss. for the payment of an antecedent debt (e). In this case the separate property consisted 
295, 296 (1) of property which was inherited by tho father from his cousin and that property was 
mortg&god by the cousin during his life-time. 

Time-barred debt. —The antecedent debt may be a time-barred debt. Seo s. 299 (2) 
below. 

What is a debt 

Unliquidated damages. —“Debt” ordinarily moans a liquidated or ascertained sum 
of money as distinguished from unliquidated damages for beach of contract or for a 
tort. If a decree has boen obtained against the father for damages for breach of contract 
or for a tort, tho judgment dobt constitutes a debt within tho moaning of this section. 
But what if the amount of damages is not fixed by a decree or otherwise ? Is the liability 
for damages a debt within this section ? The question arose in a recent case before 
tho Judicial Committee, but it was not decided (/). That was a caso of a breach of 
contract by the father. It would seem on principle that a liability for damages consti¬ 
tutes a dobt within this section; if tho liability is antecedent to tho alienation, the aliena¬ 
tion will bo binding on tho sons though tho amount of damages is fixed on tho vory day 
on which the alienation is made. , 

t> 

Debt due but not payable. —A dobt may bo an antocodont debt though tho due date 
of paymont has not yet arrived. Hence an alienation even before the due date of 
payment would bo an alienation for an antecedent debt ( g ). 

Price payable under a pre-emption decree. —A pre-emption decree does not carry any 
order for paymont. It gives an option to thepre-emptor to obtain tho property on making 
paymont. There being thus no obligation to pay, tho purchase money fixed by tho decroo 
does not constitute a debt (A). Seo Code of Civil Procedure, 1908, O. 20, r. 15. 

3. The father alone can alienate the son’s share.— In the case of a joint 
family, the privilego of alionating tho whole of the joint family property for payment 
of an antecedent debt is tho privilego only of tho fathor, tho grandfather and the great¬ 
grandfather. No other person has any such privilege. Hence if a joint family consists of 
two brothers A and B of whom B is a minor, A may alienate, if ho so desires, his own 
share in tho joint family property to pay off an antecedent debt of his father F, but he has 
no power to alionato tho share of his brother B, in tho property, though F is also tho father 
of B (t). Similarly if a joint family consists of A and his brother’s son B, B being a 
minor, A may alionato his own share in joint family property to pay an antecedent debt 
of his fathor 0, but he has no power to alionato B's share to discharge that debt though 
0 is the grandfathor of B (i).J 

296. Alienation by father neither for legal necessity nor 
for antecedent debt—Son’s] liability .—W It is clear from 
what has been stated above that an alienation by the father 
of joint family property neither for a legal necessity nor for the 
payment of an antecedent debt does-not bind the son’s interest 
in the property. In Bengal and the United Provinces it does 
not bind even the father’s interest in the property [ss. 268, 269]. 
But though the alienation as such does not bind the son’s 


(<) Nand Lull v. Umrai (1920) 1 Luck. 300, 
03 I. C. 055, (’20) A.O. 321. 

(/) Mian Karim liakhsh v. Vargah Pit (1931) 35 
C.W.N. 1221,1331.C. 728, (’31) A.PC. 243. 
(g) Damodaram v. Bansilal (1928) 51 Mad. 711, 
111 I.C. 297,( ’28) A.M. 500. 


(A) Kishen Sahai v. liaghunath (1929) 51 All. 
473, 110 I.C. 488, (’29) A.A. 139. 

(i) Anantu v. Ham Prasad (1924) 40 All. 295, 

78 I.C. 010, (’24) A.\. 405. 

(j) Rameshra v. Kalpu Hai (1924) 46 All. 204, 

84 I.C. 84, (’24) A.A. 638. 
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interest, the son being under a pious obligation to pay his S. 296(1) 
father’s debts not tainted with immorality , and the who^p of 
the ancestral estate being liable for the payment of such debts, 
the alienee is entitled to realise the debt, that is, the money paid 
by the alienee to the father in consideration of the alienation, 
out of the entire ancestral estate (k). 

By far the largest number of cases in which the above 
principle has been applied are cases of mortgage by the father 
of joint family property belonging to himself and his sons, where 
the mortgage is neither for legal necessity nor for payment 
of an antecedent debt. In such a case the son himself may 
sue for a declaration that the mortgage is not binding on 
his share and if he proves that the debt was contracted for 
illegal or immofal purposes to the knowledge of the lender 
he will be granted a declaration that the mortgage and the 
debt are not binding on him {l ). In all these cases the mort¬ 
gage qua mortgage cannot be enforced against the sons’ interest 
in the mortgaged property, and no mortgage decree for the sale 
of that interest can be passed against the son. But the son is 
nevertheless under a pious obligation to pay the mortgage debt 
qua debt if it was not contracted £pr an illegal or immoral 
purpose. The son may therefore be successfully sued for the 
father’s debt , and the decree passed in such suit may be enforced 
in execution by sale of the entire ancestral estate including 
the sons’ interest therein (m). Cases under this head may 
be divided into three classes, namely—- 

(i) Where the suit to enforce the mortgage is brought 

both against the father and the sons. 

(ii) Where such suit is brought against the father alone. 

(Hi) Where such suit is brought against the sons after 
the father’s death. 


(k) Sami Ayyangar v. Ponnammal (1898) 21 
Mad. 28; Venkataramanaya v. Venkata - 
ramana (1000) 29 Mad. 200 [F.B.]; 
Kandasami v. Kuppu (1920) 43 Mad. 421, 
SO I.C. 320, (’20) A.M. 479; llamasami 
v. Ulaganatha (1899) 22 Mad. 49 [F.B.j ; 
Periasami v. Seetharama (1904) ?7 Mad. 
243 [F.B.]; Luchman Vast v. Giridhur 
(1880) 5 Cal. 855 [F.B.]; Gunga Prosad 
v. Ajudhia Penhad (1882) 8 Cal. 131 ; 
Khalilul llahman v. Govind Penhad (1893) 
20 Cal. 328; Kishun Penhad v. Tipan 
Penhad (1907) 34 Cal. 735 ; JBrijnandan v. 
Bidya Prasad (^915) 42 Cal. 1068, 29 I.C. 
629, (’16) A.C. 270 (F.B.); Jamna v. jVain 
Sukh (1887) 9 All. 493; Chandradeo v. 


Mata Prasad (1909) 31 All. 170, 194, 
208, 1 I.C. 479 fF.B.l; Kali Shankar v. 
- Nuwah Singh (1909) 31 All. 507, 3 I. C. 
909 ; Narsingh v. Jjalji (1901) 23 All. 200 ; 
Dattaraya v. Vishnu (1912) 30 Bom. 08, 
12 I.C. 949; Chintamanrav v. Kashinath 
(1890) 14 Bom. 320; Polarampu Lin- 
gayi/a dir Ors. v. Vupputuri Punnayya 
ds On. (1912) Atad. 502, 198 I.C. 588, (’42) 
A.M. 183. 

( l ) Krvihnaji Lakshmun v. Vilhal (1889) 12 

Bom. 625. 

(m) Kandasami v. Kuppu (1920) 43 Mad. 421, 55 

I.C. 320, (’20) A.M. 479; Chandradeo 
v. Mata Prasad (1909) 31 All. 176, 194, 1 
I.C. 479 [F.B.]. 
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(i) In dealing with these cases it must be remembered 
tha{; according to the law as administered in Madras and 
Bombay, a coparcener can mortgage his undivided interest in 
coparcenary property, and the mortgage binds his interest in 
the property [s. 268]. In Bengal and the United Provinces 
no coparcener can mortgage even his own interest in the copar¬ 
cenary property without the consent of the other coparceners, 
with the result that the mortgage does not bind even the mort¬ 
gagor’s share in the property [s. 269]. Where a suit, 
therefore, is brought against the father and sons on a mortgage 
executed by the father neither for legal necessity nor for pay¬ 
ment of an antecedent debt, the mortgagor in Madras is entitled 
to (1) a mortgage decree against the father for the sale of his 
interest, and (2) if the net proceeds of the sale of the father’s 
interest are found to be insufficient to pay the amount due to 
the mortgagee, also to a decree against the father personally under 
0. 34, r. 6, of the Code ot Civil Procedure, 1908, and a decree for 
the sale of the entire joint 1 family property including the sons, 
interest therein ( n ). In Bombay, the mortgage decree directs 
a sale in execution of the entire joint family property including 
the sons’ interest therein instead of directing a sale piecemeal 
as in Madras (o). In the United Provinces, the mortgage does 
not bind even the father’s interest in the property. Hence no 
mortgage decree can be passed for the sale even of the father’s 
interest. The only decree tfeat can be passed is a money decree 
against the father and a decree for a sale in execution of 
the entire joint family property including the sons’ interest 
therein {p). The result, it seems, should be the same in Bengal, 
but it has there been held that the mortgagee is entitled to a 
mortgage decree against the father for the sale of his interest in 
the property, and also to a decree, if the net proceeds of the sale 
of the father’s interest be insufficient to pay the amount due to 
the mortgagee under the decree, for the sale of the sons’ interest 
in the entire joint family property so far as may be necessary 
to satisfy the amount due (q). - But where the mortgagee 


(h) (1920) 43 Mad. 421, 55 T.C. 320, ( 20) A.M. 
479, supra ; Hu mi Ayyanqar v. Poonnam- 
mal (1897) 21 Mad. 28 ; Venkataramunuya 
v. Venkutaramannu (1905) 29 Mad. 200 
[F.B.l. 

(o) Dattalraya v. Vishnu (1912) 36 Bom. 08, 

12 I. C. 949; Chinlamanrao v. Kashinuth 
(1890) 14 Bom. 320. 

( p ) Kulishankar v. Nawab Singh (1909) 31 AH. 

507, 3 I. C. 909; Chandradeo v. Mata 
Prasad (1909) 31 A11. 170, 208, 1 I.C. 


479 fl’.B.]; Jumna v. .Vain Sukh (1887) 
9 AH. 493; Jai A'arain v. Mahabir 
Prasad (1927) 2 Luck. 220, 236, 95 I.C. 
857, (’20) A.O. 470. 

(q) Kit him Pershad v. Tipan Pershad (1907) 34 
Cal. 735; Luchmun Dass v. Giridhur (1880) 
5 Cal. 855 (F.B.l; Gunga Proshad v. 
Ajudhia Pershad (1882) 8 Cal. 131; 
Khalilul Rahman v. Gobind Reread (1893) 
20 Cal. 328 ; Brijnandan v. Bidya Prasad 
(1915) 42 Cal. 1008, 29 I.C. 029, (’10) A.C. 
279 [ F.B.l. 
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asks for a money decree against the father only and not against S. 296 (1) 
the son or where the suit was dismissed against the sons {r ), 
the decree cannot be executed against the son’s interest in 
the joint family property ($). See note below, “ Consideration 
of Calcutta cases referred to in this section.” 


(ii) The next case is where the mortgagee sues the father 
alone. In such a case the mortgagee may, at his option, 
obtain a simple money decree against the father for the whole 
of the mortgage debt, and have the entire joint family property, 
including the sons’ interest therein, sold in execution of the 
decree (£)• The sons, though not 'parties to the suit , are bound by 
the sale by reason of® their pious duty to pay their father’s 
debt and they cannot recover their share of the property unless 
they prove that the debt was contracted by the father for an 
imnjoral purpose [s. 294]. • 


Or the mortgagee may, at his option, obtain a mortgage 
decree for the sale of the mortgaged property. In this case 
also, if the entire mortgaged property is sold in execution of 
the decree, the sons, though not parties to the suit, arc not entitled 
to recover their share of the property unless the debt was con¬ 
tracted by the father for an immora] purpose [see the cases cited 
in s. 294 B (2), pp. 363-364]. This rule has not been altered by 
s. 85 of the Transfer of Property Act, 1882, now replaced by 
0. 34, r. 1, of the Code of Civil Procedure, 1908. The effect 
of the decisions since the passing of the Transfer of Property 
Act is that where ancestral property belonging to a joint family 
has been sold in execution of a decree for sale on a mortgage 
executed by the father for his sole benefit, the sons cannot 
maintain a suit for redemption of their interest in the property 
sold solely upon the ground that they had not been made 
parties to the suit of the mortgagee, nor is their position improv¬ 
ed by the fact that the property at the execution sale was 
purchased by the mortgagee. Their suit must be based upon 
some ground which would free them from liability as sons in a 
joint Hindu family to pay their father’s debts, namely, the non- 


(f) Kasha Ram v. Musammut Ram Dulari (1942) 
17 Luck. 319, 196 I.C. 080, (’42) A.O. 9. 
(») Jainarayan MulSmnd v. Sonaji (1938) 
Nag. 130, 174 I. C. 021, (’38) A. S. 24 ; 
Bijai Raj Singh v. Ram 1‘adarath (1930) 


11 Luck. 523, 108 l.C. 490, ('30) A.O. J39. 
(() la the mortgagee entitled to have the 
taort'jageil property sold ? See Code of 
Civil Procedure, 1908, O. 34, r. 14. 
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existence of the debt or the immoral character of the debt ( u ). 


« As to the sons' remedy before suit, see sec. 294A ( 2 ). 

(iii) The last case is where the suit is brought by the mort¬ 
gagee against the sons after the father’s death. In this case 
the mortgagee may obtain a money decree against the sons 
which may be enforced by a sale of the entire joint family 
property, unless the suit against the sons is barred by limitation 
[sec. 293 (2)]. He is also entitled, in Bombay (v) and Madras, 
to a mortgage decree limited to the father’s interest in the 
mortgaged property, provided- that the suit as a mortgage 
suit is not barred by limitation. In the United Provinces 
no mortgage decree can be passed against the father’s interest 
whether the father be alive or dead ; it follows that if the suit 
against the sons is barred by limitation, tile mortgagee has 
no remedy at all in respect of his claim (w). There is no Cal¬ 
cutta decision bearing on the question whether a mortgage 
decree can be passed against the father’s interest after his 
death (x). 

(2) Where tlie debt is immoral .—If the debt contracted 
by the father is tainted with immorality, the mortgagee is not 
entitled to proceed against the sons’ interest at all. All that 
he is entitled to, in Bombay and Madras, is a mortgage decree 
limited to the father’s interest in the mortgaged property. 
So too, it seems, in Bengal. In the United Provinces, a 
mortgage by the father of his own undivided interest without 
the consent of the sons does not bind oven the father’s interest 
in the property, and the mortgagee is not entitled to a mort¬ 
gage decree limited even to that interest. But he may obtain 
a money decree against the father which he may execute by 
a sale of the father’s interest in the joint family estate ( y). 

Consideration of Calcutta cases referred to in the section .—The principle that a sale of 
mortgaged property in oxccution of a mortgage decroo passod against the fathor alone on a 
mortgage executed by him noithor for logal necessity nor for an antecedent debt, passes 


(u) Deli Singh v. Jia Hum (11)03) 25 All. 214 
[F.li.J; Lai Singh v. Pulandar Singh 
(1900) 28 All. 182; Balwant Singh v. 
Amin Singh (1911) 33 All. 7, 7 I. C. 112; 
Kehri Singh v. Chunni Lai (1911) 33 
All. 436, 9 I. C. 476; Oajadhar v. Ja- 
dubir (1925) 47 All. 122, 35 I.C. 31, (*25) 
A.A. 180; Ramasamayyan v. Viratami 
(1898) 21 Mail. 222 ; Palani v. llangayya 
(1899) 22 Mad. 207; Ramkrishna v. 
Vinayak (1910) 34 Bom. 354, 5 I.C. 907 ; 
Jahan Singh v. Uardat Singh (1035) 
57 All. 357, 152 I.C. 487, (*35) A.A. 247. 
In Bhawani Prasad v. Kallu (1895) 17 All. 
537 [F.B.], the Bona’ suit was brought 


(») 

(«c) 

(*) 

(V) 


before sale. See also Kanhaiya Lai v. 
Raj Bahadur (1902) 24 All. 211; Lola 
Suraj v. Gulab Chand (1901) 28 Cal. 617. 

See Chintamanrav v. Kashinath (1890) 14 
Bom. 320. 

See Chandradeo Singh v. Mala Prasad (1909) 
31 All. 176, 179, 1 I.C. 479 [F.B.]. 

See Madho Parshad v. Mehrban Singh (1890) 
18 Cal. 157, 17 I.A. 194, which was a case 
of sale. 

Shiva Nath v. Tulsi Ram (1926) 48 All. 
1, 89 I.C, 480, (f’25) A. A. 801. But 
Beo Code of Civil Procedure, 1908, O. 34, 
r. 14. 
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not only the father’s, but the sons’ interest in the proporty [sub-sec. (1) (ii)], was estab¬ 
lished by the rulingB of the Privy Council in Mst. Nanomi v. Modun (z), decided in 1886 
and Bhagbut v. Oirja Koer (a), decided in 1888. The principle that no mortgage decree 
can be passed against the sons in a suit on such a mortgage was first laid down by a Full 
Bench of the Calcutta High Court in 1880 in the case of Luchmun Doss v. Oiridhur (b). 
In two later cases (c), it was held by the Court of Calcutta that since a sale in execu¬ 
tion of a mortgage decree against the father alone passes not only the father’s, but the 
sons’ interest in the mortgaged property as decided in the two Privy Council cases, the 
Court could also pass a mortgage decree against the sons, and that the Full Bench ruling 
in Luchmun Doss 's case (d) was no longer good law sinco the Privy Council decisions. 
In both these casos the Court overlooked the fact that there was a distinction botween 
the position of the son whore the mortgage created by the father was sought to be enforced 
against his intorost in the proporty, and his position after the sale in oxocution of tho docrco 
against the father; that distinction, whether it was logical or not, has long sinco been 
recognised. In two cases (dl), again it was held by that Court that tho aforesaid Full 
Bench ruling was superseded by s. 85 of tho Transfer of Proporty Act, 1882, now O. 84. 
r. 1, of the Codo of Civil Procedure, 1908. All thoso decisions wero subsequently overruled 
by a Full Bench of the same High Court in Brijnandan v. Bidya Praswl (e), and it was 
held that there was nothing dlthor in tho above mentioned decisions of tho Privy Council 
or in the provisions of s. 85 of the Transfer of Property Act to justify the viow that a 
mortgago created by a fathor was operative as such against tho sous, and that the 
decision in the Full Bench case that no mortgage decree can be passod against tho 
sons, but only a money decree, was still good lawi It was also held that as tho charge 
could not bo enforceable against the sons, article 132 of tho Schcdulo to the Indian 
Limitation Act, 1908, had no application and that article 120 governed tho case. 

It has been stated above that though according to the Mitakshara law as adminis¬ 
tered in Bengal, tho father cannot alionato his oivn undivided interest in the coparconary 
property without tho consent of his sons, tho Calcutta High Court has hold that the 
mortgagee is entitled to a mortgage decree against tho fathor. Tho loading case on the 
subject is Luchmun Dass v. Giridhur (/) decided by a Full Bench in 1880. Tho facts of 
the caso are stated in Khalilul Rahman v. Gobind Pershad (1893) 20 Cal. 328, 342-348, 
and the decree passed by the High Court aftcr # tho Full Bench had returned tho answers 
to the questions submitted to them is set forth on p. 351 of tho roport. In Luchmun 
Lass's case, the lower Court had passed a mortgage decree for tho salo of tho father's interest 
but it wholly dismissed tho mortgagee’s suit against the sons. In so doing tho Court 
purported to follow an earlier ruling of tho samo High Court (g). Tho quostion before 
the Full Bonch was as to tho extent of tho liability of the sons in rospect of tho mortgago 
debt. There was no question as to whether a mortgage decree could bo passed against 
tho father. On the question before them tho Full Bench hold that no mortgage decree 
could bo passed against the sons, but the sons being under a pious obligation to pay the 
father’s debt, their sharo was liable to Le sold if tho net salo proceeds of the father’s 
intorost were not sufficient to satisfy tho mortgagee’s claim in full. 


297. Where purchase money applied in part only in payment 
of antecedent debt—It sometimes happens that joint family 
property is sold by the father of a joint family for the pay¬ 
ment of an antecedent debt, but the whole of the price is not 


(z) (1886) 13 Cal. 21, 36,131. A. 1. 

(а) (1888) 16 Cal. 717, 721, 724, la f.A. 90. 

(б) (1880) 6 Cal. 865. 

(e) Makes hwar v. Kishun (1907) 34 Cal. 184; 
Sheo Narain v. Mokshoda Das (1013) 17 
C. W. N. 1022,19 I. C. 878. 

(d) See Jamna v. Main Sukh (1887) 9 All. 493, 
494; Kishun Pershad v. Tipan Pershad 


(1907) 34 Cal 735, 745-740. 

(til) Pi wunati v.Ja/di» (1911) 10 C.il 342, 17 
I. C. 577, (1913) 17 0. W. N 1922, 19 
I. O. 878, Suj ra. 

( e) (1915) 42 Cal. 1008, 29 I.C. 629, (16) A. C. 
279 [F.H.l. 

(/) (1880) 5 Cal. 855. 

{g) Bhaknarain v. Januk (1877) 2 Cal. 438. 
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proved to have been applied in payment of such debt, and 
the sale is challenged by the sons on that ground. In such a 
case, if the sale was necessary to discharge'the debt, and the 
purchaser pays a fair price for the property sold, and acts in 
good faith and after due inquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved to have 
been applied in payment of the debt does not invalidate the 
sale, the reason being that the purchaser is not bound to see to 
the application of the price. If the above conditions are satis¬ 
fied, the sale must be upheld unconditionally, whether the 
part not proved to have been applied in payment of the debt 
is considerable or small (h). See ss. 189, 245. 

Tho above principles have been laid down by the Judicial Committee in cases of 
sales by tho manager of joint family property for legal necessity, tjut tho same principles 
apply to eases of sales by the father for the payment of an antecedent debt. 

In an earlier Privy Council ease, whore one property was sold for Rs. 2,000, and 
lls. :138 was not proved to have been applied in payment of the father’s debts, and another 
property was subsequently sold for Its. 2,000 and Its. 1,847 was not proved to have been 
applied in payment of tho debts, theft Lordships Bet asido both tho sales conditionally 
on payment by the sons, who were the plaintiff’s in tho suit, to the purchaser of the sums 
actually applied in payment of tho debts (i). It is conceived that : f such a caso arose 
again, both the sales would be upheld if the conditions seated in the soction wero satisfied. 
•See notes to ss. 18!) and 24.». 

298. Immoral (avyavaharika) debt.- Sons, grandsons and 
great-grandsons are bound to pay all debts contracted 
by the father, grandfather or great-grandfather except the 
following debts (j ):— 

(1) debts for spirituous liquors ; 

(2) debts due for losses at play ; 

(3) debts due for promises made without consideration ; 

A promissory note for a time-barred debt is not a promise without 
consideration (k). 

(4) debts contracted under the influence of lust or 
wrath ; 

(5) debts for being surety for the appearance or for 
the honesty of another (l ); 


(h) Krishna Dux v. Sathn limn (1027) 54 I A. ; 
71), 411 All. 140,100 l.C. 130, (’27) A.PC. 

37 lease of legal nrcesMt.v]; Xiamat Uni 
v. Din Da i/a l (1027) 54 I. A. 211, 8 iJill. 
51)7, 101 l.C. 373. (’27) A.Pi'. 121; 
Maxit Ullah v. Dammlar Prasad (1020) 

53 I.A. 204, 48 All. 518. 08 l.C. 1031, 
(’20) A.PC. 103 [ease of legal netessllyl; 
(lakha Ham v. Sham J.al (1022) 3 I.al). 
420. 77 I.r. 174,(’23) A.l,. 208[antecedent 
del>t|; Until Mai v. (lopal Singh (1030) 

‘ I .ah. 104. 1221.1’. 480, (’30) A. L. 1040. 
The decision in Sanmnkh v. Jngurnath 
(1024) 4(1 All. 531, 83 l.C. 83, (’24) A. A. 


708 [antecedent debt]. Is no longer good 
law; see the judgment in 54 I.A. 70, 
referred to above. 

(i) Bameari Lai v. Mahexh (1918) 45 I. A. 284, 
41 All. 63, 49 l.C. 540, (’17) A.TC. 118. 

0) Khalilul v. Gobind (1893) 20 Cal. 328, 336, 
337. 

(A) Gajadhar v. Jagannath (1924) 46 All. 775, 
787, 80 l.C. 684, (’24) A.A. 551 [F.B.]. 

(1) Tukaram v. Gangaram (1899) 23 Bom. 454, 
456, 458. Sec also Mahahir v. Siri 
Xarayan (1918) 3 Pat. L. J. 398, 46 l.C. 
27, (’18) A.l*. 345. 
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(6) unpaid fines (m ); 

(7) unpaid t.olls ; and 

(8) any debt which is avyamlmrika which is rendered 
by Colebrooke as equivalent to a debt for a cause 
“ repugnant to good morals/’ 

Surety. —According to Vrihaspati, there are four different classes of sureties, namely, 
surotios (1) for appearance, (2) for honesty, (3) for payment of money lent, and (4) for deli¬ 
very of goods. In respect of the first two kinds, the sons are not liable unless the father 
received consideration for accepting the suretyship. In respect of the last two kinds 
the sons are liable, but tho grandsons are not liable unless the grandfather received consi¬ 
deration for accepting tho suretyship. It has thus been held that when the father is 
surety for repayment of a loan, the son is clearly liable (n) hut the grandson is not unless 
consideration was received by tho grandfather for accepting tho suretyship (o). A guaran¬ 
tee given by tho father for payment of rent by a tenant is a guarantee for payment of a 
dobt (p), and so is a %uarar/eo for payment of money that may be decreed against, 
a defendant in a suit ( 7 ). A debt incurred by a father as a surety for payment of 
money is binding on the son as a nieretfP^onoy debt hut a hypothecation of the 
family property for such a debt is not binding on the projierty (/•). But a surety bond 
hypothecating joint property by which the father guarantees payment of loss that may he 
caused to the estate of a minor by misappropriation or waste by a guardian is a bond for 
the honesty of another [see cl. (5) above], and is not binding on tho sons (. 1 ); unless the 
security bond is executed fora debt of the father (t ); if tinder such a bond the property 
is sold, the son is entitled to rccoifor his share therein (m). Jt. has been belt! by the I’utna 
High Court that a debt incurred by a father for standing surely against embezzlement, 
by a tahsildar is not binding on tho sons (r) fsoo el. (.1) above). But it has been held by 
the same High Court that the sons are liable for money borrowed by their father to enable 
his wife’s cousin to refund money which I 10 had misappropriated or could not account 
for ( 10 ). * 

Debt for a cause, repugnant to good morals —Tho fundamental rule is that the sons 
arc not liable for debts incurred by a father which are avyaraharika. (lolebroiike translates 
it as “ debts for a cause repugnant to good morals,” Aparaka explains it. as not righteous 
or proper, and Balambhatti as not for the benefit of tho family (x). 

Where money was borrowed by tho father for tho purpose of defraying tho expenses 
of tho marriago of his concubine’s grand daughter, it is avyavabarika even if the 
concubine was iu his continuous and exclusive keeping (y). 


(m) Xhanee v. llureeravx (181J) 1 Bor. 84, lit). 
(«) Tukaram v. (Jawjaram (1899) 23 Burn. 454 ; 
Sitaramayya v, V enkataramanna (1888) 
11 Mad. 373; Chettikulam v. Chetikulam 
(1005) 28 Mad. 377 ; Thangathammal v. 
Arunachala m(1918) 41 Mad. 1071, 48 I.C. 
78, (’19) A.M. 831 ; llasiklal v. Singhesh- 
tvar (1912) 30 Cal. 813, 14 I.C. 847; 
Dwarka Das v. Kishan Dob (1933) 55 All. 
675, 147 I.C. 1048, (’33) A.A. 58?. 

( 0 ) Narayan v. Venkatacharya (1904) 28 Bom. 
408. 

(p) Maharaja of Benares v. Ramkumar (1904) 

20 All. 011. 

( q) Mata Din v. Bam Lakhan (1930) 52 All. 

153, 120 I.C. 555, (’30) A.A. 87; Malak 
Chnnd v. Uifalal (1936) 11 Luck. 449, 
157 I.C. 945, (’35) A.O. 510. 

(r) Thalrur Satrohan Singh v. Uma Dull (1930) 


11 Luck. 404, K>7 I.C. 05.1, (’3.5) A.O. 
455; Malak Chand v. Jhralal ( l'jllii) 
11 Luck. 449, 157 I.C. 915, (’35) A.O. 510. 
(*) Koltapalli Lakshminamyana v. Kannparti 
llanumantha llan (1935) 58 Mad. 375, 15 4 

I. C. 431, (’35) A.M. 14 4. 

(/) Kesarchand v. fJttawluind (1945) 52 I.A. 1G5 ; 
(1945) 2 M.L.J. 100. 

(«) Choudhirx v. Uayagrxla (1931) 10 Pat. 91, 
138 I.C. 414, (’32) A.P. 102. 

(v) Salya Outran v. Salpir (1919) 4 Pat. L. J. 

309, 51 1. 0. 791, (’19) A.P. 422. 

(u>) Benares Bank, Ltd. v. Jaqdip (1921) 0 Pat. I,. 

J. 158, 02 I.C. 405, (’21) A.P. 9. 

(x) See Bai Manx v. Usafali (1931) 33 Bom. I.. 

It. 130, 133, 130 I.C. 173, (’31) A.B. 229. 

(y) Lakshmanaswami v. Itaghai/arharulu (1943) 

Mad. 717, 210 I.C. 98, (’43) A.M. 292. 
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A debt may ariso out of a contract as whoro monoy is borrowed by the father, or 
it may arise out of an act which amounts to a criminal offence, e.g., theft, or it may arise 
out of a tort or civil wrong. 

Money borrowed by a father for paymont to a Hindu woman as a bribe to induce her 
to take one of his suns in adoption is an avyavaharika debt, and the sons aro not liable 
for it (z). So is money borrowed to pay a fino inflicted for a criminal offence (a). The 
High Court of Madras has hold that money borrowed to pay tho cost of a suit in forma 
pauperis brought by tho father knowing it to be false is an avyavaharika debt (A). The 
Calcutta High Court has held that monoy borrowed by tho father for litigation to set up 
an adoption is not an avyavaharika debt and that tho sons are liable for it (c). The 
same High Court has also hold that tho sons aro liablo to pay the costs of a suit decreed 
against the father, though the litigation was imprudent (d). 

Whore money is obtained by a father by committing a criminal offence, e.g., theft 
and a docroo is passed against him for tho money so obtained by him, the sons are not 
Jiablo for tho decretal amount (e). The same rule applies in respect of monoy taken by a 
father and misappropriated under circumstances which constitute the taking itself a 
criminal offeneo(/), e.g., misappropriation by tho father as a guardian of money belonging 
to the minor (g), or a criminal broach of trust (A). No docroo can bo passed against tho 
sons of a stake-holdor of a chit fund in rospect of tho latter’s liability to a subscriber as 
tho debt is illegal (*). [Soo also Sesha Ayyar v. Krishna Ayyar*(lQ‘Mi) 59 Mad. 562, 
162 I.C. 68, (’:{6) A.M. 225, where it was held by a Full Bench that such a fund was a 
lottery and by throo Judges out of fivo that its promoters were guilty of offences under 
both parts of soction 291A of tho Indian Ponal Code.] Where tho father’s debt was, at 
its inception, a just and truo debt, tho subsequent dishonest conduct of the fathor cannot 
affect its nature. Thus, when tho fathor withhold a promissory note allotted in a partition 
decreo to tho opposite party which ho was directed to doposit in Court his conduct in £rst- 
filing a forged unto and then tiling tho real note after it was barred cannot savo tho son’s 
liability under tho docroo passed against tho father for tho loss (j) But where a father 
is under a civil liability to account for monoy recoivcd by him, e.g., as an adminis- 
tiaior of tho estate of a docoasod person, or as a trustee, or as an agent or manager, and he 
fails to account, and a docroo is passed against him for money not accounted for by him, 
tho sons aro liablo for tho amount of the decree though the fathor may have retained tho 
monoy dishonestly, provided the retention itself docs not amount to a criminal offonce, 
that is, tho offenco of criminal breach of trust or criminal misappropriation ( k). Whoro 
tho rocoipt of tho money was lawful at tho time of tho receipt, oven the subsequent 
commission of an offonce by tho father doos not savo tho sons’ liability (l). Tho burdon is 
on tho sons to bIiow that the retention itself amounted to a criminal offenco (m). 

A Hindu fathor erects a dam which obstructs the passago of water to the property 
of his neighbour. Tho Court finds that tho fathor had no right in Law to erect tho dam 
and a decree is passed against tho father for damages. Aro the sons liable for the amount 
of the decreo ? It has been hold by tho High Court of Bombay in Durbar v. Khachar (n) 


(z) Sitoram v. Uarihar (1911) 35 Bom. 169, 
8 I.C. 625. 

(ii) Garuda Sanyasayyan v. Nerella Murlhenna 
(1918) 35 Mail. I,.J. 061, 48 I.C. 740, CIO) 
A.M. 943. 

(A) llamaienyar v. Secretary of State (1910) 
20 Mail. I,..T. 89, 41 I.C. 105. 

(c) Khaltlul v. Gobinii (1893) 20 Cal. 328. 

(if) Paryag v. Kasi (1909) 14 C.W.N. 659, 
6 I C 258 

(e) Pareman Dais v. hhullu (1897) 24 Cal. 672. 
(/) Muhal-ir Prasad v. Jiasdeo Singh (1884) 6 
All. 234; MrDomll <C- Co. v. Hay at a 
(1904) 27 Mad. 71 ; Jagannath v. Jugal 
Kixhore (1926) 48 All. 9, 89 I.C. 492, ('20) 
A. A. 89; (1931) 33 Bom. L.K. 130, 136 
I.C. 173, (’31) A.B. 229, tupra. 

(;/> (1931) 33 Bom. L.K. 130, 136 I.C. 173, 

(’31) A.B. 229, tupra. 

(A) Srimathi Widyavanti v. Jai Dayal (1932) 13 
Lull. 356, 140 I.C. 220, (’32) A.L. 541. 
ft) Muniyandia v. Muthusami (1939) Mad. 70. 

(j) llemraj alias ltalu Pai <0 Ors. v. Khtmehand 
it Ors. (1943) All. 727, 209 I.C. 344, 70 
I.A. 171, (’43) A.PC. 142. 


( k) Natasayan v. Ponnu«ami(lS03) 16 Mad, 199, 

104 ; Kanemar v. Krishna (1908) 31 Mad. 
161 [manager]; Gurunalham v. Jlaghavalu 
(1908) 31 Mad. 472 [administrator]; Ven- 
katacharyulu v. Mohana (1921) 44 Mad. 
211, 61 I.C. 630, (’21) A.M. 407 [agent] ; 
Uursnrn Das v. Mohan Lai (1923) 4 Laii. 
93, 70 I.C. 907, (’23) A.L. 399 [manager]; 
llanmant v. Ganesh (1919) 43 Bom. 012, 
51 I.C. 612, (’18) A.B. 13 [trusteel; 
Toxhanpal v. District Judge of Agra (1929) 
51 All. 380, 112 I.C. 748. (’28) A.A. 582 
[Secretary of a School Committee]. See 
also Jaxkumar v. Gauri Nath (1906) 28 
All. 718, 720; Mohant Gadadhar v. 
Ghana Shyam Das (1918) 3 Pat. L.J. 633, 
47 I.C. 212, (’18) A.P. 391. 

(l) Alapali Anandrao As Ors. v. The President, 

Co-operative Credit Society, Pedatadipalli, 
A Ors. (1941) Mad. 27, 191 I.C. 755, (*40) 
A.M. 828. 

On) Toshanpal Singh v. District Judge of Agra 
(1934) 50 All. 548,dl I.A. 350, 151 I.C. 33, 
(’34) A.PC. 238. 

(n) (1908) 32 Bom. 348. 
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that they are not liable, the reason given being that such a debt is avyavaharika, that 
is, a debt which the father ought not, “ as a decent and respectable man,” to have incurred. 
This interpretation of the word avyavaharika has not been accepted by the HighTourt 
of Calcutta. According to that Court, the sons are liable for a decree against the father 
or damages on account of injury caused to crops by obstruction of a channel (o). They 
are also liablo for a decree against the father for mcsno profits (p). The view taken in 
Durbar's case has also been disapproved by the High Court of Madras (</). Tho High 
Court of Allahabad has also dissented from that view, and held that tho sons are liablo 
for money borrowed by the father to defend a suit for defamation (r), or to defend himself 
against charges of forgery and fabrication (a); also that they are liablo for a decree 
against the father for damages for wrongfully cutting down trees ((). The authority of 
tho decision in Durbar's caso was treated as doubtful in a later Bombay caso whore it 
was held that a debt contracted by a father in a trado carried on by him in contra¬ 
vention of the Government Servants’ Conduct Rules was not avyavaharika, the liability 
in such a case being merely civil as distinguished from criminal (u). 

The Patna High Court has held that the sons are liable for money borrowed by tho 
father to meet tho expanses of defending himself against a charge under tho Cattlo Tres¬ 
pass Act, 1871 ( v ), but they are not liablo for a decree passed against tho father for damages 
for malicious prosecution (w). 

Where money was borrowed by the father for assisting in tho prosoeution of a person 
accused of the murder of a member of tho family, it was held that the dobt though not 
ontvfor a legal necessity was not illegal or immoral (x). 

Whero the father has taken a lease for a term but continued in possession after tho 
expiry of tho term, the sons are liable for tho mesne profits as tho possession is not neces¬ 
sarily immoral (y). * 

Commercial debts .—The text of Gautama, chapter XII, s. 41, to tho effect that tho 
sons are not liablo for their father’s commercial debts has long become obsolete, and 
sons are now liable for simple money debts incurred by tho father in tho course of business 
even though started by tho father himself ( 2 ) [s. 240J. If a money decree is passed 
against the father alone for such debts, tho shns cannot resist in execution («). Such 
debts though speculative are good as antecedent debts to support a further mortgage (b) 
as they are not repugnant to good morals (r). 


299. Time-barred debt.—(/) The Hindu law does not re¬ 
cognise any rule of limitation for the recovery of debts. 
A Hindu, therefore, is bound according to that law to pay 


(a) Chhukauri v. Ganga (1012) 39 Cal. 882, 12 j 
I.C. 609. Sec Kirpal Singh v. Halwant 
Singh (1913) 40 Cal. 288, 17 I.C. 680 
|P.C.l which turned upon a special cua- 
toni of agriculturist* in the runjal.. 

(i/) Peary Lai v. Chandicharan (1906) 11 C. \V, 
N. 163. 

(a) Venugopala v. Ramanadhan (1914) 37 Mad. 
458, 14 I.C. 705, (’14) A.M. 654 [tost* of 
litluatlonl. 

(r) Sumer Singh v. Liladhar (1011) 33 All. 472, 
19 I.C. 624. 

(«) See Brni Ram v. Mart Singh (1912) 34 All. 

4, 11 I. C. 663. 

It) Chandrika v. Narain (1924) 46 All. 617, 70 
I.C. 1036, (’24) A.A. 745. 

(«) Ramkriehana v. .Varaj/an (1918) 40 Bom. 126, 
31 I.C. 301, (’15) A.B. 280. 

(r) Uanumrt v. Sonadhari (1919) 4 Pat. L.J. 

653. 62 I.C. 784, (’20) A.P. 708. 

( tf ) Sunder Lai v. Raghunandan (1924) 3 Pat. 
250, 83 I. C. 413, (’24) A.P. 465; Raghu- 

13 


nandan Saha v. Hittln Teh (1038) All. 330, 
175 I. C. 607, (’3H) A.A. 263. 

(x) Murudappan v. S iraxkulathan (1937) Mad. 

1943, 109 I.C. 292, (’37) A. M. 434. 

(y) Pashupat Pratap Singh v. Taint Bahadur 

Singh (1915) All. 5. 

( 2 ) Arhutaramayya v. Itatnajrr (1926) 40 Mud. 
211, 92 I.C. 977, (’28) A.M 323 [hardware 
trade) ; Annahhat v. Shvappa (1928) 52 
B un. 376, 110 I.C. 209, (’28) A.B. 232 ; 
Venkateeviara Rao v. Ammayya (’39) 
A.M. 661. 

(«) Chntkao Singh v. 11anan (1930) 5 Luck. 1P4, 
119 I.C. 458, (’29) A.O. 458 ; Pirthi 
Singh v. Mam Chand (1935) 10 Lah. 
1077. 156 I.C. 530, (’35) A.L. 761. 

( b ) K he mi-hand v. Nurin Dae (1925) 6 Lah. 

493, 498, 89 I.C. 1022, (’26) A.L. 41 : 
Venkatasami v. Palaniappa (1929) 52 
Mad. 227, 117 I.C. 716, (’29) A.M. 153. 

(c ) Vhotkao Singh v. Haean (1030) 5 Lurk. 184, 

119 I.C. 458, (’29) A.O. 458. 
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Ss. a debt owing by him, though it is barred by the statute of 
299*300 limitations; if he dies without paying the.debt, his sons are 
under a moral and religious obligation to discharge the debt. 
But a Hindu is not bound since the enactment of the Indian 
Limitation Act, 1908, and the Acts which preceded it, to 
pay a time-barred debt, and it has accordingly been held 
that if the debt was barred against the father, the sons are 
no longer under a pious obligation to pay such debt ( d ). But 
a Hindu father may, like any other debtor, pass a promissory 
note for a time-barred debt. Such a note constitutes a binding 
contract having regard to the provisions of s. 25 (3) of the Indian 
Contract Act, 1872 and it may be enforced against him, and 
after his death, against the sons. The sons, however, are 
liable only to the extent of the estate, whether ancestral or 
self-acquired, which has come to their hands on the father’s 
death (e). The liability in such a case does 
obligation moral or religious, but on the 
of the Anglo-Indian law. Even if the sons 
a promissory note for a time-barred debt of their father after 
the father’s death, the note is available only against the 
ancestral or self-acquired- property, which has come to their 
hands. There is nothing in sec. 25 (3) of the Contract Act to 
render them personally liable on such a note (/). 

(2) A time-barred debt, under the Hindu law, is not 
avyavaharika , that is to say, it is not immoral. It has accord¬ 
ingly been held that when the father alienates joint family 
property in consideration of a debt that is barred by the law 
ol limitation, the alienation is binding on the sons (g). 

300. Debt contracted by father during minority or other 
disability.—A promissory note passed by the father for a 
debt contracted by him during his minority or while he was 
a ward of the Court of Wards is void ( h ), and the son is under 
no pious obligation to pay it. The pious obligation, however, 
arises if the note is renewed by the father after attaining 
majority (i). 


not rest upon any 
general principle 
themselves execute 


(rf) Subramania v. Gopala (1010) 33 Mad. 308, 
7 I.C. 808 ; Gajadhar v. Jagannath (1034) 
40 All. 775, 783, 80 I.C. 884, (*24) A.A. 
551 1 K.H. 1; Arhutanand v. Surajnarain 
(192(1) 5 Pat. 746, 753-754, 95 I.C. 001, 
('26) A.P. 427. 

(«) Ifarai/anasami v. San\idax (1883) 6 Mad. 
293; Ram Kishan v. Chhedi Rai (1922) 
44 All. 628, 68 I.C. 235, (’22) A.A. 402. 

(/) Ata Ram v. JCaram Singh (1929) 51 All. 083, 
119 I. C. 100, C29) A.A. 586. 


(«) Gajadhar v. Jagannath (1924) 46 All. 775. 
80 I. C. 684 (’24) A.A. 651 [F.B.l; 
Jagdambika v. Kali (1930) 9 Pat. 848, 
129 I.C. 130, ('31) A.P. 40; Parmanand 
Mtiir v. Gut Prasad (1936) 11 Luck. 393, 
157 I.C. 567, (*35) A.O. 500. 

(A) Baldeo v. Bindfshri (1922) 44 All. 3S8, 66 
I.C. 128, ('22) A.A.*215. 

(i) Ram Rattan v. Baiiant Rai (1921) 2 Lah. 
263, 64 I.C. 121, (’21) A.L. 205. 
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301. Summary of the Chapter.— (1) The separate property 
of a Hindu is liable for the payment of his debts in his lifetime 
as well as after his death. 

(2) The undivided interest of a coparcener in coparcenary 
property is always liable for the payment of his debts in his 
lifetime. 

{3) Where a coparcenary consists of collaterals, the 
undivided coparcenary interest of a coparcener is not liable 
for the payment of his debts after his death unless such interest 
was attached in his lifetime. But where a coparcenary consists 
of an ancestor and his sons, grandsons or great-grandsons, and 
the ancestor dies leaving debts, the whole coparcenary property 
including the undivided interest of the ancestor in such property 
is liable for his debts even after his death, provided the debts 
were not contracted for an immoral or unlawful purpose. 

(4) Sons, grandsons and great-grandsons are liable to 
pay the debts of their ancestor if they have not been incurred 
for an immoral or unlawful purpose. Their liability, how¬ 
ever, is confined to their interest in the coparcenary property ; 
it is not a personal liability so that a creditor of the ancestor 
cannot proceed againSt the person or against the separate 
property of the sons, grandsons or gteat-grandsons. 

(o) As sons, grandsons and great-grandsons are liable 
to pay the lawful debts of their ancestor to the extent of their 
interest in the coparcenary property, a creditor of the ancestor 
is entitled to attach and sell not only the interest of the ancestor, 
but also the interest of the sons, grandsons and great-grandsons 
in the joint family property in execution of a decree obtained 
by him against the ancestor alone. 

(6) As sons, grandsons and great-grandsons are liable to 
pay the lawful debts of their ancestor to the extent of their 
interest in the coparcenary property, the ancestor can sell 
or mortgage not only his own interest, but the interest of 
the sons, grandsons, and great-grandsons in the joint family 
property, to pay an antecedent debt of his own. 
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CHAPTER XV 

DEBTS—DAY ABH AG A LAW. 

Preliminary note. —As under the Mitakshara law, so under the Dayabhaga law 
a debt may be contracted by a Hindu for purposes of tho joint family or for his own 
private pm poses. Debts contracted for joint family purposes have been dealt with 
in ss. 234, 210 and 244. The rules laid down in those sections apply to cases both under 
the Mitakshara and the Dayabhaga law. The present chapter deals with the Dayabhaga 
law of debts contracted by a Hindu for his own privato purposes. Tho Dayabhaga 
law of debts is very simple, for no question can arise under that law as to the special 
liability of sons and grandsons as it does under the Mitakshara law. Tho reason is that 
under the Dayabhaga law sons do not acquire by birth any interest in ancestral property 
as they do under the Mitakshara law [ss. 273-274J. And, further, each coparcener 
under tho Dayabhaga law takes a d fined sliarc in the coparcenary property which 
ho can deal with at his pleasure and which on his death passes to his heirs and not to tho 
surviving coparceners [ss. 279-282]. With those preliminary remarks wo proceed to state 
the rules of the Dayabhaga law of debts. 

S. 302 302. Debts—Bengal School.—(/) As tinder' the Mitakshara 

law, so under the Dayabhaga law, the separate property of 
a Hindu is liable for the payment of his debts in his lifetime 
as well as after his death, r 

i 

(2) As each coparcener under the Dayabhaga law takes 
a defined interest in the coparcenary property, which on his 
death passes not by survivorship to his coparceners, but to 
his heirs by succession such interest is liable for the payment 
of his debts not only in his lifetime but also after his death, 
as assets in the hands of his heirs. 

c 

(3) Since sons, grandsons and great-grandsons do not 
under the Dayabhaga law acquire any interest by birth in 
ancestral property, the father can sell or mortgage the whole 
of the ancestral property in his hands for the payment of his 
debts, whatever may be the character of the debts. 

On the death of a Hindu governed by tho Dayabhaga law, his separate property 
ns well us his undivided interest in coparcenary property passes to his heirs and they 
become assets of the deceased in th*rir bands. Therefore, if ho dies leaving debts, tho 
heirs are bound to pay the debts not only out of the separate property left by tho deceased 
hut also out of lus undivided interest in the coparcenary property. Tho heirs, however 
are not personally liable for the debts of the deceased, not even if they be the sons, 
grandsons or great-grandsons of the deceased ( j ). Compare with this see. 2S8 above. 

(j) Aliitnl I'ahm m v Uajeiidhralul (1UJ.S) 1 Oil. 1U2 
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1. What 'property is divisible on partition —secs. 303-305. 

II. Persons entitled to a share on partition —secs. 300-318 

III. Restraint against partition—decs. 319-320. 

/ V. Allotment of shares —see. 321. 

V. Partition hotv effected— secs. 322-335. 

VI. Re-opening of partition —secs. 330-339. 

V If. Effect of part it ion —secs. 340-341. 

VIII. Re-union —sees. 342-344. 

IX. Partition created by so-called will —sec. 345. 


PROPERTY LIABLE TO PARTITION. 

303. Subject of Partition. —The only property that can 
be divided on a partition ia coparcenary property [a. 221]. 
Separate property cannot be the aubject of partition [a. 222 ], 
nor can property which by cuatqm descends to one member 
of the family to the exclusion of other members, e.g., a Raj or 
principality (1c). 

Ancestral property. —It was thought at one, time that a son could not onforeo a 
partition of ancestral moveables against his fathom Hut it is now established that a son 
is entitled to a partition of moveable (l) as well as ol immoveable prop-rty against his 
father ( m). 

Property indivisible from its nature.- —Where property is in its nature iudivisibloas, for 
instance, in the case of animals, furniture, ct?., it may lie sold and its value distributed; 
or it may he valued and retained by one coparcener exclusively and the amount credited 
to his share. In the case of a well, it may too enjoyed by the coparceners in turns or 
jointly (n). Where a strip of land is reserved as a common passage bv a decree in a suit 
for partition for tho uso of the coparceners, none of them is entitled to a partition of 
that strip (o). Where a stock broker’s card is issued by the Nta-k Brokers’ Association 
in the name of a coparcener ho must account for its value at tiie time of the partition (p). 

Idols and places of worship.- -Family idols and places of worship are not divisible 
| Mann, ch. ix, verse 219]. They may be held by the members by turns, or tho Court 
may direct possession to be given to the senior member with liberty to tho other members 
to have access to thorn for the purpose of worship (»/). A thulcurbirhi is not divisible (r). 
The High Court of Calcutta has recently hold that in tho absence of any dedication of a 


(k) Ramalakxhmi v. Smmanthu (1872) It M. I. 

A. 570: Chintamun v. Nowlukhu (1870) 
1 Cal. 153, 2 I.A. 253; Adrishappu v. 
Ourushiiappa (1880) % Bom. 401, 7 f.A. 
102; Kachi Kaliyana v. Ka-tn Yu> a 
(1905) 28 Mad. 508, 32 I.A. 201 ; Bodhrn> 
v. Nursing Jiao (1856) 6 M.T.A. 420. 

(l) Jugmehandas v. Manguldas (1886) 10 Bom. 

528, 578; Cassum’jhoy v. Ahm-’dhhoy 
(1888) 12 Bom. 280. 

(in) Suraj Bunsi Koer v. Sheo 1‘ersad (1880) 5 
Cal. 148, 165, 6 I.A. 88, 100. 

(>i) Govind v. Tnmbak (1912) 30 Bom. 273, 6 


I C. 521. 

( a ) Shunt ft rum v. Warn in (1923) 47 Bom 38:*, 
08 T.C. 082. (’23) A. 15. .85 
(p) Chnmuuklal Chiminlal v. Sudw/nr Amihlun 
(19»'i) Bom. 619. 

( 17 ) IJtmi!”rilm v. 1,'ttmn am (1S93) 17 Bom 
271 : MUtn Kunth v. Nerrunjun (lH7. r .) 

II B‘ii'4. I, U 100, 1‘ramttha .Vuth v, 
1‘radvuin in Kum-tr (1925) 52 I.A. 215, 
200, 52 Cal. S09, s2fl, 87 l.C. 305, (’25) A 
I'C 139 

(r) Muduniiul. in v. Saha (1930) 57 Cal. 570, 
1>1 1. C. 327, (’30) A. C 173. 
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St, building for the worship of the family idol, the building should not be excluded from 

303,304 partition merely because it is used for the worship of the idol. The Court may, however, 

in such a case give an option to a coparcener or coparceners willing to maintain the 
building as a placo of worship to buy it at a valuation (a). 

ltight of way. —A right of way will bo presumed to have remained joint, if there is 
no evidence that it was allotted to a particular member at the time of partition (t). 

Share ullotted on partition. —Where a coparcener, who is joint with his male issue 
separates from his father, brothers, or othor coparceners, the property allotted to him at 
the partition is separate proporty as regards the divided members, but ancestral as regards 
his male issue fs. 223, sub-s. ( 4 )]. Such property is, therefore, divisible as between 
him and his male issue, but the membors who have already separated are not entitled to 
sharo in it. If ho dies without leaving a male issue, it will doscond to his hoirs (u). 

Separate property. —Coparcenary property alone is liable to partition. Separate 
proporty is not liablo to partition at all; it belongs absolutely to tho owner thereof. As 
to what is coparcenary property, see sees. 223,227 and 228 above. As to what is separate 
property, soo as. 230-232 above. 

Mode of allotment. —The principle of partition is that if property can be partitioned 
without destroying tho intrinsic value of tho whole property or of tho shares, such parti¬ 
tion ought to bo made. If, on tho contrary, no partition can' be macle without destroying 
tho intrinsic value, then a money compensation should be given instead of the share 
which would fall to n coparconor by partition (a). 

304. Property available t for partition.—(/) In order to 
determine what property is available for partition, provisidn 
must first be made for joint family debts which are payable 
out of the joint family property, personal debts of the father 
not tainted with immorality ( w ), maintenance of dependent 
female members and of disqualified heirs, and for the marriage 
expenses of unmarried daughters ( x). Where a partition takes 
place between the sons, provision must also be made for the 
funeral ceremonies of the widow (y) and mother of the last 
male-holder ( z ). After this is done, an account must be taken 
of the joint family property in the hands of the manager and 
other members of the family, according to the rule laid down 
in the next following section. 

(2) Marriage expenses, etc., after a suit for partition .— 
As to the marriage expenses of male members of the family 
it has been held by the Judicial Committee (a), reversing a 


(*) Sarhindra v. Hemrhandra (1031) 35 C.W.N. 
151, 132 I.l!. 688, (’31) A.C. 573; Raj 
Coomari\. Qopal( 1878) 3 Cal. 514. 

(t) Jfathubhai v. Bai Uancyaeri (1912) 36 Bora. 
379, 15 T.C. 818. 

( it) Katama Xatrhiar v. The Rajah of Shivagunga 
(1863) 9 M.I.A. 543: Prriasamiv. Peria- 
mint (1878) 1 Mad. 312, 5 I.A. 61. 

(«) Athanitllah v. Kali (1884) 10 Cal. 675. 

(to) Venkureddi v. Venkti Reddi (1927) 50 Mad. 

635, 100 I.C. 1018, (’27) A.M. 471. 

(x) Strange's Hindu Law, vol. 11, p. 313 ; Mut- 
tatntnal Bholi Bai v. Dtearka Das (1924) 
6 Lah. 375, 84 l.C. 168, (’25) A.L. 32; 


Vaikumtam V. KaUapiran (1000) 23 Mad. 
512. 

(y)' See Vaidyanalh v. Aiyasamy (1909) 32 Mad. 
101, 200,1 I.C. 408. 

(t) Kami Rani v. Krishna Sahai (1935) 57 All. 

997, 156 I.C. 23, (’35) A.A. 698. 

(a) RamaHnga v. Narayana (1022) 49 I.A. 168, 
45 Mad. 489, 08 I.C. 451, (’22) A.PC. 201; 
Miusammat Bholi Bai v. Dtearka Das 
(1924) 5 Lal>. 375, 84 I.C. 168, (’25) A.L. 
32 ; Venkatarayudu v, Sioaramakrishnayya 
(1935) 58 Mad. 126, 153 I.C. 308, (’34) 
A.M. 676. 
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decision of the Madras High Court (6), that since the institution 
of a suit for partition by a member of a joint family effects 
a severance of th*e joint status of the family, a male member 
of the family who is then unmarried is not entitled to have a 
provision made on partition for his marriage expenses, although 
he marries before the decree in the suit is made. 

The case, however, of an unmarried daughter stands on 
a different footing. Her right to maintenance and marriage 
expenses out of the joint family property is in lieu of a share 
on partition; provision should accordingly be made for her 
marriage expenses in the decree. Thus if A has a son S and a 
daughter D by one wife, and a son $2 and a daughter D2 by 
another wife, and S brings a suit for partition, and D2 is 
married after * the institution of the suit, one-third of her 
marriage expenses should be deducted out of his one-third 
share, and as regards one-third of tho marriage expenses of 
D his one-third share in the property may bo charged with 
such expenses. But S is not liable for the marriage expenses 
of his brother’s ($2’s) daughter, if any, she being the daughter 
of a collateral. Her marriage expenses should come out of 
her own father’s share (c). The, same rules apply to the 
expenses of betrothal ceremonies of daughters. As regards 
the expenses of the thread ceremony of tho members of the 
family it has been hold that provision should be made for 
them on partition ( d ). 

As to marriage expenses while the family is joint, see 
s. 440 below. 


Funeral ceremonies of the mother. —Under tho Hindu Law, tho sons tiro bound to per¬ 
form at their expense the funeral ceremonies of their widowed mother even if sho lcavos 
striilhana and the slridhana descends to her daughters (e). If no provision is made for 
expenses of such ceremonies on a partition between tho sons, then if ono of the sons 
performs the ceremonies at his own oxpense, he is entitled to a contribution from his 
brothors (/). 

Adverse possession. —It has been held by tho High Court of Madras (g), dissonting 
from the High Court of Bombay (A), that possession, though exclusive, of a coparcener 
of a portion of tho joint property for upwards of 12 years is not adverse against tho othor 
coparccnors, if all tho coparceners are in joint possession of tho rest of tho joint proporty. 
The othor coparceners are thcroforo entitled to partition also of that portion of the 
property. As to exclusion from joint family, soe sec. 235 (3a). 


lb) ifarayana v. Ramalinga (1910) 30 Mad. 087, 
30 I.C. 428, ('17) A.M. 477. 

(e) Subbayya v. Atlanta (1030) 53 Mad. 84, 121 
I.C. 113, Cm A.M. 580. 

(d) Jairatn v. Nathu (1907) 31 Bom. 54. 

(«) Vrijbhutcandat v. Bax Parvati (1908) 32 Bora. 
20 . 


(/) Vaidyanalha v, Aiyatami(VJO'J) 32 Mad. 101, 
200 I.C. 408. See Contract Art, m. 09-70. 

(g) Kumarappa v. Snminatha (1919) 42 Mad. 

431, 52 I.C. 470, (’10) A.M. 531. 

( h ) Vithnu v. Oaneih (1897) 21 Bom. 325. 
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Ss. 

304, 305 


Maintenance and marriage expenses .—Where a coparcener spends his own money 
for the ljmintenancc of those persons whom the late proprietor was bound to maintain 
e.g., his widow and daughters, and for the marriage expenses of the late owner’s daughter 
ho is entitled to payment on partition of the amount so spent by him ( i ). 


305. Mode of taking accounts.—( 1 ) No coparcener is 
entitled to call upon the manager to account for his past dealings 
with the joint family property, unless he establishes fraud, 
misappropriation or improper conversion [s. 238]. 

(2) No charge is to be made against any coparcener 
because a larger share of the joint income was spent on his 
family in consequence of his having a larger family to 
support ( j ). Similarly no credit is to be given to any copar¬ 
cener because a smaller share of the income was spent on him 
and his family. 

(3) A coparcener who is entirely excluded ffom the enjoy¬ 
ment of the family property is entitled to an account of the 
income derived from the family property, and to have his 
share of the income ascertained and paid to him, in other 
words he .is entitled to what are called mesne profits (kf. 
Mesne profits may also be allowed on partition where the 
family property or any part thereof has,been held by a copar¬ 
cener who claims it as hi? exclusive property (l), or where 
an arrangement has been made between the coparceners 
to enjoy the family property in specific and distinct shares, and 
the enjoyment of those shares is disturbed (m). Except in 
cases of this character, mesne profits are not recoverable in a 
suit for partition, and the partition must be made of property as 
it exists at the time when partition was demanded (n). One 
member is not in general entitled on partition to interest on 
money collected but not invested by another. Where one 
member had to pay more income-tax than was really due on 
behalf of the family by reason of his negligence he is not 
entitled to a credit for the excess amount (o). 


Interest on mesne profits .—As to interost ou mosne profits, soe the undermentioned 


case (p). 


<i) Mu a him mat liholi Ha\ v. Dicarka Das (1924) 
ft I.:ili. 375, 84 U\ 108, <'2j) A. L. 32. 

(j) Abhayehandra v. 1‘yari Mohan (18701 5 Bene. 
L.H. 347, 349. 

(4) Krishna v. Subhanna (1884) 7 Mail. 564 ; 
Venkata v. Xarayya (1879) 2 Mad. 128, 
136-137, 7 I.A. 38, 51 ; Venkata v. The 
Court of Wards (1882) 5 Mad. 230, 9 I.A. 
125. Sec Code of Civil Procedure, a. 2, 
c. (12) and O. 20, r. 12. 

(!) Bhirra v. Sitaram (1895) 10 Bom. 532. 

(in) Shankar v. JIardeo (1889) 10 Cal. 397, 10 
I.A. 71. 


(n) 'Pirthi Pal v. Jowahir Singh (1887) 14 Cal. 

403, 14 I.A. 37 ; Lakshman v. Ramehandra 
(1870) 1 Bom. 561; Konerrav v. Gurrai 
(1881) 5 'Bom. 689; Jugmohandas v. 
Maii'/aldas (1880) 10 Bom. 528, 28, 501 ; 
X a ray an v. Nathaji (1904) 28 Bom. 201, 
203 ; Parm’shwar v. Gobind (1910) 43 Cal. 
459, 33 l.C. 190, (’10) A.C. 500; Tam- 
mireddi v. Gangireddi (1922) 45 Mad. 
281, 70 l.C. 337, (’22) A.M. 236. 

(o) Yasobadta Xdinar v. Samanthabadran (1936) 

59 Mad. 154, 100 I.C.* 602, ('30) A.M. 12). 
(ji) Ramasamv v. Subramania (1923) 40 Mad. 
47, 74 l.C. 804, (’23) A.M. 147. 
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II.—PERSONS ENTITLED TO A SHARE ON PARTITION. 

306 . Persons entitled to a share.—Every coparcener is 
entitled to a share upon partition (q). But every coparcener 
has not an unqualified right to enforce or sue for a partition 
[see ss. 307-308]. 

307 . Sons, grandsons and great-grandsons.—Every adult 
coparcener is entitled to demand and sue for partition of the 
coparcenary property at any time. 

In Bombay it has been held that without the assent of 
his father a son is not entitled to a partition if the father is 
joint with his own father, brothers, or other coparceners, 
through he may enforce a partition against the father if the 
father is separate from them (r). The other High Courts do 
not recognize any such exception ( s ). 

Illustrations. 

(a) If a joint family consists of a father and sons, tho sons can onforce a partition 
qj the joint family property against the father \t). Similarly, if a joint family consists 
of a grandfather and grandsons, the grandsons can onforce a partition against the 
grandfather (u). Likewise, if a joint family consists of a great-grandfather and great- 
grandsons, the great-grandsons can enforce a partition against tho great-grandfather ( v). 
Thus far there is no difference of opinion between jtho various High Courts. 

(b) A joint Hindu family consists of A, B and C, A boing C’s grandfather, and 

B being C’s father. C sues A and B for a partition of tho joint family proporty. Is (} 
A entitlod to a partition ? According to the Bombay High Court ho is not, 

I unless his father (B) consents to the partition. In tho view takon by that Court, 

B the fathor obstructs the son’s right to a partition. According to tho other High 

1 Courts, C, taking as ho does a vested intorost in tho ancestral proporty by birth, 

C can compel a partition oven during the lifo-timo of his fathor [/i], 

(o) A joint family consists of A, B andC, A being C’s fathor and B boing C’s undo 
| ! C sues A and B for partition. Is C entitled to a partition ? Accord- 

A B ing to the Bombay High Court, ho is not, unless his father (A) 

| consents to a partition. According to tho other High Courts, he is. 

C 


The conflict of decisions referred to abovo has arisen from different readings of the 
same text of tho Mitakshara ; seo Mitakshara, chapter I, section 5, verso 3. 

In Sartaj v. Deornj (u>), their Lordships of the Privy Council said : “The proporty 
in the paternal or ancostral estate acquired by birth under tho Mitakshara law is, in 


(?) Sartaj Kuari v. Deo raj Kaan (1383) 10 All. 
272, 237, 15 I.A. 51, «■». 

(r) Apah v. Ram'-handra (1892) 10 Bom. 20 
[Tclanx, J., dissenting]: Rai ttisehenchand 
v, Aswiida Koer (1884) 0 All. 600, 674. 
11 I.A. 164, 170 ; Jivahhai v. Vadilal 
(1005) 7 Bom. L.It. 232 [a rase under the 
Mayukha). 

(«) Jo;/itl Kishort v. Shib Sakai (1833) 5 All. 
430 [F.B.] [Stuart, C.J., dissenting); 
Ran-shivar v. Larhmi (1904) 31 Cal. Ill, 
123-129 ; Subba v. (Janata (1895) 18 Mad. 


179, 1H3 ; Di'inmkar v. Dhanraj (1922) 1 
l‘ut. 361, 67 l.C. 156, ('22) A.l*. 06 

(t) Sura) Bmm Karr v. Shro Proshad (1879) 5 
Cal. 148, 165, 6 1 A. 88, 100 ;./ ugmahandas 
v. Mnnyaldas (1886) 10 Born. 528; Hah 
Panthnd v. Ram Charon (1876) 1 All. 159 
fF.B.l. 

(«) Sayalintja v. S'ibbiraminiua (1362) 1 Mild. 
II.O. 77; Luljrrt v, Hajammir (1374) 12 
Bern?. L It. 373. 

(t) Wed, and Bidder, 4th ed , )> 622. 

((/■; (183») 10 All. 272, 287, 15 I.A 51, 61. 


St. 
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their Lordships’ opinion, so connected with the right to a partition, that it does not exist 
where thero is no right to it." 

KhSjaa. —The only branch of Hindu law which applies to Khojas is the law relatipg to 
succession and inheritance. This branch of the Hindu law is applied to Khojas on the 
ground of custom. No other branch of the Hindu law can bo applied to Khojas unless 
it be shown that it is recognizod among them by custom. Thus if a Khoja son claims 
partition of ancestral property against his father, ho must prove that there is a custom 
among Khojas recognizing the right of a son to claim partition against his father. Such 
a custom was set up in Ahmedbhoy v. Cassumbhoy ( x ), but the Court held that there was 
no ovidenco in support of it and tho suit brought by the son was dismissed. See notes 
to see. 5.82. 

The Punjab. —See Hari Kishan v. Chandu Lai (1917) Punj. Rec. No. 105, 
p. 408, (’18) A.L. 291 [F.B.]- 

308. Minor coparceners.—( 1 ) Where a suit is brought on 
behalf of a minor coparcener for partition, the Court should 
not pass a decree for partition, unless the partition is likely 
to be for the benefit of the minor by advancing fais interests or 
protecting them from danger {y). 

Where an adult coparcener in possession of the family 
property is wasting the property, or sets up an exclusive title 
in himself, or otherwise denies the minor’s rights, or declines 
to provide for the minor’s maintenance, it is in the minor’s 
interest that the family property should be partitioned, and 
the minor’s share set apart and secured for him (y). But if 
there he nothing to show that the partition would be for the 
benefit of tho minor, the Court should refuse to direct 
partition ( 2 ). The reason is-that generally speaking “the 
family estate is better managed and yields a greater ratio of 
profit in union than when split up and distributed among the 
several coparceners ; ” moreover the minor would as the result 
of a partition lose the benefit of survivorship which he might 
obtain if the family continued joint (a). 

(2) But though a suit cannot be brought for partition 
on behalf of a minor excopt in the cases mentioned above, the 
minority of a coparcener is no bar to a partition between the 
coparceners. A partition by agreement, though entered into 
during the minority of a coparoener, is binding on the 
minor, unless it is unfair or 'prejudicial to his interests. 
If the partition is unfair or prejudicial to the minor’s interests, 

(*) (1888) 13 Bom. 634. Senabutty (1882) 8 Cal. 637. 

(y) Mahadev v. Lakshman (1895) 19 Bom. 09 (*) Bachoo v. Mankorebai (1905) 29 Bom. 51- 

[maintenance refused]; Bholanath v. Ghnsi 60, affirmed on appeal (1907) 31 Bom. 

Ram (1907) 29 All. 373 [suit neninst 373, 379, 34 T.A. 107 [suit by a posthu- 

father]; Thangam v. Suppa (1889) 12 mous son against an adopted son—parti- 

Mad. 401; Kamakshi v. Chidambara tion refused]. . 

(1866) 3 Mad. H.C. 94; Damoodur v. (a) (1866) 3 Mad. H.C. 94, 96, 98, supra. 
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the minor may, on attaining majority, have it set aside by 
proper proceedings so far as regards himself. He may also, 
on attaining majority, enforce the agreement by suit, and it 
is no answer to the suit that he was not a party to the 
agreement (6). Where the family consists of an adult and a 
minor, the adult coparcener can put an end to the joint status 
by his conduct and declaration (c). 

Sub-section (l)—The view taken in somo of the earlier casos that a minor can sue 
for partition only in casos of wasto is 90 longer tenable. Tho law now is that a minor 
can suo for partition not only in a case of wasto, but also whero tho circumstancos arc 
such as would render it for his benefit that his sharo should bo divided off and socurod. 

Subsection (2)—Tn Balkishen Das v. Ramnarain (d), their Lordships of tho Privy 
Council said : “ There is no doubt that a valid agreement for partition may be made 

during tho minority of onu or more of tho coparceners. That seems to follow from tho 
admitted right of ono coparconor to claim a partition, and if an agreement for partition 
could not bo rnado binding on minors a partition could hardly over take place.” 

Institution of a suit for partition by minor, whether operates as a partition .—Seo a. 325 

V) (»)• 

309. Son begotten at time of partition, but bom after 
partition. A son, w l 10 was hi his mother’s womb at tho time 
of partition, is entitled to a share though born after partition, 
as if he was in existence at the time of partition. If no share 
is reserved for him at the time of partition, ho is entitled to 

have the partition re-opened and share allotted to him (e). 

• 

Illustrations. 

(a) A and his two sons IS and C are members of u joint Hindu family. Tho father 
and sons propose to divide tho joint family property. A' s wife, X, is pregnant at tho 
time, and tho pregnancy is known to tho family. In such a ease, tho property should 
be divided into five parts, of which A, B, C and X will each tako ono part, and the fifth 
part should bo set apart to abido tho event, so that if a son is born, it may bo allotted 
to him, and if a daughter is born, it may bo divided again between A, B, C and X. 

(b) A and his son IS arc members of a joint family. Tho fathor and son divide 
tho joint property botwocn themselves, each taking one-half. Five months aftor tho 
partition a son C is born to A . The partition should bo re-opened and the property 
should bo divided into three parts, each member taking one-third. 

After-born sons .—A son born aftor partition may havo been begotten either at 
the lime of partition or subsequent to the partition. The present section deals with the 
former case; the next section deals with tho latter ease. As to tho rights of a son in 
his mother’s womb, soo notos to sec. 270 at p. 328 above. 


Ss. 

308,309 


(6) Balkishen Das v. Bamnnrain (11)03) 30 Cal. | 
738, 30 r.A. 139 [agreement. held to ho 
fair]; Chanrirappa v. Dannvu (189.7) 19 | 
Bom. 593 [dlttoj; Awatth v. Sit a ran •( 1907) | 
29 All. 37 [agreement enforced at suit ; 
of minor] ’ Lai Bahadur v. Sis pal (1892) 

14 All. 498 [where tho full Hharc of the 
minor was not assigned to him] ; Krish- 
nahai v. Khnrujouda (1894) 18 Bom. 197 
[where no share was reserved tor the 


minor at all! 

(r) Dnynnrshumr Krishna v. Atlanta I ’usivlro 
(193(1) 00 linn). 7311, 38 I Sum. |,.H, 579, 
1(14 l.r. (132, (M0) A IS. 290. 
id) (1903) 30 Cal. 738, 7.72, 30 I.A. 139, 150. 
(«) yrkripivinw v. .1 aniswarian (1870) 4 Mad. 
If.C. .'.07 ; Kalidas v. Krishna (1809) 2 
Bens L.R. [K.K.] 103, 118-121 ; flantnanl 
v. Ilhimai-harpa (1888) 12 Bom. 105, 
108-109. 
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S. 310 310. Son begotten as well as bom after partition — 

A father separating from his sons may or may not reserve to 
himself a share on partition. The rights of a son bom as 
well as begotten after partition are different according as the 
father has or has not reserved a share to himself. 

(1) Where the father has reserved a share to himself, a son 
who is begotten as well as born after partition is not entitled 
to have the partition re-opened ; but in lieu thereof he is 
entitled, after the father’s death to inherit not only the share 
allotted to the father on partition, but the whole of the 
separate property of the father, whether acquired by him 
before or after partition, to the entire exclusion of the separated 
sons (/). Thus if A has three sons B, C and «D, and he separates 
from them all , reserving one-fourth share to himself, and a 
son F is born to A three years after the partition, F will take 
on il*s death the one-fourth share allotted to A at the parti¬ 
tion and also the whole of A r s separate property to the entire 
exclusion of B, C and D. If A has dissipated his share, and 
leaves no property, F takes nothing ( g ). Next, suppose, 
that A does not separate from all the three sons, but separates 
from B alone and remains joint with C and D, and F is sub¬ 
sequently born to A. In this case C, D and F will, on ^4’s 
death, all take in equal shares the portion of the joint property 
allotted to A, C and D at the partition, and also A’s separate pro¬ 
perty ; that is to say, the separate property of A and the portion 
of the joint family property allotted to A, C and D at the 
partition will be divided equally among C, D and the after-bom 
son F (h). The same principle applies if A separates from 
B and C, and remains joint with D, and F is subsequently born 
to A. 

(2) Where the father has not reserved a share to himself on 
a partition with his sons, a son who is born as well as begotten 
after the partition is entitled to have the partition re-opened 
and to have a share allotted to him’not only in the property 
as it stood at the time of the original partition, but in the 
accumulations made with the help of that property (i). Where 
at a partition between a father, his son by the first wife and two 

(/) Kalidat v. Krishna (1800) 2 Bmp. L. K. See this case criticised in Ghose's Hindu 

F. B. 103, 118-121 ; Natval Singh v. Shag- Law, 3rd cd„ pp. 572-573. See also 

win Singh (1882) 4 All. 427. Fakirappa v. Yellappd (1898) 22 Bom. 

(^) Shirajirao v. Vasantrao (1910) 13 Bom. 207, 101; Nana v. Samehandra (1909) 32 

272, 2 I.C. 294. Mad. 377, 2 r.C. 510. 

(A) Qanpat v. Oopalrao (1899) 23 Bom. 030. (t) Chengama v. Munisami (1897) 20 Mad. 75 
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sons by the second wife a small item was allowed to the &.ther 
for maintenance, with a clause that an after-born son should 
be provided out of the share allotted to his mother and full 
brothers, it was held that the right of the after-born son to 
reopen the partition was not affected by the clause (j). 

311. Adopted son.—As to the share of an adopted son in 
a partition:— 

(1) between him and after-born natural sons of his 
adoptive father, see sec. 497 ; 

(2) between him and other coparceners, see sec. 499 (2). 

312. Illegitimate son.— (1) An illegitimate son of a 
Hindu may be* a sen by concubine who is a dasi, or he may 
be a son by a concubine who is not a dasi. A dasi is a con¬ 
cubine who is in the exclusive and continuous keeping of a 
Hindu. An illegitimate son of a Hindu by a dasi is called 
dasiputra (k). We are here concerned only with a dasiputra. 

(2) Illegitimate sons of the three regenerate classes [s. 1] 
are not entitled to inheritance or to any share on partition; 
they are entitled to maintenance o,nly (l). This proposition 
is founded on the Mitakshara, ch. I, s. 12, para. 3. 

(3) Illegitimate sons of Sudras are entitled to certain 
rights of inheritance and partition. The text of the Mitak¬ 
shara bearing on the subject is as follows 

“ The son begotten by a Sudra of a female slave [dasiputra] obtains a share by the 
fathor’s choice or at his pleasure. But aftor [the demise of] tho father, if there 
be sons of a wedded wife, lot those brothers allow the son of the feinalo slave 
to participate for half a share ; that is let them givo him half [as much as is tho 
amount of one brother's] allotment: ” Mitakshara, chap, i, sec. 12, para. 2. 

A Sudra father may be joint with his collaterals or he may 
be separate from them. The above text refers to the estate 
of a separated householder (m). 

The following propositions are well established :— 

(1) The illegitimate son of a Sudra does not acquire by 
birth any interest in his father’s estate. He cannot tlierefore 
enforce a partition 1 * against his father in his life-time (n). But 


(j) Athilinga Gounder v. Ramnuiami Goundrr , 
(1045) Mad. 297. ! 

Ik) Hahi v. Gorind (1870) 1 Bom. 97, 110 ; Sadu I 
v. Baiza (1880) 4 Bom. 37 [K.B.l; Krish- 
nayyan v. Muttusami (1884) 7 Mad. 407, 
412 ; Brindagana v. Radhammi (1889) 12 
Mad. 72, 80; Soundarajan v. Arana- 
chalam (1916) 39 Mad. 136, 33 I.C. 858, 
CIO) A.M. 1170 ; Sarumti v. Mannu (1879) 

2 All. 134; Ilargobind v. Dharam Singh 


(1884) 6 All. 329; Itujani A’ath Dai v. 
A’tlai Chandra Dry (1021) 48 Cal. 643, 63 
I.C. 50, (’21) A. C. 820[K.H.|. 

( l ) Roshan Singh v. Baltant Singh (1000) 22 

All. 191, 27 I.A. 51 ; Chuoturya v. Sahub 
1‘urhulad (1857) 7 M. I. A. 18. 

(m) llano)i v. Kandnji (1885) 8 Mad. 557, 561. 

(n) Raja JnicnUra v. XUyanand (1891) 18 Cal. 

151, 155, 17 I.A. 128; (1880) 4 Bom. 37, 
44-45, lupra. 


Ss. 
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Ss. the father may, in his lifetime, give him a share of his property, 
312-314 even a share equal to that of a legitimate son (o). The gift by 
the father of some property, describing it as his self-acquired 
property, for maintenance, does not separate the illegitimate 
sons in respect of the joint family property (p). 

(2) On the father’s death, however, he succeeds to his 
estate as a coparcener with the legitimate son of his father, with 
a right of survivorship, and he is entitled to enforce a partition 
against the legitimate son. Oh a partition between an 
illegitimate and a legitimate son, the illegitimate son takes 
only one-half of what he would have taken if ho were legiti¬ 
mate, that is, the illegitimate son takes one-fourth, and the 
legitimate son takes three-fourth (q). If r either of them dies 
before partition, the survivor takes the whole estate (r). 

(3) If the father was joint at his death with his collaterals, 
e.fj., his brothers or their sons, or his uncles or his sons, the 
illegitimate son is not entitled to demand a partition of the 
joint family property, but he is entitled as a member of the 
family to maintenance out of such property, provided his father 
left no separate estate (s).' 

Sou notes to sec. 43, nos. 1-3, “ Illegitimate sons.” 

313. Absent coparcener.—-An absent coparcener stands 
on the same footing as a minor, and his right to receive a 
share extends to his descendants ( t). 

The right of the descendants, however, would bo subject to the law of limitation : 
see the Indian Limitation Act, 1908, Soh. I, arts. 127 and 144. 

314. Purchaser.—A purchaser of the undivided interest 
of a coparcener at a sale in execution of a decree can 
demand partition according to all schools. A purchaser of 
the interest of a coparcener by private contract can claim parti¬ 
tion in Bombay and Madras, but not in Bengal or the United 
Provinces. The reason is that according to the Mitakshara 
law as interpreted in Bengal and the United Provinces, a 
coparcener cannot sell his interest in the coparcenary property 


(») Kuril ppniiiia v. Kulvkain (1000) 23 Mail. 10 ; 
/'in k n itiriiini/ v. Dorn*ini mti (1931) !) 
It aim. 200. 132 I.C. 817, C31)‘.V.U. 21«. 

(/i) Snkham m Satu v. 8Viiimra«(1932) 3 1 Hum. 1, 
H. HM. 137 I.C. a72. (’32) A.H. 234. 

(</) Kiimulaniimil v. l'i\rantnitha*mimi (1023) 50 
l.A. 32, 40 Mail. 107. 71 I.C. 043, (’2!) 
A IT. 8. 

(r) Jlitjn Jot/iiiilrn v. X itijiuuuui (1801) 18 Cal. 
151, 17 l.A. 128. 


(«) Vrllniyitppa Chrtty v. Xiilarajan (1932) 55 
Mail. 1, 58 I.A. 402, 134 I.C. 1084, (’31) 
A.IT. 204: llnnoji v. Kandoji (1885) 8 
Mail. 557. Sntlii v. lfai;«(1380) 4 Bom. 37. 
44-45 [ !■'. II. 1 , Thnnqnm v. Sup pa (1889) 
12 Mail. 401 ; Kurilppa v. Kama rasa mi 
(1902) 25 Mail. 429; Gopnlaaii'ann v. 
Ariiiiarhrlliim(VMi) 27 Mad. 32 : Panathi 
i. Tlrinimttlni (1387) 10 Mad. 334. 

(0 Strani>i’ , s Hindu Law, \ol. i, j>. 200: vol. 
il, 1*. 341. 



PERSONS ENTITLED TO A SHARE. 


399 


without the consent of the other coparceners [ss. 260 and S*. 
261]. 314 » 315 

A gift or devise by a coparcener of his undivided interest is void according to the 
Mitakshara law as applied in all the provinces (,s. 258]. Therefore, a donee or a devisee, 
of an undivided interest cannot sue for partition (it). 


315. Wife. —(1) A wife cannot herself demand a 
partition {v), but if a partition does take place between her 
husband and his sons, she is entitled to receive a share equal 
to that of a son and to hold and enjoy that share separately 
even from her husband (w). Where at a partition between a 
father and his three sons, the’ wife was not allotted a share, it 
was held that she was entitled to reopen the partition, there being 
no waiver merely by her not asking for a share but that in the 
partition the value of the ornaments taken by her must be 
■taken into account (x). Where a son institutes a suit for 
the partition of joint family property impleading his 
mother and other members of the familv as defendants and 
a # preliminary decree is passed, tlje mother does not become 
owner of the share allotted to her until the preliminary decree 
is carried out and there is a division by metes and bounds. 
Therefore a mortgagee suing on a mortgage before the property 
is actually divided can obtain a valid mortgage decree without 
imploding the mother (#/). 


(2) The expression k ‘ wifein relation to 
includes their step-mother (z). 


“ sons 




(3) If the wife has stridhanu given to her by her husband 
or father-in-law, its value should be deducted from her share (a). 


(4) The above rules also apply when a father himself 
makes a partition of ancestral property among his sons | s. 325J. 


Illustration s. 

(a) A has two wives U and C, a son J) by li, and four sons by V. ]) sues his father 
A for partition. Each of these eight persons is entitled to a one-eighth share including 
li and C : Dular Koeri v. Ihvarkannth (1905) 32 Cal. 234. [See as to mother, s. 310, 
below]. 


(«) Iiaba v. Tiininn (1884) 7 Mud. 357 |F.It ]. 
(«) Pnnna Hi bee v. liadha Kissen (1004) 31 Cal. 
470. 

lie) Dular Koeri v. Dtcarlranath (1905) 32 Cal. 
234 [«uit for partition by son agaln-t 
father]; Jairatn v. Xallot (1907) 31 Bom. 
54 [ditto 1; Sttmnm v. Chvnder Man 
(1882) 8 Cal. 17; Partap Singh v. Do lip 
Singh (1930) 52 All. 596, 125 l.C. 702, 
C30) A.A. 537; Dhanabathi Bibi v. 
Pratapmull Aganealla (1934) 01 Cal. 1050, 


154 l.C. 055. C35) A.('. 131 
(r) Hadhabm v. Paudhannnth (1912) Xair. 554, 
194 l.C. 721, ('41) A.N 135 
(y) Pralnpmall .1 ganealla v Dhanabati Ihbi 
(1936) 63 I.A. 33, 63 Cal. 691, 38 Bom. 
1,.U 323, 159 l.C 1080, (’30) A.PC. 20. 
U) (1907) 31 Bom. 51 (MaMikliu], supra; 
llatbauna v. Deianna (1921) 48 Bom. 
468, 80 l.C. 168, ('24) A. B. 444 

[Miiak-hara], 

(a) (1907) 31 Horn. 54, supra. 
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315,316 


(b) A ban a wife It, two sons by It, and a son C by a predeceased wife. C sues 
his father A for partition. Each of those five persons is entitled to a one-fifth share 
includiig It: Jairarn v. Nuthu (1907) 31 Bom 54. 

Madras Presidency. —In Southern India the practice of allotting shares upon parti¬ 
tion to females has long since become obsolote (5). See Strange’s Hindu Law, 5th ed., 
p. 178, f.n. (a) and Maenaghten’s Hindu Law, 3rd ed., p. 50. 

Putrabhaga. —When the division is by number of sons it is called putrabhaga : when 
the division is according to wives, it is known as patnibhaga. Putrabhaga is now the 
recognized mode of division. But the custom of patnibhaga prevails in some places and 
in some families especially among Sudras(r). 

Whether a share, allotted to a wife on partition is her stridhana f —The share allotted 
to a wife (which expression includes step-mother) on partition is not her stridhana unless 
it be shown that it was given to her absolutely [s. 128]. 

The present section doals with tho rights of a female who occupies the position of a 
wife. The next section deals with the rights of the same female after her husband’s death, 
that is, a female who has bocomo a widow, and occupies tho position of a ma'.a, that is, 
mother or step-mother, towards the sons of her deceased husband. ^ 

316. Widow-mother.—(I) A mother cannot compel a 
partition so long as the sons remain united. But if a partition 
takes place between the sons, she is entitled to a share equal 
to that of a son in the coparcenary property (d). She is also 
entitled to a similar share on a partition between the sons and 
the purchaser of the interest of one or more of them ( e ). Where 
a son sues for partition but dies during the pendency of the 
suit and the mother was brought in as the legal representative 
she is entitled only to his share and not to a mother’s share (/). 
See sec. 35. 


(2) If the mother has received stridhana from her husband 
or father-in-law, its value should be deducted from her share ( g ). 

(3) The term “ mother ” in this section includes 
step-mother (h). 

(4) On a partition between sons by- different mothers 
when more than one mother is alive, the rule is first to divide 
the property into as many shares as there are sons, and then 
to allot to each surviving mother a share equal to that of each 
of her sons in the aggregate portion allotted to them ( i ). 


(6) Submmatuun v. ArunarMu m(l'JUj) 23 Mad. - 

1,8. j 

(c) PaltinutpiKi v. Alayyan (1921) 4S I.A. 539, I 
44 Mail. 740, (14 l.C. 4311, (’22) A.IT. 228. , 
(tl) Dam-miinr v. Sen ability (1882) 8 Cal. 537 ; j 
Ditnen-dnrdas v. Ullitmrnia (1803) 17 Horn. ■ 
271 : Choieiihry danesh Butt v. Jewarh i 
(1001) 31 Cal. 202, 271, 31 1 A. 10, 13; i 
Ieree Prrzhnd v. Xnstb Koer (18S4) 1(1 Cal. 1 
1017 [alli'iji'il waiver of right to partition |. 
(r) Dili no v. I)i nit Xnth (1881) 3 All. 88 ; Ami tin 
Lull v. Manielc hill (11100) 27 Cal 331 , 
Jiiilfinlia v. Full it nun I (1000) 27 Cal. 77 
| jiidunu'iit re-teil on the DavaMiiujii]. 

(f) Purbatnh it v. liansidhttr (1043) All, 810, 


('43) A.A. 350. 

(<j) -Jiithori v. Mont Mohun (1886) 12 Cal. 163 ; 
Jarioa Nath v. Brojonath (1874) 12 Ben;-'. 
L.K.385. 

(A) Damoodnr f. Senabutly (1882) 8 Cal. 537; 
Diunodiirdaii v. llUilinram (1803) 17 Bom. 
271, 286-287 ; liar Na ruin v. Bixhamb/uir 
(1010) 38 All. 83, 31 l.C. 907, (’15) A.A. 
340 ; Tnjh Inilnr v. Htirnam (1023) 6 l.ah. 
437. 0(1 l.C. 1035, (*25) A.I.. 568; Sahrb 
llni v. Sim ft'i Ah mud ( 1027) 31 C.W.X. 072, 
101 l.C. 420. ('27) A.IT. 101. 

(t) Kristo Bhabiney v. Ashutosh (1886) 13 Cal. 
30. 
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Official Assignee, observing at the same time that the joint family property might bo 
made available for the payment of the father’s debts under a, 62 (2) of the Presidency- 
Towns Insolvency Act. ^As to cases in which it was held that upon the insolvency of the 
father the share itself of tho son vested in the Official Assignee, their Lordships at p. 27 
said as follows - 

“ That means that when a Hindu, who happens with his sons to constitute a joint 
family subject to tho law of the Jlitaksharn, is adjudged an insolvent under tho Presi¬ 
dency-Towns Insolvency Act, 1909, not only his own rights but nil the rights and 
interests of his sons who are his coparceners in joint family pioperty vest in tho Official 
Assignee by virtue of tho adjudication alone. That is a startling proposition.” 

And later on at p. 33 their Lordships said :— 

“If tin ir Lordships had to construe s. 7 of tho 11 and 12 Viet., c. 21, they would 
doubt that tho Imperial Parliament sitting at Westminster in passing tho 11 and 12 
Viet., e. 21, ever contemplated or intended that ‘the real and personal ostato of such 
petitioner* which a court might order to bo vested in an Official Assignee, or a right to 
sell it for the debts of a Hindu father, might bo held to include or should include the 
unpartitioned separate inter .‘st of a Hindu coparcener, who was not a petitioner, in the 
immoveable property of a joint family.” 

Tho point for decision in Sat Namin'* case was whether on the insolvency of a 
father of a joint Hindu family, his son was entitled to maintain a suit for pre-emption 
with' respect to a certain house which belonged to the joint family as “ owner ” of a 
contiguous and dominant tenement. If in addition to tho father’s interest in the 
tenement tho son’s interest also vested in the. Official Assignee under tho Presidency- 
Towns Insolvency Act, the son could not be regarded as an owner of the tenement anil 
ho would not therefore bo entitlbd to maintain the. suit. Hut ho would bo so entitled if 
hie interest did not vest in tho Official Assignee. ' Their Lordships of tho Privy Council 
held that, tho son’s interest did not vest in tho Official Assignee and that tho son was 
entitled to maintain the suit. Tho ground of tho decision was that tho only property 
that vested in tho Official Assignee was tho “ property ” of tho insolvent, and that tho 
son’s interest was not tho “ property ” of t.lfb insolvent father within tho moaning of 
s. 2 (d) of tho Act, as the wording of that section contemplated only an “ absolute and 
unconditional power of disposal,” which a 'other's power is not, as it depends upon 
tho existenco of debts liable to bo satisfied out of tho son’s share. 

But though tho son’s interest in joint family property may not be tho “ property ” 
of the insolvent father within tho meaning of the Presidency-Towns Insolvency Act and 
may not therefore vest in the Official Assignee, tho question still remains whether the 
capacity to exercise the pou'er which tho father of a joint family has to alienate tho whole 
coparcenary property including his son’s interest therein for payment of his antecedent 
debts vests on his insolvency in tho Official Assignee. Tho answer to this question 
depends on a consideration of s. 17 and s. 52 (2) (b) of the Prosidoncy-Towns Insolvency 
Act. Under s. 17 when a person is adjudicated insolvent, his “ property ” vests in the 
Official Assignee and becomes divisiblo among his creditors. S. 52 (2) (b) declares that 
“ the property of tho insolvent ” shall comprise tho following particulars, namely, “ tho 
capacity to exercise and to take proceedings for exercising all such powers in or over 
or in respect of property as might havo boen exercised by tho insolvent for his own benefit 
at the commencement of his insolvency or before his discharge.” The combined effect 
of these two sections is that on tho insolvency of the father of a joint Hindu family, tho 
capacity which tho father has to exorcise tho power to alienate tho whole coparcenary 
property including his son’s interest therein for payment of his antecedent debts not 
incurred for illegal or immoral purposes vests in the Official Assignee. It has accordingly 
been held by the Privy Council that when at the commencement of his insolvency a 

11 


S. 265 




322 


HINDU LAW. 


Ss. father has the power to enforce by sale of the whole joint family ostate the pious obliga- 

265,266 tions of his sons to discharge out of their interest his thou existing untainted antecedent 

debts, tfie capacity to exercise that power for the bene ft of the insolvent vests in the Official 
Assignco after adjudication, whatever may bo the technical effect of tho adjudication 
upon tho coparcenary in other respects. The Official Assignee, therefore, may sell the 
whole coparcenary property, as he could havo done before tho docision in Sat Namin'a 
case, for payment of such debts (i). Tho Provincial Insolvency Act, however, does not 
contain any provision corresponding to sec. 52 (2) (b) of the Presidency-Towns Insolvency 
Act. 

Summary— -To sum up, tho position appears to be that the Privy Council have 
held (1) that on tho adjudication of the father the interest of the son in tho joint family 
property does not vest in tho Official Assignco, but (2) that the father's power to sell 
the son’s interest in tho joint family property for debts which are not immoral or illegal 
can bo exercised by tho Official Assignco. Both tho Privy Council decisions were under 
the Presidoncy-Towns Insolvency Act, but as their Lordships in tho later case approved 
of tho decisions under tho Provincial Insolvency Act, tho samo view would probably be 
taken by the Privy Council under that Act. 

(4) Two or more members of a joint family may be 
adjudicated insolvents on a single petition if they are liable on a 
joint debt and have committed a joint act of insolvency, .but 
the joint family as such cannot be adjudicated insolvent (j). 

f 

266. Joint family firm—Minor—Insolvency. -A minor 
member of a joint family firm cannot as such be adjudged an 
insolvent (k). 

A Hindu dies leaving a business. On his death the business descends to his live 
sons, A, H, V, l) and E. 1H is a minor. The firm is unable to pay its debts. A, B,C and 
D may bo adjudged insolvents, but not E, as E is a minor. This proceeds on tho rule 
of English as well as Indian law that an infant partner cannot be adjudicated an 
insolvent (l). But though E cannot bo adjudged an insolvent, the Official Assignee 
succeeds on the insolvency of A, 1J, C and D, the managing mombers of the joint family 
firm, to the right of a manager to alienato tho joint family property including tho share 
of minor coparceners for the payment of debts incurred in the course of the business (m). 

The above observations apply only to an ancestral business. A different rule applies 
when a new business is started by the adult mombers of a joint family after tho death 
of tho ancestor. In such a case tho mattor rests purely on contract with the result that 
on the insolvency of A, B, C and D, the Official Assignee does not succeed to the rights 
of a manager of a joint family firm, but gots a right merely to recover the minor’s share 
for tho benefit of tho creditors of tho partnership, if tho minor was admittod to the 
benofits of tho partnership within the meaning of see. 247 of the Contract Act (n). 

(i) Hat Nit ram v. Sri Ji alien Das (1028) 7 482, supiii. 

Lah. 376, 80 I.C. 000. (’2. r >) A.L. 410; ' (mi) Nunna v. Chidaraboyina (1003) 20 Mftd. 214, 
halnsami Ayyar, In re (1928) !U Mud. | but see 42 Cal. 225, 233-240, 26 I.C. 

417, 112 I.C. 541, (’28) A.M. 735 IIT.1L]. 836, ("15) A.C. 482, supra . Ml. Champa v. 

(j) Mahabir Prasad PdMar v. llam Tahal Official Needier, Karachi (1934) 15 Lab. 9, 

Mandar (1937) 16 l’at. 724, 172 I.C. 737, 144 I.C. 636, (’33) A.L. 001; Bhola Prasad 

(’37) AIL 665; Poholo Mai v. Basunl v. Hamkumar Marwuri (1032) 11 Pat. 300, 

Ham I.L.R. 1041 Lah. 55, 02 I.C. 532. j 139 I.C. 31, (’32) A.l*. 231. 

(!■) Sam/asiCharanv. Asutosh (1915) 42 Cal. 225, («) Sanyasi Charan v. Krishnadhan (1022) 40 

26 I.C. 836, (’15) A.C. 482 ; Jlansraj Main, LA. 108, 49 Cal. 560, 67 I.C. 124, (’22) 

In re (1883) 7 Hum. 411, 413. Sec also , A.l’C. 237 [business not ancestral but 

Sobodrcp Chunder, In re (1886) 13 Cal. 68 . new--case Roverned by Contract Act, 

0) (1015) 42 Cal. 225, 26 I.l'. 836, (’15) A.C. a. 247 ami decided under that acctlonl. 
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It is well established that a minor cannot be a partner, but ho may be admitted to 
the bonefits of a partnership between the adult mcmbors in rospoct of a new businoss 
started by them, in which case the minor’s sharo in tho proporty of tho firm liable 
for the obligations of tho firm. See notes to soc. 234, " New business," at p. 206. 

VI—-SETTING ASIDE ALIENATIONS. 

267. Setting aside gifts. -A coparcener, according to 
the Mitakshara law, cannot make a gift of the coparcenary 
property, not even of his own interest in the property [s. 258]. 
Therefore, where such a gift is made, and it is objected to by 
the other coparceners, the Court will set aside the gift in its 
entirety . The gift is not valid even to the extent of the donor’s 
interest in the property [s. 2*70, sub-sec. (1), ill. (a)]. 

The above rule does not apply to gifts by a father of ances¬ 
tral property to the extent mentioned in secs. 225 and 226. 

268. Setting aside sales and mortgages—Bombay, Madras and 
the Central Provinces.— (1) Where a member of a joint family 
governed by the Mitakshara law as administered in the 
Bombay and Madras Presidencies sells or mortgages more 
than his own interest in the joint*family property, the aliena¬ 
tion not being one for legal necessity [s. 242] or for payment 
by a father of an antecedent debt [s. 295], the other members 
or persons to whom their interests in the property have passed (o), 
are entitled to have the alienation set aside to the extent 
of their own interests therein (p). The alienation cannot be 
set aside in its entirety, for according to the law as prevailing 
in Bombay and Madras, a coparcener can alienate his own 
interest in the joint property. If any coparcener has consented 
to the alienation, the alienation will bind his interest also 
[s. 242 (3)]. 

(2) Equities on setting aside alienations. Where an 
alienation is not for legal necessity or for payment of an 
antecedent debt, and it is set aside at the instance of the 
other coparceners as regards their shares, there is no equity 
entitling the alienee to a refund of a proportionate part of the 
purchase-money in respect of those shares ( q ). And it has 
been held that even if a suit is brought by the sons for a parti¬ 
tion and for setting aside an alienation made by their father, 
the sons are not, as a condition to recovering their share of 
the property, under a pious obligation to refund to the alienee ' 
their share of the consideration received by the father. The 

(o) Alla Venkataramanna v. Palnrherla Alan- v 1 ’Htappa (I02»j 62 Bom. 307, 100 I.U. 

gamma (1944) Mad. 867. j 532. (’28) A.B. 150. 

(p) Afarappa v. Rangatami (1900) 23 Mad. 80; ! 

Naro v. Paranowda (1917) 19 Bom. L.R. ! (</) Virabadra v. (lururtnhita (1899) 22 Mad. 

69 ; 39 I.C. 23, (’16) A.B. 130 ; Ramappa < 312. 
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S8. ground of the decision is that the pious obligation to pay the 
268,269 father’s debts attaches only to a debt existing at the date of the 
suit , and that the consideration received by the father from the 
alienee is not in the first instance a debt due from the father ; 
it becomes a debt only when the alienation is set aside and a 
decree is obtained by the alienee against the father for failure 
of consideration (r). [See the cases cited in sec. 269 ( 2 )]. 

Equities on setting aside alienations .—Tho rulo that a coparcener cannot make a gift 
of his sharo cannot bo evaded by making a salo at a grossly inadequate prico (s). As to 
how the equities should be worked out if tho transaction amounts in effect to a gift, see 
the undermentioned caso (t). 

Improvements made by alienee.- See sec. 185 [Equities on sotting aside alienation 
by widow], and the undermentioned caso (u). 

Mesne profits on selling aside alienation.- Where an alienation is set aside under 
this section, and tho purchaser is in possession, lie may bo required to pay mosne profits 
from tho date on which tho sain is repudiated by tho othhr copaVconors, but not from 
the date of sale, tho sale being valid until it is repudiated (v). 

269. Setting aside sales and mortgages—Other Provinces — 
(2) Where a member of,a joint family governed by the 
Mitakshara law as administered in Bengal and the United 
Provinces sells or mortgages the joint family property or 
any portion thereof without the consent of his coparceners, 
the alienation is liable to be set aside wholly unless it was for 
legal necessity [s. 242], or for payment by a father of an 
antecedent debt [s. 295], and it does not pass the share even 
of the alienating coparcener. The result is that if the aliena¬ 
tion is neither for legal necessity nor for the payment of an 
antecedent debt, the other coparceners are entitled to a 
declaration that the alienation is void in its entirely (tv). Even 


(r) Srinirnsa v. Kuppuswami(l92l) 44 Mad. 801 
04 l.C. 098 (’21) A.M. 447 ; 1‘olarurapa, 
Linguyya <fc Or*, v. Vupputusi Punnayya 
A On. <1942) Mad. 502, 198 l.C. 588, 
(’42) A.M. 183, [K.B.l 

(«) Hottala v. Pvlieat (1904) 27 Mad. 102; 
Venkatapathi v. 1‘appia (1928) 61 Mad. 
824, 113 l.C. 158, (’28) A.M. 788. 

(I) (1928) 01 Mad. 824, 113 l.C. 158. (’28) 
A.M. 788, supra. 

(u) Ramappa v. Yellappa (1928) 52 Bom. 807, 
109 l.C. 1)32, (’28) A.B. 160. 

(e) Ramasami v, Venkatarama (1923) 40 Mhd. 
815, 822, 75 l.C. 400, (’24) A.M. 81; 
Oangabisan v. Vallabhdas (1024) 48 

Bom. 428, 432, 87 l.C. 703, (’24) A.B. 433. 
(u>) Sadabart Prasad v. Foolbash Koer (1800) 
3 Bonn. L.R. IK. B.] 31 [mortgage]; Madho 
Parshad v. Merhban Singh (1891) 18 Cal. 
157, 17 I.A. 104 [sale]; Ralgobind l)a* v. 
Aarain Lai (1893) 15 All. 339, 20 I.A. 110 
[mortgage]; Chandradeo v. Mata Prasad 
(1909) 31 All. 170, 208, 1 l.C. 479 [K.B.] 
[mortgage]; Kali Shankar v. Aawab Singh 
(1909) 31 All. 507, 3 l.C. 909 [mortgnge] ; 
Aarain Prasad v. Sarnam Singh (1917) 44 


I.A. 163, 39 All. 500, 40 l.C. 284, (’17) 
A.PC. 41 [mortgage]; Anarit Ram v. 
Collector of Utah (1918) 40 All. 171, 44 l.C. 
290, (’17) A .PC. 188 [mortgngel; Sahu 
Ram v. Rhup Singh (1917) 44 I.A. 126, 
39 All. 437, 39 l.C. 280, (’17) A.PC. 01 
[mortgage]; Manna Lai v. Kara Singh 
(1920) 1 Pat. L.J. 6, 50 l.C. 766, (’19) 
A.PC. 108 [mortgage]; Ram Sahai v. 
Parbhu Dayal (1921) 43 All. 055, 63 l.C. 
358, (’21) A.A. 137 [sale]; Radam .v. 
Madho Ram (1921) 2 Ball. 338; 66 I C. 
19, (’22) A.L. 241 [sale by father]; Daya 
„ Ram v. Jlarcharan Das (1927) 8 Lali. 
678, 107 l.C. 781, (’28) A.L. Ill [sale by 
father]; Amur Dayal v. liar Pershad 
(1920) 6 Pat. L.J. 605, 68 l.C. 72, (’20) 
A.PC. 433 [mortgage]; Ram Bilas v. 
llamyad (1020) 5 Pat. L.J. 622, 58 
l.C. 303, (’20) A.P. 441 [mortgage]; 
Mathura v. Rajkumar (1921) 0 Pat. L.J. 
520, 02 l.C. 132, (’21) A.P. 447 [F.B.] 
[mortgage]; Angraj v. Ram Rup (1931) 
0 Luck. 158, 127 l.C. 38, (’30) A.O. 284 
[Buit for possession'by mortgagee]; Malak 
Chand v. Biro Lai (1936) 11 Luck. 449, 
157 l.C. 945, (’85) A.O. 610. 
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in the Punjab where by custom a son cannot claim partition 
against the father, the son is entitled to joint possession with 
the father when the alienation is set aside ( x ). See sec. 200 
above. 


It has been held in Allahabad and Patna that the aliena¬ 
tion can be impeached only by a coparcener other than the 
alienating coparcener or by a transferee who has acquired 
the interest of the entire joint family in the property alienated (//). 

The power of avoidance in such a transferee cannot be 
greater than that of the coparcenary body at the time of the 
transfer (z). 


(2) Equities on setting aside alienations .—Where in Bengal 
and the United Provinces an alienation is set aside in its 
entirety, the question often arises whether the alienee is entitled 
to any equity or charge on the alienor’s share for the consi¬ 
deration paid by him to the alitfnor. It has been held by 
the Judicial Committee that he is not (a), except perhaps in 
special circumstances such as those which existed in Mahabecr 
Persad v. Ramyad ( b ). » In that ease the High Court of Bengal 
declared a charge on the shares of the mortgagors (being the 
father and his eldest son) in favour of the mortgagee on the 
ground that they had represented to him that they had power 
to charge the joint family property which, in fact they had 
not [ills. (1) and (3)]. And it has been held by the same 
tribunal that even where such circumstances exist, the equity 
(if any) arising out of them cannot be enforced where the 
coparcener who made the alienation is dead and his share 
has passed by survivorship to the other coparceners, such as 
nephews, who are not liable for the personal debts and obliga¬ 
tions of the deceased (c). They take the share of the deceased 


(z) Raj Kixliore v. Madan Oopal (1932) 13 Lali. 

491, 143 I.C. 249, (’32) A.L. 030. 

(y) Madan Lai v. Uajendralal (1929) 51 All. 
575, 580, 110 I.C. 430, (’29) A.A. 213; 
Madan Lai v. Chutdu (1931) 63 All. 21 ; 
23-20, 128 I.C. 829, (’30) A.A. 852 ; 
Kharag Narayan v. Janki Rai (1937) 
10 Pat. 230, 109 I.C. 900, (’37) A.I*. 540 ; 
Shyam Belutri Singli v. Ranrshwar Prasad 
Saha (19U) 20 Tat. 904, 198 I.C. 208 
(’42) A.J\ 213. 

(*) Chandradeo v. Mala Prasad (1909) 31 All. 
170, 1 I.C. 479. 

(a) Xurain Prasad v. Sarnam Singh (1917) 
44 I.A. 103, 39 All. 500, 40 I.C. 284, 
(’17) A.PC. 41 [mortgage]; Anant Ram v. 
Collector of Utah (1918) 40 All. 171, 170, 
44 I.C. 290, (’17) A.PC. 188, followed in 
Ram Sahai v. Parbhu Dayal (1921) 43 All. 


055, 03 I.C. 358, (’21) A.A. 137 ; A mar 
Dayal v. liar Pershad (1920) 5 Pat. L.J. 
005, 58 I.C. 72, (’20) A.P. 433. 

(6) (1874) 12 Hen' 4 . L.ll. 90, as explained in 

Madho Parxhad'-i cose (1890) 18 Cal. 157, 
100, 17 I.A. 191, and A ’arain Prasad's 
ease (1917) 44 I.A. 103, 104, 105, 39 All. 
000, .‘.Of, 40 I.C. 281, (’17) A.L’C. 41; 
Mahabecr Persad's rase was followed in 
Jainana v. Cany a (1892) 19 Cal. 401, 410, 
where the alienation was impeached hy 
a stranger >o the family who had miceooded 
to the rights of nil the copareencrs 
including a coparcener who had not 
consented to the alienation. See also 
(1920) 5 Pat. 7,.J. 005, 58 I.C. 72, (’20) 
A.P. 433, supra. 

(e) Madho Pershad v. Mehe.rban Singh (1890) 
18 Cal. 157, 17 I.A. 194. 
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S. 269 in their right by survivorship, and are not affected by any 
such 'equity [ill. (2)]. 

There is a conflict of opinion whetl.er where a sale is 
effected by the father, and the suit is brought by the sons in 
their father's lifetime to set aside the sale, the sale not being 
one either for legal necessity or for the payment of an ante¬ 
cedent debt, the sons arc entitled to a decree without refund¬ 
ing the whole or any part of the purchase money to the 
purchaser. The High Court of Calcutta has held that they 
are not entitled to a decree without refunding the whole of the 
purchase money, the reason given being that immediately the 
sale is set aside, the purchaser would be entitled to recover the 
whole of the purchase money from the father, and it would 
thus become a debt due by the father for Which the whole of 
the joint family property, including the property sold, would 
be liable by reason of the son’s pious obligation to discharge 
the father’s debt, unless it was contracted for an immoral 
purpose (d). This view lias been dissented from by the High 
Courts of Lahore (<?), Madras ( f) and Allahabad (</). It has 
been held by those Courts that the pious obligation to pay the 
father’s debt does not attach except to a debt existing at the 
date of the suit, and the price received by the father from the 
purchaser is in no sense a debt owing by him to the purchaser. 
Tt becomes a debt only when the sale is set aside by the Court, 
for it is only then that the purchaser is entitled to a refund of 
the price for failure of consideration. It has accordingly been 
field by those Courts, that the sons are not, as a condition to 
recovering the property, under a pious obligation to refund 
any portion of the purchase money, and the sale must be set 
aside unconditionally. 

(3) An alienation which does not bind the share of the 
alienor himself cannot bind the share of a coparcener con¬ 
senting thereto [s. 242 (.3)]. 

ninslruli»ns.„ 

(1) A and his son B arc members of a joint, family governed by the Mitakshara law 
as administered in Allahabad. B mortgages his half share to M for his own personal 
benefit without A ’s consent and without legal necessity. M sues A and B for a decree for 

(d) Kotr 1 1 n k mat Itai v. JSuudrr Da* (1885) 11 | (f) Sriniiami v. Kappusirumi (11)21) 44 Mad. 

Cal. 39(1. "But see Modhao Dayal Singh \ 801, 64 I.C. 608, (’21) A.M. 447. 

v. (lollmr Singh (1808) !) W.ll. 611. 

(e) Dai/a Ham v. Jlarrharmi Das (1927) 8 Lah. ' (g) Mad an Copal v. Sati rratad (1917) 39 All. 

678, 99 I.C. (10(1, (’28) A.L. Ill; Hadam v, i 485, 40 I.C. 451, (“17) A.A. 326 ; Chan- 

Madho Ham (1921) 2 Lah. 838, 66 I.C. 19, I dradro v. Mata 1‘rasad (1909) 31 All. 176, 

C22) A. I,. 241. 1 I.C. 479. 
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sale on tho mortgage. The mortgage is void, and it cannot be enforced even against 
If s share. But .V may obtain a money decree against It personally, and attach and 
sell If s interest in the property in execution of tho decree: Balgolnntl Das v. Narain 
Lai (1893) 20 I.A. 11(5, 15 All. 339. [There were no special circumstances in this caso 
to entitle M to a charge on If s share for the money advanced by him to If.] 

(2) .1 and his brother's son If are members of a joint family governed by the 
Mitaksliara law as administered in Bengal. A sells his undivided interest in tho joint 
family property to P for Its. 10,000 without the consent of If and without legal necessity. 
Afterwards .-1 dies, and his share passes by survivorship to his nephew If. After A ’a 
death. If sues P to set aside the sale. Tho sale by A, though it was of his own share, is 
void and If is entitled to A’s share by survimrship. Even if thero was any equity in P’s 
favour, If could not be affected by it. If takes A’s share in his own right by survivor¬ 
ship and is not liable for tho personal dbbts of his uncle: Mmlho Pershad v. Mchrknn 
Singh (1890) 17 l.A. 194, 18 Gal. 157. 

(3) A joint family consists of three Hindu brothers and their sons, governod by 
tho Mitaksliara law as administered in Allahabqd. The throe brothers mortgage the 
joint family property without the consent of their sons and uithout legal necessity. 
The mortgage is void in its entirety. There being no special circumstances in the case, 
the mortgagee is not entitled to a charge even on tho shares of tho moitgagore in tho 
property: Narain Prasad v. Sarnam Singh (ltd 7) 44 l.A. 163, 39 All. 500, 40 1. C. 284, 
(T7) A.PC. 41. 

Mahabeer Persad’s case. —In Malm brer Versad v. ltamyad (1878) 12 Bong. 1.11. 
90, tho father and manager of a Joint family governed by tho Mitaksliara mortgaged 
the family property to secure a loan of Its. 3,000 obtained by him for his personal bonelits. 
Tho mortgagor had two sons, one of whom was a minor. Tho elder son had assontod 
to the transaction. The elder son sued on lus own behalf and on behalf of tho minor 
to set aside the mortgage. Tho Court held—and this constituted the special feature 
of tho case- that the father and the elder son had obtained tlm loan by representing that 
they had power to charge the joint family property, which they know thoy did not 
possess. The mortgage was declared bad, but tho learned judges who decided tho cose 
thought themselves at liberty to put a condition that, on recovery, tho property bo held 
and enjoyed by tho family in defined shares, viz,, one-third belonging to tho father, 
nnc-lhiid to the elder son, and one-third to ilio minor, and that tho shares of tho father 
anil of thi! elder son be jointly and severally subject to the lien thereon of tho mortgagee 
for the repayment of the loan of Its. 3,000 and interest thereon until repayment. By so 
doing, tho Court in substance, ordered by its decree a partition of tho property so that 
the separate shares to be obtained under the partition of tho father and tho elder son 
should be made available to meet tho el lim of the mortgagee. The lino of reasoning 
adopted by the Court was that the father i.^ad the elder son were entitled at any moment 
to claim a partition, and having made the representation that they had power to charge 
tho property, they were bound to make good tho representation and that could bo done 
by a partition. Upon this decision tho Judicial Committco remarked : “There appoars 
to bo little substantial distinction between the law thus enunciated and that which 
has boon established at Madras and Bombay; except that the application of tho former 
may depond upon the view which tho judges may take of tho equitios of tho particular 
caso whoroas tho latter establishes a broad and general rule defining tho right of tho 
creditor” (h). In Madho Pershad'u case (1890) 17 l.A. 194, 18 Cal. 157 [ill. (2)], Lord 
Watson declined to apply tho rule in Mahaheer Per sad' a case on tho ground that no 
analogy existed between tho latter ease and the ease before tho Board. In tho recent 
case of Narain Persad v. Sarnam Singh (1917) 44 l.A. 1C3, 165, 39 All. 500, 40 I.C. 284, 
(T7) A.PC. 41 [ill. (3)], the Judicial Committee appear to confine the applicability of 

(A) Deen Dayal v. Jugdeep Narain (1877) 4 T A. 247, 255, 3 (Jal. 198, 208. 
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Ss. 

269,270 


270. Objections to alienations by coparceners existing (born 
or conceived) at the time of the alienation.—(Z)Whore an aliena¬ 
tion is made by a coparcener in excess of his powers, it may 
be sot aside to the extent mentioned in ss. 208 and 269 at 
the instance of any other coparcener who was in existence 
at the time of the completion of the alienation (k). It may also 
be set aside at the instance of any coparcener who, though born 
subsequent to the date of alienation, was in his mother's womb 
at the date of alienation; the reason is that under the Hindu 
law a son conceived is, in many respects, equal to a son born (l). 

.. Illustrations. 

(a) A, governed by tho Mitakshara law, znakos a gift of certain ancestral property 
to B. A has no son at tho dato of tho gift, but a son is born to him two months lalor. 
Tho gift may bo set aside at tho instanco of tho son, as ho was in his mother’s womb 
at tho date of tho gift. The transaction boing a gift, it will bo set asido altogether, and 
not merely to tho extent of tho son’s share [s. 207]: Ilamanna v. Venkata (1888) 11 
Mad. 246. 

(b) A, governed by tho Mitnkshara law as applied in Madras, sells certain ancestral 
property to B without legal necessity. Tho salo may bo sot asido at tho instance of a 
son who, though born subsequent to tho date of salo, was in his mothor’s womb at tho 
time of sole. It will not, howovor, be set asido altogether but to tho oxtont oidy of the 
son’s interest in tho property [s. 268]: Sabapalhi v. Soniasiindaram (1893) 16 Mad. 76. 

(c) A and his son B aro members of a joint family governed by tho Mitakshara law. 
A sells certain ancestral property to C including IPs interest therein, without B' s consent 
to pay an antecedent debt of his not contracted for immoral or illegal purposos. Tho sale 
is valid in its ontirety. It cannot bo impeached by B, for it is mado to pay his father’s 
debts [s. 295]: seo Girdharec Lull v. Kanttoo Lull (1874) 14 Bong. L.R. 187, 1 I.A. 321. 


the rule in Mahabeer Persad'B ease to cases where an oxpress representation has been made 
out. Their Lordships declined to hold that such a representation was to be implied in 
all eases, and observed : “ Whethor that particular case (*.e., Mahabeer Persad'B case) 
was rightly decided or not it is not necessary to consider horo, bocause the learned judges 
proceeded upon tho footing that there had been the representation referred to. On 
looking at the facts their Lordships agree with the observation of Mr. Parikh that there 
was very little, if any, evidence of such a representation, but that there was such a represen¬ 
tation was the basis of the judgment, and unless, tho learned judges had held that an equity 
aroso out of it, thoir judgment would have amounted to this, that for every mortgage 
by the head of a joint family tho property of tho joint family could be made available 
to tho extent of tho interest of the mortgagor. Now whatever may happen when there 
are special circumstances, such as there wero in the caso referred to, that is not the general 
law.” This decision was followed by tho Judicial Committee in Ananl Ram v. Collector 
of Elah (1918) 40 All. 171, 44 I.C. 290, (’17) A.PC. 188. Tho result is that the rule in 
Mahabir Per sad’* case can no longer be applied except in casos where special circum¬ 
stances, such ns an oxpress representation, exist. 

Lease. —A loaso stands on the same footing as a salo or mortgage (*). 

Mesne profits on setting aside alienation.' —where tho purchaser from a 

coparcener has entered into possession, he may be uquired to pay mesno profits from 
tho dato of repudiation of the salo by the other coparceners, (j). ,, 


(<) Jadu v. Abdul (1011) 10 C.W.N. 03, 11 I.C i 
602. 

(j) Bhirgu Nath v. Narsingh (1017) 30 All. 61, ! 
35 I.C. 475, (*17) A.A. 479. , 

(t) Ponnambala v. Sundarappayyar (1807) 20 } 
Mad. 354; Narain Das v. liar Dayal I 


(1013) 35 AH. 571, 21 I.C. 830. 

(!) Sahapathi v. Somasundaram (1803) 16 Mad. 
76 (sale); Bamanna v. Venkata (1888) 11 
Mad. 246 (gift]; Girdharee Lall v. Kanto 
Lall (1874) 14 Bonn. I,.It. 187,1 I.A. 321; 
Deo Naratn v. Ganga Singh (1015) 37 All. 
162, 20 I.C. 871, (’15) A.A. 65. 
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At the time of completion of the alienation. —See ill. (a) to sub-s. ( 2) below, and tho 
note apjwnded to tho illustration. # 

Rights of a son in his mother's womb. —Under the Hindu law a son bogotton (or 
conceived, or in his mothor’s womb) is equal, in many respects, to a son actually in 
existence. Thus a son in his mother’s womb—and this also applies to a daughter—is 
entitled to inheritance, if bom alive. He is also entitled to a share on partition. Further, 
he is entitled to take coparcenary property by survieorship as against a legatoo of such 
property under his father’s will. That is to say, just as a son living at tho time of his 
father's death is entitled on his father’s death to take coparcenary property by survivor¬ 
ship, so is a son who is in his mother’s womb at tho time of tho father's death. The 
father cannot bequoath coparcenary property to a third person so as to defeat tho son’s 
right of survivorship whether the son was in existence at tho tirno of his death or was in 
his mother's womb at tho time [s. 256]. Lastly, an alienation that can be iinpoaehcd by 
a son actually existing at the time of alienation can also bo iinpoachod by a son who was 
in his mothor’s womb at tho time. There is, however, ono case in which the Hindu law 
does not treat a son in his mother’s womb as a son in esse and thut is as regards adoption. 
Thus a father cannot adopt when ho has a son living. Hut ho can adopt though his wife 
is pregnant at tho time of adoption and she is subsoquontly delivered of a son (w). 


(2) By after-born coparceners. -An alienation of joint 
family property made by a fatlies, there being no male issue 
in existence at the date of the alienation, is valid though 
made without legal necessity. Such an alienation cannot 
be objected to by a son born after the date of the alienation 
on the ground that it was made without legal necessity (n). 
But an alienation made by a father who has sons then living 
not being one for legal necessity, or for payment of an ante¬ 
cedent debt, if made without thpir consent, may be set aside 
by one of those sons - partially or wholly according to the 
province in which the question arises (ss. 259 and 200). If all 
the sons living at the time of the alienation predecease their 
father and no other son is born before the death of the last 
of them so that the father remains the sole coparcener for some 
time, then the alienation is not liable to be impeached by after- 
born sons (o). If, before the sons alive at the time of the 
alienation are all dead, another son is born, in the provinces 
referred to in s. 260, the alienation may be set aside at the 
instance of the latter also (p), unless before his birth, the 
former ratified it ( q ), or their cause of action is lost by 


(m) Ilnnmimt v. llam-handra (1887) 12 Horn. 

105. 

(n) Iihala Xath v. Kartick (1007) 34 Cal. 372; 

Sura} Prasad v. Makhar Lai (1022) 44 
All. 382, 385, 06 I.C. 134, (’22) A.A. 51. 

(o) Uitendra v. SukhUeo (1920) 8 Pat. 558, 115 

I.C. 888, (’29) A.P. 360; Mukund Sinqh 
v. Wajirruddin (1933) 149 I.C. 506, 
(’S3) A.L. 359 ; Viswesicara llao v. Sunja 
Rao (1936) 59 Mad. 007, 103 I.C. 712, 
(’30) A.M. 440. 


ip) litmwari Lai v. Uai/umnkar (1009) 13 C.W.N 
815, 822 ; Tulthiram v. llaia (1911) 33 All 
034, 1 I.C. 008 ; llhup Kan war v. lialhxr 
Sahai (1022) 41 All. 190, 04 I.C. 885, (’22) 
A.A. 3)2; Dwarka lias v. Kristian (1021)2 
Lah. 114, 119-120, (11 I.C. 628, (’21) A.L. 
34 ; llhaqwal Prasml Uahidur v. Denchand 
liogra (1941) 20 l*at. 727,199 I.C. 408 
(’42) A.P. 99. 

(q) (jhuttun Lai v. Kalla (1911) 33 All. 283, 8 
I.C. 710. 
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S. 270 limitation ( r ). But in the provinces referred to in s. 259, if the 

cause' of action of the coparceners who did not consent to the 
alienations is barred, the alienation becomes unimpeachable ( s ). 

If the coparcener is born before their right is barred, 
he becomes a coparcener with them in the property, the title 
to which is not yet lost by the adverse possession of the alienee 
and all of them can sue to recover their shares or the after- 
born coparcener alone can sue to recover his share. It is sub¬ 
mitted that the principle of the decisions in f .n. (p) on p.329 applies 
to these provinces also ; the only difference being that, in the 
provinces referred to in s. 260 the whole alienation may be 
set aside whereas in the provinces in s. 259 the plaintiffs can 
only recover their share or shares. But gin opposite decision 
has been arrived at in Bombay and Nagpur (s). The Bombay 
decision is based on Lai Bahadur v. Ambika Prasad (t) and 
the Nagpur decision. 

In that case two brothers A and B effected in 1895 (1) a simple 
mortgage, (2) a usufructuary mortgage. At that time A had 
two sons C aged thirteen and D aged,three. In 1904 a sale 
was effected by A and B (1) to discharge amounts due on 
certain decrees, (2) to discharge the usufructuary mortgage* 
(3) to pay off interest on the simple mortgage, and (4) for cash 
paid to the vendors utilised for certain purposes found to be 
valid and binding. In 1919 C’s sons sued to set aside this 
sale off 1904. The Judicial Committee found that the sale 
was made to pay off the mortgage debts and for other purposes 
binding on the plaintiffs and dismissed the suit. It may 
here be mentioned that C was living in 1919. He never 
questioned the binding nature of the usufructuary mortgage 
and any suit by him for that purpose would have been barred 
by 1907. As to the simple mortgage, whether valid as a 
mortgage or not it was at least an antecedent debt of A. So 
far the case presents no difficulty. 

m 

But there are one or two observations in the judgment which 
seem to suggest that the plaintiffs, not being bom in 1895, could 

(r) Haiti llam\. hurhman (18(57) 8 W.H. 10, 21 : r drMf'j. Co.,jAd. v. l‘atelShalrarabhai(lQ43y 

Lachmi Nttrain v. Kwhan (1010) 3« All ! Bom. 423, 21 l.C. 122, (’43) A.B, 239, 

120, 33 l.C. 913; llauodip Stnnh v. 1 45 Bom. L.lt. 507; Bahadur Stnah v 

I’nnimrffiH’ar Vtrxhad (1925) 52 t.A. 69, ■ (lirdharlal (1942) Kag. 543, 200 l.C. 166. 

47 All. 165, 86 I. U. 249, (’25) A. I’C. 33. 1 (’42) A.N. 39. 

i 

(#) Kashinath v. Ba/trao (1940) Nan. 573, 191 1 (I) (1925) 52 I. A. 443, 47 All. 790, 91 I C. 471, 

l.C. 271, (’40) A.X. 305 : Uu/ralh Oil Millx I (’25) A.PC. 264. 



SETTING ASIDE ALIENATIONS. 


331 


never question the mortgages. These observations must be under¬ 
stood with reference to the facts of the case, namely, tjiat the 
father’s right to question the mortgages was barred by 1907 and 
1916, there being only one cause of action for all the coparceners. 
The case cannot be regarded as an authority for the proposition 
that the after-born coparceners cannot question the mort¬ 
gages even before the father’s right to do so became barred, 
such conclusion being inconsistent with the decisions in f.n. 
(p) on p. 329 which were not referred to. The learned editor of 
Mayne’s Hindu Law (1 Oth edn.) gave certain reasons in 
support of the same view (p, 512) and the whole passage was 
quoted with approval in Bhayavathi Prasad v. Dcvichand 
above cited in f.n. (/>) onp. 329. It may be incidentally pointed 
out that there is no conflict between the Patna case just referred 
to and the decision in Visweswararao v. Surya Rao (supra) 
f.n. (o) onp. 329asFazl Ali, J. seems to suppose. In the Madras 
case there is a gap between the death of the coparcener existing 
at the time of the alienation a lid the birth of the plaintiff, 
(luring which the father was the sole owner. But there is 
no such gap in the Patna case. Varina, J. observed “Nandalal 
died when Amruthlal was 5 or (5 years of age and the interest 
of Amruthlal in the joint family property which he got when 
Madhusudan and Nandalal were alive, and which passed 
to him after the death of Madhu Sudan and Nandalal by 
survivorship was not affected* by the mortgage.” In the 
Bombay case it is observed “ Nor could he continue as heir 
or legal representative of plaintiff No. 1 since the father 
defendant No. 2 is alive and the nearer heir.” ft is submitted 
that the plaintiffs Nos. 1 and 2 were members of the joint 
family and there is no question of heirship. Plaintiff No. 2 
got the right of Plaintiff No. 1 by survivorship as pointed out 
by Varma, J. in the Patna case. 

In the Nagpur case Stone, (J. J. referring to Lai Bahadur 
v. Amhika Prasad says, “We feel that this case on the point 
under discussion is not binding on us. Nevertheless it con¬ 
tains an observation (namely, that the alienations are binding 
on the after-born) to which weight must be attached because, 
it constituted a step necessary to the conclusion namely that 
these were binding antecedent debts.” Here it may be ob¬ 
served that whether the mortgages were valid or not they would 
be certainly antecedent debts. A little before the passage 
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quoted, Stone, C. J. quotes the case as authority for proposition 
IV — “ if the cause of action is allowed to become time-barred 
no son born after the cause of action is time-barred can sue” 
and not for the proposition that the after-born son cannot 
sue even before the suit is time-barred. It is therefore sub¬ 
mitted that the Bombay and Nagpur decisions are not correctly 
decided and the decision in the f.n. (p) on p. 329 will apply 
even to the provinces mentioned in s. 259. 

The remarks of the Madras High Court in Raja Vasi 
Reddi v. Lakshmi Narasimham (u) on this point are obiter as 
the point did not arise in this case. 

Illustrations. 

(u) A, governed by tho Mitakshara law, sells certain ancestral property to B. A 
has no son either born or begotten at tho time of tho sale. Tho salo is mado without 
legal nocossity. Tho salo is valid, though mado without legal necessity, for tho restric¬ 
tion that a coparccnor should not sell coparcenary property without legal necessity 
applios only when tlioro aro other coparceners living at the time Thcroforo if a son G 
is bom to A two years after tho dato of the salo, ho cannot impeach tho sale. Kvon 
if there was a son existing at tho timo c5f tho salo, if the salo had been mado with his 
consent, it would havo boon valid whon made, and therefore not liable to bo set aside 
by C. 

Note.- —Tho above caso assumes that thoro has boon a complete transfer of tho pro¬ 
perty to the purchaser. If tho transfer is not complete, as where there is a mero agreement 
to sell, and a son is born before tho sitlo is completed, tho son is entitlod to havo the 
sale set aside in its entirety if the parties aro governed by tho Mitakshara law as appliod 
in Bengal and tho United l’rovinces, and to the extent of tho son’s interest, if thoy are 
governed by that law as applied in Bombay and Madras [see sub-scc. (1) abovo]. 

(al) A who has a son B, sells certain ancestral property to C without B's consent 
and without justifying necessity. B then dies. A year after B' s death a son D is born. 
D cannot impeach tho alienation. 

(b) A, who has a son B, sells certain ancostral property to C, without B's consent 
and without justifying necessity. Two years later, while B is living, another son D is 
born to A. In provinces referred to in s. 260, tho salo not being valid when it was made, 
D also is entitled to have it sot usidc. But if tho salo is ratified by B before tho biit li 
of D, D cannot object to tho sale, for ratification validates a salo as much as consent. 
But no ratification by B after D's birth would deprivo D of tho right to objoct to the 
salo : Tulshiratn v. Balm (1911) 33 All. 654, 10 I.C. 908, soo also Uuroddot v. Beer Narain 
(1869) 11 W.U. 4S0. 

(c) A, his son B, and C alleged to havo boon adopted by A’a paternal uncle as his 
son, aro members of a joint family. During B's minority, A and C divide tho family 
property between thorn, A transferring certain family property to C. A son D is sub¬ 
sequently born to A. B and D sue A and U to recover from G tho property transferred 
to him by A alleging that though C was treated by A as the adopted son of his uncle, 
his adoption was invalid, and ho was not tliereforo entitled to any share of the family 
property. It is clear that if C'a adoption was not valid, tho transfor to him of a portion 
of tho family property would not bo valid, unless it could bo supported as a bona fide 
compromise of a disputed claim. Henco in provinces referred to in s. 260 B as well as 


(«) (I'JiO) Mad. Ulo, (’io) A. M. SSI. 
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D are entitled to impeach the alienation : soe ltamkishore v. J dinar ay an (1913) 40 Cal. 
966, 40 I.A. 213, 20 I.C. 958. 

In ilia, (b) and (c), in the provinces referred to in s. 259 if B files a suit on behalf 
of the family excepting the alienor, D may participate in tho benofit of the decree as a 
member of tho joint family. 

(3) An alienation, valid when it was made, cannot be 
impeached by a son adopted after tho date of alienation (v). 

(4) Where an alienation is made in Allahabad of joint 
family property by an individual coparcener as distinguished 
from the whole body of coparceners, the question arises as 
to who is erltitled to impeach the alienation [see s. 209]. The 
following is a statement of the law as settled in that 
Province :— 

(i) The* right to impeach an alienation made by an 

individual coparcener is not confined to the 
non-alienating coparceners only. It may also bo 
exercised by a subsequent transferee who has 
acquired by transfer or by limitation the entire 
interest of the whole joint family in the property 
alienated (w). 

(ii) The alienor himself cannot impeach his own 

alienation; nor can a subsequent transferee 
by private contract of the interest only of the 
alienor. But a purchaser, though it be of the 
alienor’s interest alone, at a sale in execution 
of a decree against the alienor, is entitled to 
impeach a previous alienation made by the 
alienor ( x ). 

(iii) The reversionary heir to the estate of a non-alienat¬ 

ing coparcener is also entitled to impeach an 
alienation made by another coparcener ( y ). 

(iv) A prior mortgagee of joint family property from 

a single coparcener is not entitled to impeach 
a subsequent sale of that property ( 2 ). 


( 0 ) Sudanund v. Suorjoomunee (1869) 11 W.H. 
430 ; Rambhat v. Lakshman (1881) 0 Horn. 
630: Hrij Ituj Sarttn v. Altianre Hank 
of Simla (1930) 17 Lull. 080, (’30) A L. 
040. 

(mi) Muhnminnd v. Mitha Lai (1911) 33 All. 783, 
11 I.C. 230 [F. ll.l; Inai/at v. Uardea 
(1923) 45 All. 692, 74 I.C. 325, (’24) A. 
A. 29 ; Madan Lai v. Oajenilra Lai (1929) 
51 All. 575. *16 I.C. 430, (’29) A.A. 243; 
Mailan Lai v. Chiitdn (1931) 53 All. 21, 
128 I.C. 829, ('30) A. A. 852 ; Ram Jiuihore 


v. Baijnath (1928) 3 Lurk. 598, 113 I.C. 
410, (’28) A.O. 287; Kharaq Warai/an 
v. Janki Rai (1937) 10 Pat. 230, 169 I.C. 
900, (’37) A.I*. 516. 

(I) (1931) 53 All. 21, 128 I C. 829, (’30) A.A. 

852, lupr". 

(u) Sana Prasad v. Man gal (1925) 47 All. 490, 
87 I.C. 291, (’25) A.A. 389: Jaipal Sini/h 
v. Lachman Sinqh (1934) 9 Luck. 657, 
149 I.C. 543, (’34) A.O. 246. 

(?) Daryl 1‘rniad v. liliajan (1920) 42 All. 60, 
58 I.C. 481, (’19) A.A. 0. 
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Illustrations. 

(a) , A, tho manager of a joint family, mortgagos joint family property to B. A 
then sella the property to C. C remains in possession of tho property adversely to the 
nholc family for upwards of 12 ycara. C, having acquired ownership of the whole 
property by adverse possession, is entitled to challenge the validity of the mortgage 
to B on the ground that it was made without legal necessity (a). 

(b) The father of a joint family executos a mortgage of joint family property. 
Ho thon sells the property to meet an antecedent debt. The purchaser, being a transferee 
of the entire interest in the poperty, is entitled to impeach tho mortgage on the ground 
that it was made without legal necessity. 

(c) A, the manager of a joint Hindu family, executes a mortgage of joint family 
property. Subsequently all tho coparceners join in selling tho property to B. B, being 
a transferee of the interest of all tho coparceners, is entitled to impeach tho mortgage 
on the ground that it was made without legal necessity. 

(d) A and his son B aro members of a joint Hindu family. A executes a mortgage 

of joint family property to C. Thereafter A dies. B dies next. On B's death his mother 
succeeds to the property for a widow’s estate. C sues B'b yi other, on the mortgage and 
obtains an ex parte decree against her. Tho mother then dies, and on her death B’s 
uncle D succeeds to the property as tho next reversionary heir of B. D is entitled to 
challenge tho i alidity of the mortgage to C on the ground that it was marie without legal 
necessity. The decree obtained by C against tho mother would bo binding on D unless 
it was obtained by fraud or collusion (b). , 

(e) A, the manager of a joint Hindu family, executes a mortgage of joint family 
property to B. He then sells tho property to C. C sues B for redemption. B is not 
entitled to impeach the sale on tho ground that it was made without legal nocossity (6). 

According to some Privy Counei^ rulings and a Full Pencil ruling of tho Allahabad 
High Court, an alienation made by a single coparcener neither for legal necessity nor 
for the payment of an antecedent debt is void. According to later decisions of that 
Court, such an alienation is voidable : see s. 2l>9 (I). If it is voidable, it is valid until 
it is sot aside. Most of the cases cited in,sub-sec. (4) proceeded on tho footing that the 
alienation was voidable. This gave rise to the question as to whether the non-alienating 
coparceners alone were entitled to avoid it or others also. The answer is as stated in 
sub-see, (i). If the alienation is void, it confers no title on the alienee, and most of tho 
difficulties which arise if the alienation is treated as voidable especially where the aliena¬ 
tion and tho subsequent transfer aro both made by tho same coparcener disappear 
altogether, and the subsequent transferee would bo entitled to contend as a matter of 
course that the alienation is a nullity (<;). 


271. Limitation for setting aside sales.—(i) The period of 
limitation for setting aside an alienation by a father of joint 
family property is twelve years from the date when the alienee 
takes possession of the property [Limitation Act, 1908, Sch. I, 
art. 126]. 

(2) The bar of limitation against an elder son who was a 
major at the date of the alienation by the father does not 
operate as a bar against a younger son, who was then a minor 

(а) Muhammad, v. Milhu Lai (1911) 33 All. 783, i (c) Sec the Judgment of Chainier, .T., In Muham- 

11 I.C. 220 [F.B.). | mad v. Mithu Lab (1011) 33 All. 783, 

(б) Sarjn Prasad v. Mamjal (102. r ») 47 AH. 40ft, ! 700-791, 11 I.C. 220 [F.B.]. 

87 I.C. 204, (’25) A.A. 330. 
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and brings a suit to set aside the alienation within three years Ss. 
of his attaining majority ( d ). 271* ^ 

Illustration. 

A and his sons It and C nro members of a joint Hindu family. In 190<> A soils one 
of the joint family properties to D, and delivers possession of the property to him. B 
was a major at the date of the sale. C was born in 1900 and ho attained majority in 
1918. C brings a suit against the father and l) in 1919, that is, within 3 years of his 
attaining majority, to set aside the sale. If B had sued in 1919, his suit would have been 
barred. The failure of B to bring a suit within the period of limitation does not bar C's 
suit (e). [C’s suit, it will bo noted, is not barred by limitation.] 

(3) But if an elder spn becomes the manager and so 
capable of giving a discharge the bar against the elder son 
would bar the younger son also (/). 

(4) The cause of action in a suit to set aside the father’s 
alienation arises when the alienee takes possession of the 
property. The period of twelve years is therefore to be counted 
from that date. That is the material date not only as regards 
the suit of a son in existence at thnt date, but also the suit of a 
son not in existence at that date. The extension of three 
years given by sec. G of the Limitation Act cannot be availed 
of by the sons not in existence at the time of the alienation ( g ). 

Illustration. 

A and his sons B and C arc members of a joint Hindu family. In 1893 A sells one 
of tho joint family properties to D and delivers possession of tho property to him. In 
1900 anothor son E is born to A. In 1920 E* brings a suit against D to set. sido tho sale. 

Tho suit is barred as it, is brought more than 12 years from tho dato on which D took 
possession. The period of limitation is not to be computed from the dato of E's birth. 

If it were to be computed from tho dato of E's birth, tho suit would not bo barred, ns 
it was brought within 3 years from his attaining majority (</). 

271A. Limitation.— A suit by Hindu to set aside an aliena¬ 
tion of joint family property made before his birth by his 
grandfather without any justifying necessity is governed not 
by art. 126 but by art. 144. But the same principles apply. 

If the suit is brought more than 12 years after the date of 
alienation it is barred ( h ). 

Note ■—It may bo noticed that the maintainability of the suit was assumed by tho 
Judges and Advocates. 


(it) Jawahir Singh v. Udai Prakaxh (192(1) 53 ; 
i.A. 36, 48 All. ir>2, 93 I.C. 210, (’26) 
A.PC. 10, approving (Janqa l)ayat v 
Mani /tarn (1909) 31 All. 150, 1 I.C. 824, 
and disapproving Vv/neiisrara v. hapnt/tpi 
(1893) 10 Mad. 430, and Itoraisumi v. 
Non tisami Salunran (1915) 38 Mad. 118, 

21 I.C. 410,<15) A.M. 1201. 

(«) 53 I.A. 30, 48 All. 152, 93 I.C. 216, (’20) , 


A. PC. 10, unpin. 

(/) Kanin Singh v. Ml. Tttar Kner (1937) 
16 Put. 422 (F. II.), 170 I.C. 362, (’37) 
A.P. 435. 

(,/) Jtiinoilip Singh v. Purm-shwar Pershad 
(1925) 52 I.A. 09, 47 All. 105, 80 I.C. 
249, ('25) A.l'C. 33. 

( i) .Jit nji Kediav v. Vntkaltsh Krishna (1940) 
Horn. 103, 108 1. C. 003, (’40) A.II. 130. 
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CHAPTER XIII. 

t COPARCENERS AND COPARCENARY PROPERTY— 
DAYABHAGA LAW. 

272. Distinguishing features of Dayabhaga joint family — 
The conception of a coparcenary and of coparcenary pro¬ 
perty according to the Dayabhaga law is entirely distinct 
from that according to the Mitaksliara law. The object of this 
chapter is to state the points of distinction between the Mitak- 
shara law and the Dayabhaga law, such as have been noted in 
the Dayabhaga and in judicial decisions. As to the points 
on which the Dayabhaga is silent, the rules of the Mitakshara 
law are to be applied so far as they are applicable; for, even in 
Bengal the Mitakshara is accepted as a high authority, yielding 
to the Dayabhaga only in those points wliy.re tljey differ (i). 

Besides tlio Dayabhaga, there arc two works which also deal with tho respective 
rights of a father and sons in ancestral property, and which are of authority in Bengal. 
They are (1) the Dayatattwi and (2) the Dayakrama Sangraha, the former writton 
by Raghunadan who flourished in tho f(ith century, and tho latter by Sroo Krishna 
Tarkalankar who flourished in tho 18th century. Both those are treatises on the law of 
inheritance. 

273. Sons do not acquire any right by birth. —According 
to the Mitaksliara law, each son acquires at liis birth an 
equal interest with his father in all ancestral property held by 
the father, and on the deatli of the father the son takes the 
property, not as his heir, but by survivorship (ss. 224, 229). 

a 

According to the Dayabhaga law, the sons do not acquire 
any interest by birth in ancestral property. ' Their rights arise 
for the first time on the father’s death. On the death of the 
father they take such of the property as is left by him, whether 
separate or ancestral, as heirs and not by survivorship (j). 
Since the sons do not take any interest in ancestral property 
in their father’s lifetime, there can be no coparcenary in the 
strict sense of the word between a father and sons according 
to the Dayabhaga law, so far as regards ancestral property. 

“ Sons havo not a right of ownership in tho wealth of tho living parents but in the 
estate of both when deceased, —Dayabhaga, chap, i, sec. 30. 

The abovo passage shows that a son has no moro vosted interest in ancostral property 
held by his father than he has in proporty held by his mother. In other words, all heritage, 
according to tho Dayabhaga law, is obstructed [s. 219]. 

(i) Collector of Madura v. Moottoo Uamultngu 1 Akshay v. llari Das (1008) 35 Cal. 721. 

(1808) 12 M.I.A. 397, 405 ; Bhuqwandeen (j) Dayabhaga, chap. 1, acts. 11-31, 38, 44, 50, 

v. Myna Bate (1807) 11 M.L.A. 487, 507 ; 1 chap. 11, sec. 8. 
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Though there cannot bo a coparcenary property, so called, between a father and 
sons according to the Dayabhaga law as regards ancestral property, it is suggested by 
somo writers that a father and sons may acquire property jointly, and may th\{8 form 
themselves into a coparcenary. It is difficult to say how far this view is correct. 

274. Absolute power of father to dispose of ancestral 
property.—Since the sons do not, according to the Daya- 
bliaga law, acquire any interest by birth in ancestral property 
held by the father, the father can dispose of ancestral property, 
whether moveable or immoveable, by sale, gift, will or otherwise 
in the same way as he can dispose of his separate property (1c). 

According to the Mitakshara, the powers of a father to 
dispose of ancestral property are limited [s. 258]. 

275. No right of partition or to accounts against father.— 
Since sons, according to the Dayabhaga law, do not acquire 
any interest by birth in ancestral property, they cannot 
demand a partition of such property from the father as they 
can under the Mitaksliara law, nor can they call for an account 
of the management thereof from the father as they can under 
the Mitakshara law [s. 239]. The father is the absolute owner 
of the property, and the property being his own, he can manage 
it in any way lie likes ( i ). 

The rules as to the management of ancestral proporty by a manager, given in the 
last chapter, do not apply at all to a father undor the Dayabhaga law. The reason is 
that ho is not a manager of ancestral property; he is the owner, and solo owner, thoreof. 
Bosidcs, the term “ manager ” as used in Hindu law refers to tho manager of a coparce¬ 
nary, and as stated in s. 273, there can be no coparcenary according to tho Dayabhaga 
law between a father and sons even as regards ancestral property. 

276. Conception of ancestral property according to the 
Dayabhaga law.—As under the Mitakshara law, so under the 
Dayabhaga law, ancestral property is that which is inherited 
from a father, paternal grandfather or great-grandfather. Under 
the Dayabhaga law, however, the male issue of the inheritor 
do not acquire any interest by birth in such property, as they 
do under the Mitakshara law [s. 223, sub-sec. m 

277. Coparceners according to the Dayabhaga law.— 
According to the Mitakshara law the foundation of a copar¬ 
cenary is first laid on the birth of a son. The son’s birth is the 
starting point of a coparcenary according to that law. Thus 

(k) Ramkishore v. Bhoobunmoye* (1850) Beng. genlture; Uddoy v. Jadublal (1880) 5 Cal. 

8. D. A. 229, 250-251; Debendra v. 113; Narnia v. Lokenath (1881) 7 Cal. 461. 

Brojendra (1890) 17 Cal. 886. The same 

rule applies to property the succession to (l) Davabhaga, chap. 1, secs. 11-31, 38-44, 50, 

which is governed by the law of prlmo- chap. 11, sec. 8. 
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S. 277 if a Hindu governed by the Mitakshara law has a son born to 
him, the father and the son at once become coparceners (m). 

According to the Dayabhaga law, the foundation of a 
coparcenary is first laid on the death of the father. So long as 
the father is alive, there is no coparcenary in the strict sense 
of the word between him and his male issue. It is only on 
his death leaving two or more male issue that a coparcenary 
is first formed. His male issue then inherit his property, 
separate as well as ancestral, as his heirs, but as between them¬ 
selves they hold it as coparcener^, and the property inherited 
from the deceased is coparcenary property. On the death of 
any one of the coparceners, his heirs succeed to his share in 
the coparcenary property [s. 281], and they become members 
of the coparcenary. Such heirs, in default* of male issue, 
may be his widow or widows, or his daughter or daughters. 
These two, though females, get into the coparcenary, repre¬ 
senting the share of their Ipisband or father as the case may 
be. A coparcenary under the Dayabhaga law may thus 
consist of males as well as females. Under the Mitakshara 
law, no female can be a coparcener with male coparceners 
[s. 217]. But even under the DayabKaga law a coparcenary 
cannot start with females. Thus if a person dies leaving two 
or more widows, or two or more daughters, they cannot 
constitute a coparcenary. 

. A, a Hindu, governed by the Dayabhaga law, dies intestate leaving three sons 
B, C and D. The three brothers will inherit their father’s property, and hold it as co¬ 
parceners. If B dies leaving a widow, and C dios leaving a daughter, the widow and 
daughter will become coparceners with D. 

Similarly, if A dios intestato leaving a son, a grandson, whoso father is dead, and a 
great-grandson whose father and grandfather aro both dead, they all will inherit the 
property left by A (s. 88), and hold it as coparceners. If A leaves a great-great-grandson 
also, he has no right of inheritance to A ’s property, and he cannot therefore bo a 
coparcener with the son, grandson, and great-grandson. 

But if A dies leaving only one son, the son cannot by himself constitute a coparce¬ 
nary. A must leave him surviving at least two male issue for a eoparcenary to bo formed 
as between them. 

* 

Tho formation of a coparcenary does not depend upon any act of the parties. It 
is a creation of tho law. It is formed spontaneously on tho death of the ancestor. It 
may bo dissolved immediately afterwards by partition, but until then the heirs hold 
the property as coparceners. Tho distinction is this: two or moro Mahomedans, Parsis 
or Christians, succeeding to the estate of a deceased person, take it as co-heirs, while 
two or more male issuo of a Hindu succeeding to tho property of their paternal ancestor 
take it as coparceners, subject to all the incidents of coparcenary properly. 

On) Laldas v. Molibai (1908) 10 Uotu.'T.. K. 17!i. 
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It will bo seen from what has boon stated above that a coparconary under the Daya- §g, 
bhaga law may consist of brothers, or uncles and nephews, or of cousins and the like, 277« , 279 

but it cannot consist of a fathor and sons, or of a grandfathor and grandsons, or of^i great¬ 
grandfather and groat-grandsons. Thus if A dies leaving throo sons B, C and D the 
brothers will be coparconers. If he dios leaving two grandsons, namely, E and F, 

A 


I I 

E Y 

the cousins (i.e., E and F) will be coparceners. If ho dies loaving a son 1) and two grand¬ 
sons E and F, the uncle [/>] with his nepjiews [E and P] will bo coparceners. If ho dios 
leaving B, C, D, E and F tho coparconary will consist of /?, C and /> only. E and F 
do not take any share of the inheritance, as thoir fathers are alive. Moreover they do 
not take by birth any intorest in the property inherited by their respective fathers from 
A [s. 273]. They are not. therefore coparceners. But if while the family is still joint, 
B dies loaving E, E will get : nto the coparcenary, taking B's share. 

278. Coparcenary property.—As under the Mitakskara 
law, so under the Dayabhaga law, coparcenary property may 
consist of ancestral property, or" of joint acquisitions, or of 
property thrown into the common stock, and accretions to such 
property ( n) [ss. 223, 227, 228]. 

279. Each coparcener takes a defined share. The essence 
of a coparcenary under the Mitakskara law is unity of owner¬ 
ship. The ownership of the coparcenary property is in the 
whole body of coparceners. Wljile the family continues joint, 
no coparcener can say that he is the owner of a definite share, 
one-third or one-fourth. His interest is a fluctuating interest, 
capable of being enlarged by deaths, and liable to be diminished 
by births in the family. It is only on a partition, that he 
becomes entitled to a defined share. Once the shares of the 
coparceners are defined, a partition is deemed to have taken 
place, and the coparcenary is dissolved from that moment. 

On the other hand, the essence of a coparcenary under the 
Dayabhaga law is unity of possession. It is not unity of 
ownership at all. The ownership of the coparcenary property 
is not in the whole body of coparceners. Every coparcener 
takes a defined share in the property, and he is the owner of 
that share. That share is defined immediately the inheritance 
falls in. It does not fluctuate with births and deaths in the 
family. Even before partition any coparcener can say that 

(n) Sreemutty Soorjtemtoney Done* v. Denobnndoo (18.16) 6 M. I. A. 526, 539. 
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he is entitled to a particular share, one-third or one-forth. 
Thus*, if A dies leaving three sons, B, C and D, each son will 
take one-tliird, and each one will be the owner of his one- 
third share. The sons are coparceners in this sense that their 
possession of the property inherited from A is joint. It is 
the unity of possession that makes them coparceners. So 
long as there is unity of possession, no coparcener can say 
that [i particular third of the property belongs to him; that 
he can say only after a partition. Partition then, according 
to the Dayabhaga law, consists in splitting up joint possession 
and assigning specific portions of' the property to the several 
coparceners. According to the Mitakshara law, it consists 
in splitting up joint ownership and in defining the share of 
each coparcener. 

No doubt, a coparcenary under the Mitakshara law also 
is characterized by unity of possession, but that is only an 
appendage to the unity of, ownership. Such being the case 
it is not necessary to constitute a partition under that law 
that the unity of possession should also be destroyed and specific 
portions of the property assigned to the coparceners. It is 
quite enough if the unity of ownership is destroyed, and the 
share of each coparcener defined, so that any one coparcener 
can say that he is the owner of a definite share, one-third or 
one-fourth. Nothing further need be done. The members 
may continue joint in possession , but the coparcenary is 
dissolved. Thenceforward the share of each member will on his 
death pass to his heirs. The members having separated the 
principle of survivorship ceases to apply [ss. 322, 325]. 

280. Rights of purchaser of coparcener’s interest in 
execution.—Since a coparcener under the Dayabhaga law 
takes a defined share in the property, a purchaser at a Court- 
sale of his share is entitled to be put into physical possession of 
that share (o). As to Mitakshara law, sec sec. 289. 

281. No right of survivorship.—As every coparcener 
under the Dayabhaga law takes a defined share of the copar¬ 
cenary property, his share will on his death pass to his heirs 
in the order mentioned in section 88, and not to his coparceners 
by survivorship. 


(o) Kounwur Uxjoy V. Shama Soonduree (1865) 
2 W. It. (Mi?.) 30; Ethan Chunder v. 


iVund Coojuaf (18G7/8 W. B. 239. 
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Under the Mitakshara law, no coparcener takes a defined 
share in the coparcenary property, and his interest on his death 
passes to the surviving coparceners and not to his fieirs 
(s. 229). 

282. Absolute power of coparcener to dispose of his 
share.—Since every coparcener under the Dayabhaga law 
takes a defined share of the coparcenary property, it follows 
that a coparcener governed by that law can alienate his share 
by sale or mortgage, or dispose of it by gift or will, in the same 
manner as he can dispose of his separate property ( p ). On his 
death intestate, his share will' go to his heirs in the order 
prescribed in section 88. See sec. 281. 

No coparcener can, according to the Mitakshara law, 
dispose of his interest in the coparcenary property either by 
gift or by will, nor can he alienate it by sale or mortgage except 
in the Bombay and Madras Presidencies [ss. 259-260]. 

It has boon hold that where the share of a coparcener govornod by the Dayabhaga 
law : s sold in oxocution of a docroo passed against him, the purchaser is entitled to bo 
put into joint possession with the othor coparceners [q). Similarly, it has boon hold 
that a coparcener may lease out his own share, and put his lossoo in possession (r). 

283. Manager and his power.—It would seem that the 
powers of a manager under the Dayabhaga law are the same 
as those of a manager under the Mitakshara law (s). lie 
can contract a debt for a joint family purpose, and a decree 
passed against him for such a debt as manager will bind the 
other members, though they are not parties to the suit (t)r 
[s. 253]. He can also mortgage the family property for the 
purposes of the family business (u) [s. 242]. In a suit on a 
mortgage by two managing members of the family for a debt 
due by the family, the other members will not be liable until 
the remedy on the mortgage is exhausted. After the mort¬ 
gaged properties are brought to sale, the other members may 
be liable (v). 

284. Enjoyment of coparcenary property.- Since every 
coparcener under the Dayabhaga law takes a defined share 
of the coparcenary property, he is entitled to make any use 


ip) Kotmla v. Ham Jluree (1827) 4 Beut(. Sel. [ 
Jt. 190 (new cd. 247); Anunchand v. 
Kishen (1805) 1 Beni?. Sel. R. 115 (now ed. 
153). 

( 2 ) Uajanikanth v. Ilam Nath (1884) 10 ChI. 
244. 

(f) Ram Debul v. Mdteryet (1872) 17 IV. R. 
420: Macdonald v. lalla Shib (1873) 21 
W. R. 17. I 


(s) But sec BaLakrulina v. Muthu&umi (1909; 

32 Mild. 271, 274, 3 I. C. 878. 

(t) lhi'arka Nath v. Jltmjshi (1005) 9 C. W. N. 

870. 

(u) Bemola v. Mohun (18S0) 5 Cal. 792. 

(t>) Sukhadakanta Bhaltacharjya v. Jojineckanta 
Bhattarhany* (1933) 60 Cal. 1197, 149 
I C. 878, (’34) A.C. 73. 
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lie likes of the portion of the coparcenary property in his 
occupation («;). He may even lease out his share, and put his 
lessee in possession (#). JBut he must not do any act which is 
injurious to the coparcenary property (y), or which amounts to 
an infringement of the right of the other coparceners. Thus, he 
cannot enter into possession of a specific portion of joint 
agricultural land without the consent of the other coparceners, 
and claim to cultivate it for his own benefit (z). But if he is 
in occupation of a specific portion of such land by consent 
he may cultivate it in a proper course of cultivation, and 
appropriate the income for his sole use (a). 

285. Coparcener’s right of partition.—As under the Mitak- 
sliara law, so under the Dayabhaga law, every adult copar¬ 
cener has a right to call for a partition of the coparcenary 
property (b). 

286. Presumptions as to coparcenary property. The pre¬ 
sumptions with regard to joint family and joint family property 
which apply to cases under the Mitakshara law would seemr to 
apply also to cases under the Dayabhaga law [s. 233]. But 
there is no presumption under the Dayabhaga law that 
property purchased by a son in his name in the father’s lifetime 
and of which the son has been in possession since the purchase 
is joint family property. The burden of proof in such a case 
lies on those who deny the ownership of the son (c). Where 
the property purchased by one of the sons is a house, even 
though the father and the sons are living in it, the onus of 
proving that it was thrown into the common stock, or that 
they also contributed to the acquisition, is on the other sons (d). 

Ill tho case cited above, it transpired after the death of tlio father that certain pro¬ 
perty stood in tho naino of one of tho sons, who was in possession of it. Tho other sons 
sued for a partition of tho property, alleging that though tho property stood in tho name 
of their brother, it really belonged to tho father. Tho lower Court held that tho property 
must bo presumed to bo joint family proporty, and that tho burden lay on tho son in 
whoso naino it stood to prove that it was his self-acquired property. The High Court 
reversed tho judgment, and held that tho burden of proof lay on tho othor sons to prove 
that it belonged to tho father. It is clear that there boing no joint family during tho 
father’s lifetime, tho proporty cannot in any sonso bo called joint family property. It 
is only after tho father’s death that a joint family is formed and it is then that the 
presumptions as to joint family property set forth in sec. 233 above arise. 

(if) Ethan Chunder v. Nund Coomnr (1807) 8 Cal. 10, 21, 17 I.A. 110, 120. 

W. II. 239. (6) Sreemulty Soorjremoney liot'ee. v. Deno- 

(x) Ram Debut v. Mittnjeet (1872) 17 W. K. 420. bundoo (1850) 0 M.T.A. 526, 539. 

(y) (lopte Kithen v. Hem Chunder (1870) 13 \V. (c) Sarada v. Mahananda (1904) 31 Cal. 446. 

B. 322rpulllni!do«na r, oimnnnverandahl. (d) Hemrhandra Ganqulx v. Mattial Qanquli 
(t) Stalkartt v. Copal (1873) 20 W.B. 108. (1933) 00 C?l. 1258, 149 I.C. 177, (’34) 

(a) Robert I Vatton <fc Co. v. Ramrhand (1891) 18 A.C. 08. 
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CHAPTER XIV. 

DEBTS—MITAKSHARA LAW 

I. Liability of heirs for debts of ancestor — sec. 288. 

II. Undivided interest of coparcenary, when liable for his debts — sec. 289. 

III. Liability of joint family property for father's debts- -sees. 290-301. 

287. Contents of the Chapter.—The present Chapter deals 
with “ Debts The subject may be considered under the 
following heads- 

I. Liability of separate property for debts [s. 288]. 

IT. Liability of the undivided interest of a coparcener 

for his debts [s. 289]. 

III. Liability of joint family property for father’s per¬ 

sonal debts - 

(i) where the property is sold in execution of a 
decree obtained against the father alone 
[s. 294]. 

(ii) where the property is alienated by the father 
for the payment of an antecedent debt 
[sec. 295]. 

Of debts in general.--A debt may bo contracted by a Hindu malo for his own private 
purposes, or it may be contracted by him for the purposes of the joint family. Debts 
contracted for joint family purposes have boon doalt with in sees. 231, 240-244. This 
and tho next Chapter are confined to debts c mtractod by a Hindu for his own personal 
benefit. Tho present Chapter deals with tho Mitakshara law of debts; tho next Ohnptor 
with the Dayabliaga law of debts. 

A Hindu may possess separato property. Ho may also bo entitled to an undivided 
interest in coparcenary property. The separate property of a Hindu, whethor he is 
joint or separato, is liable for the payment of his debts both in his lifetime and after his 
death. His undivided coparcenary interest is not liablo after his death unless it i«u 
attached or sold in his lifetime. To this, however, there is an exception whore a father 
or paternal grandfather or paternal great-grandfather dies leaving private debts. Tn 
such a case, if tho debts are not of an immoral character, the entire joint family property 
including hiH sons’ undivided interest therein is liable for tho payment of his debts even 
after his death, though such interest may not havo been attached in his lifetime. The 
reason is that a Hindu malo is under a pious obligation to pay tho private debts of his 
father, grandfathor and great-grandfather, provided tho debts are not of an immoral 
character. This is a spocial liability attaching to sons, grandsons, and great-grandsons 
according to tho Hindu law, and it gave rise to several vexed questions which havo 
now been sottled by recent decisions of the highest tribunal. This liability, however, 
is not a personal liability, that is to say, their separate property is not liablo to pay tho 
personal debts of tho ancestor, Their liability is confined to their undivided interest 
in the joint family properly. 


S. 287 
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Whon wo speak of the liability of an heir, wo are concerned with the separate, pro 
perty loft by the deceased: and when wo speak of tho liability of a surviving coparcener, 
wo aretfconcerncd with tho coparconary property in which the deceased coparcener had 
an interest in his iifotimo. Wo shall deal, first, with tho liability of the heir of a deceased 
Hindu to pay his debts out of the separate property of tho deceased [sec. 288]. Next, 
we shall consider whether the surviving coparcener is liable to pay the debts of a deceased 
coparconer out of the coparcenary proporty, and if so, in what cases [secs. 294-295]. 
Wo shall see that so far as the liability of an heir is concornod, it does not make any 
difference whether tho heir is a son, grandson, or any other relation. Tho question of 
relationship to the deceased bocomos important when coparcenary property is sought 
to bo mado liable for tho debts of a deceased coparcener. 

I. Liability of separate property for debts. 

288. Liability of “heirs” for debts.—As regards the 
liability of an heir of a deceased Hindu to pay the debts of the 
deceased, it is settled law that lie is liable only to the extent of 
the assets inherited by him from the deceased. The heir is not 
personally liable to pay the debts of the deceased, not even if 
he be a son or grandson (e). 

This section deals with the liability of an heir for dobts. As regards dobts, the pure 
Hindu law drew a distinction betweon tho liability of a sou and grandson on the ono 
hand and tho liability of other heirs on tho other. According to that law— 
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(1) an heir other than a son or grandson was liuble to pay tho dobts of tho doceased 
to tho extent of tho assets or property inherited by him from the deoeasod; 
but 


(2) an heir, being a son or grandson, was liable to pay tho dobts of his doceased 
father or grandfather, even if no assots had boon inherited by him; in other 
words, if tho father or grandfather died without leaving any property or left 
proporty not sufficient to pay tho debts in full, tho son and grandson wore 
liable to pay tho debts of the deceased out of their own properly, providod the 
dobts were not of an immoral or illegal character [soc. 298]. This rule, however, 
was not considered to bo equitablo, and it was not followed in any part of 
British India except in the Bombay Presidency. In that Presidency also 
tho law was altered by legislation in 1866 so as to limit the liability of tho 
son and grandson to assets inherited by them from the deceased ancestor (/) 
[see tho Bombay Hindu Heirs’ Relief Act, 1866]. Tho rosult is that the 
liability of sons and grandsons as heirs is now no more than tho liability of any 
othor hoir. 


A simplo contract debt is not a chargo upon tho proporty of tho deceased. A Hindu 
heir, therefore, may alionato the property inherited by him from tho docoasod ovon 


before payment of dobts duo by tho deceased, 
liable to tho creditor of the doceased (g). 

(a) lteval v. Ganpati (1884) 8 llom. 220; Gir- 
dharlal v. Bai Shiv (1884) 8 Bum. 300; 
Udaramv. ltanu (1875) 11 Bom. H. C. 70 ; 
Sakuram v. Goiind (1873) 10 Bom. H. C. 

301; Lullu v. Tribhuuian (1880) 13 Bom. 
053. 


But in that case tho hoir is personally 


(/) Anant v. Tukaram (1020) 53 Bom. 463, 110 
I.C. 170, (’20) A.B. 233. 

(g) Unnopooma v. Ganga (1865) 2 W.R. 296 ; 
Jamiyatrum v. Barbkudas (1872) 9 Bom. 
H.C. 116. 
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No distinction is made in this section between debts properly incurred by tho 
deceased and debts incurred for an unlawful or immoral purpose bocause tho dobts 
are to be paid not out of the joint family property, but out of the separate projrtirty of 
the deceased. 

A Hindu father passes a promissory note to his creditor in respect of a debt barred 
by limitation. Afterwards ho dies leaving a son. Ho also leaves separate property. 
The son is bound to pay the creditor out of the separate estato of tho decoasod. He 
is not entitled to object on the ground that the note was in respect of a time-barred 
debt (A). See the Indian Contract Act, 1872, sec. 25 (5). 

It will be seen from what has boon stated above, that so far as tho liability of an 
heir is concerned, there is no distinction now between tho Hindu law and other systems 
of law in British India. Wo next proceed to consider how far tho undivided interest of 
a member of a joint Hindu family in thofloint family property is liable for the payment 
of his debts. 

II.—Undivided coparcener's interest when liable for 

his debt. 

289. Undivided coparcenary interest, when liable for 
coparcener’s debt. —According to the JViitakshara law as 
applied in all the provinces, the undivided interest of a 
coparcener may be attached in his lifetime in execution of 
a decree against him for his personal debt (i). If it is attached 
in his lifetime , it may be sold after his death whether the order 
for sale was made in his lifetime (j), or after his death (k). 
But it cannot be attached after his death (except where the copar¬ 
cener is the father), for it then ceases to be his interest and 
passes to the other coparceners by survivorship ( l ). It is only 
an attachment effected during the lifetime of the debtor that 
will prevent the accrual of his interest to his coparceners by 
survivorship. 

If the deceased coparcener does not leave separate proporty, a creditor who has 
not attached tho undivided interest of tho deceased in his lifetime is absolutely without 
a remody. 

An attachment before judgment of the undivided interest 
of a coparcener not followed by a decree in his lifetime does not 
defeat the right of survivorship of the other coparceners (m). 
It is not settled whether attachment before judgment operates 
to defeat the right of survivorship in cases where such attach- 


iA) Narayanasami v. Stimulus (1883) 6 Mad. 
293 ; llam Kishan v. Chhedi (1922) 44 All. 
028, 08 I.C. 235, (’22) A.A. 402. 

(i) Deen Di/til v. Jugtleep (1877) 3 Cal. 198, 4 

t.A. 247 ; Udaramv. Itanu (1875) 11 Bom 
11. C. 76. 

(j) Suraj Jiuiisi Koer v. Shan I’roshad (1879) 

5 Cal. 148, 174, 6 T.A. 88, 109. See 
Sheikh Karoo v. Hameshwar Rao (1921) 

6 Pat. L. J. 451, 458, 62 I.C. 905, (’23) 
A.P. 143 [mortgage decree]. 

(£) Rilhal Das v. Nani Kishore. (1901) 23 All. | 
106; Faqirchand v. Sant Lai (1920) 48 i 


All. 4, 89 1. C. 291, (’26) A. A. 157. See 
Matlho Dcrshad v. Mehrhan Sim/h (1890) 
17 T.A. 194, 197, 18 Cal. 157, 161; Shao 
Mahup Hikram Shiah v. Militant Thakur 
Uas (1940) 15 Click. 503, 187 I.C. 90 
(10) A.O. 200. 

«) See Suraj lioer v. Sheo r rot had (1879) 

5 Cal. 148, 6 T.A. 88; (1890), 17 I. A. 
194, 197, 18 Cal 157,101, supra. 

(m) Ranvinayya v. Anyappuyi/a 17 Mad. 144; 
Kaliunna (lonndan v. 1 latayappa (loan- 
den (1913) Mad. 397, 207 I.C. 579 (’43) 
A.M. 149. 


Ss. 
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S. 289 meat is followed by a decree in the lifetime of the defendant. 
The High Courts of Bombay (n) and Patna (o) have held that 
it does not. The High Court of Madras {f) has held that 
it does. The ground of the Madras decision is that where a 
decree follows on an attachment before judgment, no reattach¬ 
ment is necessary ; therefore, the mere passing of the decree 
renders the attachment before judgment as effective as an 
attachment after decree. See the Code of Civil Procedure 
1908, 0. 38, r. 11. 


llluatrjntiana. 

(a) A and his nephew 11 are members of a joint Hindu family. A is indobtod to 

C in tho sum of Rs. 3,000. U may obtain a decree against A, and may enforce it in A’a 
lifetimo by attachment and salo of A’s undivided interest in tho joint property. But 
if A’a interest in the joint proporty is not attached in A'a lifetimo, it cannot be attaohed 
after his death. t • < 

(b) .1 and his brother B are members of a coparcenary. A is indebted to C in 
tho sum of Rs. 3,000. 6’ obtains a docree against A in A’s lifetime. Before any fctop 
is taken in execution of the decree, A dies leaving a widow and his brothor B. He also 
loaves separate property worth Rs. 2,000. Hero A’ s separate proporty will pass to 
his widow as his heir, and C may onforce tho decreo by attachment and sale of that 
property. But ho cannot attach A’s undivided interest in tho coparcenary proporty for 
tho balance of his debt, for that interest has passed to B by survivorship. 

If, in tho case put above, no suit was instituted by C against A in A’s lifetimo, 0 
could institute a suit against A’s widow aftor A’a death as his heir and legal represen¬ 
tative, and obtain a docreo against her, and enforce it by attachment and salo of A’a 
separate property inherited by her. But ho cannot bring a suit against B to recover 
his debt out of the coparcenary property. Similarly, if A dies after suit, but before 
decree, C may continue tho suit against A’s widow as his hoir, and obtain a decree against 
hor, and enforce it by attachment and salo of A’s separate property. But ho cannot 
proceed against A’s undivided interest in tho joint property. That interest will pass 
to B who will tako it by survivorship froo from tho bunion of the debt. 

(c) .1 and his brothor B are membors of a joint family. A is indebted to C in 
tho sum of Rs. 3,000. C obtains a decree against A, and in oxocution of tho docree gets 
A’s interest in tho joint property attached. A thon dies loaving 11. The interest of 
A in tho joint property, having boon attached in A’s lifetimo, may bo sold in execution 
after A’s death. Tho point to bo noted is that if tho share of a coparconor is attached 
in his lifetime, it may bo sold in executim after his death. Tho sale may take place after 
the death of tho debtor, but tho attachment must take place in the lifetime of tho debtor. 

(d) A copareenaiy consists of a father and son. Tho son dies indobtod to C in the 
sum of Rs. 5,000. Tho son does not loave any separate property. C cannot proceed 
against tho son's undivided interest in the coparcenary property. It would been have 
different if (J had obtained a docreo against the son, and attached his interest in tho 
coparcenary property in his lifetimo : Udararn v. Ranu (1876) II Bom. H.C. 76 [A father 
is under no religious obligation to pay the debts of his son]. 

(n) Su’irao v. Mahtuleci (1914) 38 Horn. 105, 27 i («) Sunder Lai v. Laghunandan (1924) 3 Pat. 
l.C. 330, ('14) A.B. 250. Sec also Lax man 250, 83 I.C. 413, ('24) A.P. 465. 

‘ J16 > 40 Bora - 32U - 33 I u - 0Sfl - I (P) Sankaralinga v. Offltial Ileceher (1925) 49 
( 16) A. 11. 262. I Mad. L.J. 616, 92 I.C. 504, (’26) A.M. 72. 
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It will bo seen from what has been stated above, that a person lending money to Ss. 
a Hindu who has no separate property of his own, has no chance of recovering back his 289, 290 
money, unless he obtains a mortgago or a chargo on the undivided interest of the debtor 
in the joint family property [as. 268, 269], or, whoro he has not obtained such a mortgage 
or chargo, ho obtains a decroo against the debtor and attaches his undivided interest 
in tho joint family property in the lifetime of the. debtor. It is, however, different where the 
debtor is a fathor, grandfather or great-grandfather : soo ss. 290-291. 

As a general rulo, tho execution of a decree consists of two stops, namely, attach¬ 
ment and sale. Whoro a creditor obtains a decree against a coparcener, tho iirst, st-’p in 
execution, if ho wants to proceed against tho undivided interest of his debtor in tho joint 
property, is to apply for attachment of tho right, title and interest of the debtor in the 
joint property. After tho right, title and interest is attached, the next stop is the snle 
of such right, title and interest. After tho property is sold, tho purchaser is entitled to 
call upon tho other coparceners to como to a partition with him, and if they refuse, to 
bring a suit against thorn for partition of tho coparcenary property [s. 261 ]. 


J11—Liability of joint family property for father's debts. 


290. Pious obligation of son, grandson and great-grandson 
to pay ancestor’s debts. - (f) Where, the sons (which expres¬ 
sion throughout includes son’s sons and son’s son’s sons) are 
joint with their father, and debts have been contracted by the 
father in his capacity of manager and head of the family for 
family purposes [s. 240], the sons as members of the joint family 
are bound to pay the debts to tho extent of their interest in 
the coparcenary property [ss. 240-242]. 

Where the sons are joint witli their father, and debts have 
been contracted by the father for his-own personal benefit, the* 
sons are liable to pay the debts provided they were not incurred 
for an illegal or immoral purpose [s. 298]. The liability to pay 
the debts contracted by the father, though for his own benefit, 
arises from an obligation of religion and piety which is placed 
upon the sons under the Mitakshara law to discharge the fath¬ 
er’s debts, where the debts arc not tainted with immorality ( q). 
The liability exists irrespective of the fact whether the 
joint family includes persons other than the father and son (r). 


(q) Ilunoomm Persaud v. Muxammat Bahooee 

(1850) 6. M. I. A. 303, 421; Girdharee 
Loll v. Kantoo Lai (1874) 1 r. A. 

321, 14 Bern*. L. II. 187; Sura] Bumi 
Koer v. Sheet Proshad (1878) 5 Cal. 148, 
0 J.A. 88; Mutiny an v. Xamindar of 
Sioagri (1883) 0 Mad. 1, 9 r. A. 128 ; 
Maruthappan v. Niraikulathan (1937) 
Mad. 943, 109 r. C. 292, (’37) A. M. 
434; Chockahngam v Muthukaruppan 
(1938) Mad. 1919, ('38) A. M. 849. 

(r) Lalta Prasad v. Gajadhar Shukul (1933) 

55 All. 283, 199 l.C. 181, (’33) A.A. 


233 ; Virayya v, Parthasaralln Appa Kuo 
(1931) 57-Mad. 190, 149 l.C. 188, ('33) 
A.M. 090 ; Chholey Lai v. tlanpat Ila i 
(1935) 57 All. 590, 150 l.C. 411, ('31) A.A. 
590 (I'M!.); overrulin'* Offnuil Liquida¬ 
tor, U.P. Oil Mills Go., Ltd. v. Jamim 
Prasad (1933) 55 All. 417, 143 l.C. 702, 
(’33) A.A. 331. This applies to Mithila 
also where the law is the same a.s the 
law of the Mitahshara except in a few 
matters; Sourendra Mohan v. Bari 
Prasad (1920) 5 Pat. 135. 155, 91 l.C. 
1033, ('25) A.PC. 289. 
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S. 290 (2) Liability not personal .—The liability of the son, 

grandson and great-grandson to pay the debts of their ancestor 
is not a personal one, that is to say, the father’s creditor is 
not entitled to proceed against their person or their separate 
property. It is limited to their interest in the joint family 
property (s), unless he accepts personal liability in the course 
of judicial proceedings such as Insolvency Proceedings (#). 

lirihaspati's text .—“ Hu who having received a sum lent or tho like does not repay 
it to tho owner will be born horoafter in his creditor’s house, a slavo, a servant, a woman, 
or a quadruped”. [Colobroko, Vol. I, p. 334]. The liability to pay the father’s dobts 
arises from tho religious obligation to rescue him from tho penalties arising from the 
non-payment of his debts. 


Illustration. 

A coparcenary consists of a fathor and son. Tho father borrows Rs. 5,000 from 
C for an immoral purpose. C may obtain a decree agaiirt tho father and onforce it by 
attachment and sale of his intorest in tho joint family property in the father's lifetime. 
lint if tho fatlior’s interest is not attached in his lifetimo, it cannot bo attached after 
his death, und it will thon pass to tho son by survivorship. Soo s. 280 and s. 294 (6). 

(3) Duration of liability. -Tho pious obligation of tlic sons 
to pay the father’s debts lasts only so long as the liability of 
the father subsists. If the debts are saved from limitation by 
the father’s acknowledgment, the soil is bound to pay (w) 
even though the acknowledgment by the father is after a 
partition between tho father and the son (v). The sons’ 
liability is neither joint nor joint and several as those terms 
are ordinarily understood in English law (w). 

Thus if the father ia adjudicated an insolvont for debts contracted by him, and 
he aftorwards obtains his discharge, tho effect of the discharge is to release the father 
from thoso debts. No suit can therefore bo maintained against the father for those 
debts, and sinco no suit can bo maintained against the fathor, none can be maintained 
against tho sons in respect of thoso debts (a:). 

(4) Liability exists even in father's lifetime .—The liability 
of the sons to pay the father’s debts exists whether the father 
be alive or dead (y). This liability exists even where by 


(«) Peda Venkanna v. Sreemrum (1918) 11 Mad. 
136, 142, 43 T.C. 223, (’19) A.M. 1175; 
Sukhdeo v. Aladhusudan (1931) 10 l’at. 
' 305,132 T.C. 871, (Ml) A.P. 177 ; Binessor 
Barn v. liamakant Dubey (1934) 13 Pat. 7, 
151 I.C. 379, (’34) A.P. 187; De>i Dm v. 
Jada llam(l 934) 15 Lat«. 50, 147 T.C. 225, 
(’33) A.T.. 857. 

(t) Coimbatore Venkataraman Vila* Co., Lid. 
v. Official ltece.iier, Coimbatore (1940) 
Mad. 191, 186 T.C. 125, (’40) A.M. 30. 

(m) Lalta Prasad v. Cajadhar Shukul (1933) 
55 All. 283, 149 I.C. 181, (’33) A.A. 235. 
(i>) SI unis tea mi v. lintti (1933) 56 Mad. 833, 
145 I.C. 404, (’33) A.M. 708; Thadi 
Murali Mohan lleddi v. Atedapati Canga- 


rajn (1942) Mad. 95, 197 I.C. 199 (’41) 
A.M. 772 (F.B.). 

(tt) Narayanan v, I'eerappa ( 1917) 40 Mad. 581, 
35 I.C. 918, (’17) A.M. 989. 

(z) (1917) 40 Mad. 581, 35 I.C. 918, (’17) A.M. 
989, supra. 

(y) Brij Xa rain llai v. Mangla Prasad (1924) 
51 I.A. 129, 46 All. 95, 77 I.C. 089, (’24) 
A. PC. 50; Abdul Karim v. liam Kishore 
(1925) 47 All. 421, 80 I.C. 837, (’25) A.A. 
327; Badri Prasad v. Atadan Lai (1893) 
15 All. 75, 79 [F.B.l; Govind v. Sakharam 
(1904) 28 Bom. 383, 389; Hamasami v. 
Ulaganatha (1899)- 22 Mad. 49, 63; 
Debendra v. Fyzahad Bank (1924) 3 Pat. 
63, 75 I.C. 53. (’24) A.P. 94. 
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a custom in the Punjab, the son cannot enforce partition 

during the father’s lifetime (z). 

• 

Tlioro aroso recently a conflict of opinion ■whether there was any pious obligation on 
the part of the sons to pay tho father’s debts in the lifotimo of tho father, or whethor the 
obligation arose for tho first time after tho father’s death. The conflict arose out of 
somo observations of the Judicial Committeo in Sahu Ram 's caso (a). Following those 
observations, the Allahabad High Court held that the obligation did not arise until 
after tho father’s death ( b ). On the other hand, tho Madras (c) and Bombay (d) High 
Courts held that tho liability arose oven in the father’s lifetinio, and that tho observations 
in Sahu Ram's case woro mere obiter dicta and thoy did not affoct the law as laid down 
by the Judicial Committeo itself in a long lino of decisions. In a later caso, that of Brij 
Narain ltai v. Manila Prasad (e), their Lordships of tho Privy Council hold that tho 
observations in Sahu Ram's case referred to above wore not necessary for tho decision of 
the ease, and that tho sons were liable for tho father’s dobts whether tho fathor was 
alive or dead when the liability attachod. 

It may horo be observed that under tho old Hindu law the liability of tho son to 
pay the father’s dobt did not ariso until aftor the father’s death. Undor Hindu law as 
interpreted by tho British Courts tho liability exists even in tho lifotimo of the father. 
To this extent the British Courts havo extendod tho liability of tho son. In another 
respect, howevor, that liability has boon curtailod, for whilo under tho old Hindu law, 
tho liability oxtonded to the personal property of the, son, it is now limited to his intorest 
in the joint family proporty. 

e (5) Debt contracted by father *after 'partition. —-The son is 
not liable for a debt contracted by the father after partition. 


{6) Liability of son after partition for debt contracted 
by father before partition. —It is now held by all the courts 
in India that the son is liable after partition for a debt con¬ 
tracted by the father before partition (/). Blit if the suit is 
filed after partition against the father only the decree cannot 
be executed against the son {(f). 


(z) Kihal Chantl Gopal Das v. Mohan Lai (1032) 
13 Lah. 455, 135 I.C. 107, 032) A.L. 211. 

(a) (1917) 44 I.A. 126, 30 AH. 439, 443, 

444, 39 l. 0. 280, (’17) A. 1*0. 01. 

(b) Kishcn Singh v. Chhajju Singh (1923) 45 AH. 

90, 79 r. O. 238, (*23) A.A. 206. 

(e) Veda Venkanna v. Sreenirasa (1018) 41 51ml. 
130, 141, 148, 43 I.O. 225, (*19) A.M. 1175 
[personal decree]; Annnyhnm v. Malhu 
(1910) 42 Mad. 711, 52 1. C. 025, (*19) A. 
M. 75 [F. Il.| [mortgage for antecedent 
debt]; Kumlasmi v. Knppu (1920) 43 
Mad. 421, 55 1.0. 320, (’20) A.M. 470 
[mortgage not for antecedent delitl; 
Sama ltao v. Vannajee (1923) 46 Mad. 61, 
71 1. O. 153, (’23) A.M. 36 [mortgage not 
duly attested and therefore a nullity]. 

(d) llanmunt v. Ganesh (1919) 43 limn. 612, 
627-630, 51 1.0. 612, (*I8) A,11. 13. 

(«) (1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689, 
(’24) A.l’C. 50. 

(/) (Calcutta) Knladit Prasad v. Ilanpnda (1913) 
40 Cal. 407, 17 I. 0. 257 [a case of par¬ 
tition constituted by conversion of son], 
(Madras) Ramchandra v. Kondayya (1901) 
24 Mad. 555 ; Jagannatha Row\. Viswesan 
(1924) 47 Mad. 621, 80 I. C. 228, (’24) 
A.M. 682; JSubramania v. Sabapathy 
(1928) 51 Mad. 361, 110 1.0. 141, (’28) 
A. M. 657 [F. 11.] 


(Bombay) Annubhat v. Sliirappa (1928) 52 
Born. 376, 110 I. 0. 269, (’28) A. H. 232. 

(Allahabad) Jlankey Lai v. Darya Prasad 
(1931) 53 All. 868 |F.IS.], 135 I.O. 139, 
("31) A. A. 512 (settling the conllict 
between tho earlier decisions). 

(I’atua) Atul Krishna Roy v. Lola Xantlanji 
(1935) 14 l’at. 732 [F.U.l, 157 I.O. 53, 
(’35) A. I*. 275 (overruling an earlier 
decision). 

(Lahore) Jawahir Sinyh v. Parduman Sinyh 
(1933) 14 Lah. 399, 141 I.C. 421, (’33) 
A.L. 116. 

(Vigpur) Finn Goiiialram Dwarkadas v. 
Sathidal (1938) Nag. 10, 170 I.O. 721, 
(’37)A.N. 45. 

(Oudh) Jaqcsliwar v. Manni Ram (1927) 
2 Luck. 561, 101 r.O. 907, (’27) A. O. 180. 

(g) Firm Govi idram Divarkadas v. Xathnlal 
(1938) Nag. 10,170 1.0. 724, (*37) A.N. 45 ; 
Atul Krishna Roy v. Jala Xamlanji (1935) 
14 l’at. 732 [F.B.], 157 1.0. 53, (’35) A.P. 
275 (suit for money (lied in Jan. 1931. 
Partition decreed in Mar. 1931 dates 
back to Nov. 1930 when the suit was 
(tiled); Kuppan ChHtiar v. Masagonndun 
(1937) Mad. 1004, 109 1.0. 400 (’37) 
A.M. 424; lirishnaswami v. Ramaswami 
(1899) 22 Mad. 519. 


S. 290 
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Ss 

290A-292 


290A. Grandfather’s share—Where a decree has been 
obtained against a Hindu who was a member of a joint family 
consisting of himself his father and his son and the judgment 
debtor and his father died soonafter.it was held that the liability 
of the son to pay the father’s decree-debt covers even the 
share of the judgment debtor’s father ( h). 

291. Extent of liability of grandson and great-grandson.— 
The son is bound to pay the father’s debt with interest. So 
also is the grandson (i). Tt was at one time supposed that the 
pious obligation to pay ancestral debts did not extend beyond 
the grandson. But it has now been held by the highest tri¬ 
bunal that the great-grandson is bound to pay the great-grand¬ 
father’s debts, and that his liability is co-extensive with that of 
the son and grandson {j). . i 

Hr i hiss pat i says : “ Tho sons must pay the debts of their lathor, when provod, as if 
they wore thoir own, that is with interest; the son’s son must pay tho debt of his grand¬ 
father but without interest; and tho son’s son’s son shall not bo compelled to discharge 
it unless he has assets” : [Coldbroko, Yol. I, p, 2(15]. The distinction which has bjon 
made by tho Hindu lawyers has not been recognised by tho British Courts. 

In Chet Jtam v. Ham Singh (k), the Judicial Committee observed, upholding tho 
view expressed by the High Court of Allahabad (l), that there was no pious obligation 
on the grandson to pay tho debts of his grandfather whilo his own father was living. 
But this view must now bo taken to have been superseded by tho docision of the same 
tribunal in Masit Ullah v. Damodar Prasad (rn). In that case tho joint family consisted 
of A and his son 11. A sold an item of tho joint family property to dischargo a debt that 
was contracted by his grandfathor. It w?j,s held that If s interest in tho property was 
bound by the sale, as tho sale was mado to liquidate his (B’s) groat-grandfathor’s debt 
which 11 was under a pious obligation to pay. 

It will be seen from ss. 289-291 that no coparcener except a son, grandson or great- 
grandson is liable for the privato debts of any other coparconor. Thus a nephew is not 
liable for the debts of his undo; thorofore, if an undo and nophew are mombers of a joint 
family, the nephew’s interest in tho joint property cannot bo attached and sold in oxocu- 
tion of a decree against tho undo (n). 


292. Creditor’s suits.—(f) Suit against father .—In a 
case where the son is under a pious obligation to pay the 
father’s debt, the creditor may sue the father alone and obtain 
a decree against him, and he may execute the decree by 


(/i) Shrutt.ni v. J tnji /</« (1045) Na >. 410. i 

(i) Lachmm Dux \. Khunnu l.al (1807) 10 All. ! 

20 [K. It. | . Jjtnlu v. tiohardhan l)iix (1925) 

4 IMt. 47S, 181-482, 80 J. U. 721, (’25) 

A. I*. 470. 

(j) Maxit Ullah Damodar Prasad (102(1) 53 

I.A. 204, 48 All. 518, 08 I. (’. 1031, (’20) 

A.IV. 105, Sheo l{am v. Darya (1028) 

3 I.urk. 700, 112 I. V. 288, (’28) A. O. 
378 [K.U.], 

(I) (1022) 40 I.A. 228, 238, 44 All. 388, 375-376, 


07 J. 560, C22) A. A. 247. 

(0 Ham Sinyh v. Chet Ham (1010) 41 All. 520, 
51 I. C. 110, (’10) A. A. 415. 

(rn) (1926) 53 I.A. 204, 48 All. 518, 98 I.C. 1031, 
(’26) A. IV. 105. 

(it) Ham Hatan v. Lachman Das (1003) 30 All. 
480 ; Mathura v. Hujkumar (1021) 0 Pat. 
L. J. 526, 62 I. C. 132, (‘21) A. P. 447 
(F.B.l; llari Prasad v. Sourendra (1022) 
1 Pat. 506, 525-526, 66 I. C. 945, (’22) 
A. P. 450. 
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attachment and sale of the entire interest of the father as well 
as the son in the joint family property, and the sale will # bind 
the son though he Was not made a party to the suit, unless the 
debt contracted by the father was for an immoral purpose. 
Even if the sons were originally impleaded in the suit and 
the suit was afterwards withdrawn against them, the decree 
against the father, can be executed against the son’s interests 
in the joint family property (o). 

If there is a partition after the decree, according to one 
view, the decree may be executed against the joint family 
irroperty including the son’s interest therein {p). According 
to another view, the creditor should bring another suit against 
the sons, obtain a decree against them which would be limited 
to the shares allotted to them on partition and then attach and 
sell the shares, unless the partition was not bona fide and was 
made with intent to defraud the general body of creditors, 
in which case the decree maybe executed against the joint 
family property (q). 


The first view set forth above procoods on the ground that the sons aro represented 
by the fathor in the ease of a decree obtilinod befoie partition. The reasons for tho socond 
view have thus boon stated by the High Court of Madras : “ At the date of execution 
tho property now in question had ceased to bo joint family property and tho cases referred 
on tho othor side- -11 Born. 37, 4 LA. 47, (i I.A. 88 , 13 Cal. 21 I'.G. 28 Born. 383- were all 
casos in which tho property remained joint and so subject to alienation by the father in 
satisfaction of his debt ” ( 7 ). • 

If there is a partition during the pendency of the suit* 
against the father, either the son can be made a party and a 
decree would follow as in sub-sec. ( 2 ) below or the suit will 
proceed without the son and the decree will follow as above (r). 


Explanation.- A partition is not bona fide and may be 
described as one made with intent to defraud creditors if it does 
not provide for the payment of the father’s debts. It may 
not be proper to say that the partition is such merely because 
it was entered into either pending the creditor’s suit or after 


(o) Kruhnun v. Sami (11)40) Mail. 815, ('40) 

A.M. 544. 

(p) Kishan Sump v. Urijrai (1929) 51 411. 932, 

955-50, 121 I. C. 257, (’29) A. A. 720; 
Jagethwar v. Manni Ham (1927) 2 Luck 
501, 101 I.C. 907, (’27) A.O. 180; Nando, 
Kishvre v, Madan Lai ('30) A. L. 04 
(‘ decree before partition.’) 

(<f) Kumeshwarummu v. Venkata Subba How 
(1915) 38 Mad. 1120, 24 f. C. 474, ('14) 
A.M. 328 [decree obtained before parti¬ 
tion!. 


(r) See Hagunundan 1‘ershnd v. Moll Ham 6 
Luck. 497, 119 l.C. 419, ('29) A.O. 400, 
where tho decree was in Doc. 1920, the 
partition was in Aug. 1920 and the suit 
was probably prior to August. The 
date of the suit does not appear in the 
report. See also Janahar Singh V. l‘ardu- 
man Singh (1933) 14 Lah. 399, 141 I. C 
424, (’33) A.L. 110, where the partition 
was in fc'eb. 1927 but the date of the 
money decree against the father does not 
appear. 
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S. 292 the decree in that suit, and with the object of avoiding attach¬ 
ment of the joint family property in execution of the decree 
in the creditors’ suit ( s ). 


Where a partition between a father and son was not a 
mere colourable transaction and was in accordance with the 
proper shares in the property it is not liable to be impeached 
under section 53 Transfer of Property Act, although it was entered 
into with a view to prevent attachment of the son’s share in 
execution of decrees obtained against the father after the 
partition. Only the father’s share can be proceeded against ( t ). 


{2) Suit against father and son .—Under similar conditions 
the creditor may sue both father and son , and obtain a decree 
against them for the debt due to him (m). It is open to the 
son in such a suit to show that the debt was incurred by the 
father ( v) for an immoral purpose and to resist a decree against 
his share on that ground.^ It is not necessary for the son to 
show that the immoral purpose was known to the lender (w). 
But a distinct connection must be established between the debt 
and the father’s immorality (a:). If ho omits to do so, he will 
bo precluded in execution proceedings from contending that 
the debt was contracted for an immoral purpose ( y ). 


Tlio son may bo joined as a party to a suit on a promissory noto executed by the 
father alone (z). See s. 240 (4). 

If there is a partition botween the father and tho son after the debt fyas boon 
incurred but before any suit is filod tho creditor can roach tho share allotted to tho son 
on partition only by a suit to which tho son is a party (ride. s. 290 (6) and cases cited 
therein). Such a suit would in tho ordinary course bo one both against tho father and 
the son. Tho dcerco against tho father would bo tho usual decrco but against the son 
it would bo limited to tho share allotted to him on partition. 

Even where tho debt is a socurod debt, tho creditor may sue both fathor and son. 
If the mortgage is binding on the son also, being cxocutod for an antecedent debt [s. 256 
(2)), or other legal necessity (s. 242) a mortgago decree follows. But if tho mortgage 
was not ofloctod for an antecedent debt or othor legal necessity thoro will bo a mortgage 
decrco in Madras and Bombay but not in other provinces against the father but a money 


(*) Balusami Ayyar, In re (1928) 51 Mad. 417, 
425, 112 I.C. 541, C28) A.M. 735 IF.Jt.J; 
Subramania v. Sabapathy (1928) 51 Mad. 
361, 368, 110 T. C. 141, P28) A. M. 657 ; 
Gaya l'rusad v. Murlidhar (1928) 50 
All. 137, 104 1. C. 400, (’27) A. A. 714 ; 
K if hail Samp v. Hrijraj (1029) 51 All. 
932, 930-37, 121 T. C. 257, (’29) A.A. 726. 
(<) Sehwebo v. Subbiah alias Shanmughum 
Chettiar (1945) Mad. 138. 

(«) Ramasami v. Ulaganatha (1889) 22 Mad. 49 
[F.]$.]; Narayanan v. Veerappa (1917) 
40 Mad. 581, 582, 35 I.C. 918, (’17) A.M. 
989; Debendra v. Fyzabatl Hank (1924) 


3 l’at. 03, 75 I.C. 53, (’24) A. 1*. 04. 

(i) Sat Narain v. Behari Lai (1925) 62 I.A. 22, 
6 Lah. 1, 84 1. O. 883 (’25) A.l’C. 18. 

(u>) Lakshmanuswami v. Itaghava Charjvln 
(1943) Mad. 717, 210 I.C. 98, (’43) 
A.M. 892. 

(x) Rrijmohun v. Mahabeer (1930) 63 Cal. 194. 

(y) Krishnanaml v. Raja Ram (1922) 44 All. 

393, 66 I.C. 150, (’22) A.A. 116. 

{z) Ramasamnyyan v. Virasami (1898) 21 Mad. 
222, 224 ; Xarnyan v. Veerappa (1917) 40 
Mad. 581, :"82, 35 rf C 918, (’17) A. M. 
989, supra; Rain pi, til Singh v. Lej Xatain 
(1882) 8 Cal. 517. 
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decree against the son (s. 259 and s. 260) conditional on tho debt not being realised 
by the sale of the father’s share (a). Sco sec. 290 (i). If thoro is a partition between 
the father and tho son after the mortgago, tho son is still linblo to pay the del& unless 
it is incurred for illegal and immoral purposes. In such a caso tho son ought to bo a 
party to tho suit. As tho father does not reprosont him, tho equity of redemption in his 
share of tho property would not be lost unloss ho is impleaded and is given an opportunity 
to redeem. If ho is not imploadod in tho suit against tho father, thoro ought to bo another 
suit against him or other proceeding giving him an opportunity to redeem boforo ho is 
deprived of his share. There can be no objection to tho maintainability of such a suit. 
If ho obstructs delivery of the property to tho purchaser, ho may be allowed an opportunity 
to redeem in those proceedings. In such cases, ho must redoem tho wliolo of the debt and 
not merely his own sharo ( 6 ). Tho son himself may filo a suit for a declaration that tho 
mortgage is not binding on him [aide s. 296 (/) ]. 

(3) Son alone cannot be sued during father s lifetime .— 
Whore a debt has been contracted by tho father for his 
personal benef?lie is primarily liable to discharge it. Such 
being the case, the son alone cannot be sued during the 
father’s lifetime (c). 

(4) Suit against the son after* father’s death there being 710 
suit against the father. —In such a case, the creditor may file 
a suit and obtain a decree against the son, and attach the 
entire interest of the father and son in the coparcenary property, 
and have it sold in execution of the decree. The son being 
under a pious obligation to pay the father’s debts, he cannot 
claim the benefit of survivorship. It is assumed that the debt 
contracted by the father was not for an unlawful or immoral 
purpose. Such a suit may be filed and a decree obtained 
against the son, even if, at the time of the suit, the grandfather 
is living. Tho decree may be executed against the share of 
the father and the son in the ancestral property (d). 

(5) In the case of a money claim there cannot be a second 
suit against the son after the father’s death where a decree 
had been obtained against the father during his lifetime. 
The decree can only be executed against the son, whether the 
son is regarded as being represented by the father or as a 
representative of the father within the meaning of sec. 53 of the 
Code of Civil Procedure (e), see s. 294 (C). The Madras (/) 

(а) Kandasami v. Kuppu (1920) 43 Mad. 421, (d) JJeii Dan v. Jada Ham (1934) 15 Lab. 50, 

55 I. 0. 320, (’20) A. M. 479; Sami y. 147 l.O. 225, (’33) A. L. 857, dissenting 

Poonnammal (1897) 21 Mad. 28. from Hindu Parsad v. Haj Hallabh (1920) 

(б) Trimbak v. Narayan Damodar (1884) 8 48 All. 215, 91 I. O. 785, (’26) A. A. 

Bom. 481; Hem Raj v. Basheaher Das 220. 

(1933) 14 Lah. 22, 147 I.C. 093, (’33) A.L. , («) Venkatanarayana v. Sotmraju (1937) Mad. 

253. • 880 (KB.), 171 I.C. 101, (’37) A.M. 610. 

(o) Periasami v. Seetharami (1901) 27 Mad. 243, | ( f) Periasami v. Seetharama (1904) 27 Mad. 243 

247 [F.B.]. I [F. 11.]. 

12 
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i. and Allahabad decisions under the Code of Civil Procedure, 
2^3 I882f allowing a second suit against the son on the judgment 

debt are of no practical importance. 

292A. Where two brothers contracted a debt in respect 
of a joint family business the creditor is entitled to a decree 
against them after their separation in status by a partition 
suit {()). 

293. Limitation.—(I) Against father .—Where the suit is 
brought against the father alone to recover a debt contracted 
by him for his own personal benefit, the period of limitation 
for the suit is, in the case of an unsecured debt, 3 years from 
the date when the debt becomes due and payable [Limitation 
Act, Sch. I, arts. 57, 58, 66, 67]. 

(2) Against son .—It has been held by the High Court 
of Madras that whether the suit is brought both against 
father and son, or it is brought against the son after the 
father’s death, there is only one cause of action which arises 
equally against father and son at the time when the debt 
is due and payable, and limitation runs equally against them 
from that date (h). It has accordingly been held by that 
Court that a suit against the son after the father’s death is 
governed by the same article of the Limitation Act as would 
be applicable if the suit w.here brought against the father 
himself, the reason given being that the suit against the son 
is as much a suit on a contract (that is, the father’s contract 
of debt) as a suit against the father (i). According to this 
view, the period of limitation, in the case of an unsecured 
debt, is 3 years from the date when the debt becomes due 
and payable [Limitation Act, Sch. I, articles 57, 58, 66, 67]. 
On the other hand, it has been held by the High Court of 
Allahabad that the son’s liability is not governed by the same 
article as the father’s liability, but by article 120, the reason 
given being that the son not being a party to the contract, 
could not be sued on the contract. His liability arises from 
the pious obligation to pay the father’s debt, and the only 
article applicable to the case is article 120. That article 
applies to suits for which no period of limitation is provided 
specifically by tho Act, and the period prescribed by that 

[K. «.]. ‘ 

(»') Prriasami v. Seetharama (1004) 27 Had. 
243 [K.B.]. 


0) Bam Bakhan v. Bajalal (1044) Lurk. 005. 

(/i) Mallesam v. Jugala (1000) 23 Mad. 202, 
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article is 6 years from the date when “ the right to sue accrues.” 
Though there is a difference of opinion between the two High 
Courts as to the 'period of limitation for a suit against the sons, 
they are both agreed that the starting point of limitation in 
respect of the liability both of the father and the son is the 
same, namely, the date on which the debt becomes due and 
payable ( j). A Full Bench of the Calcutta High Court has held 
in a case in which a suit was brought against the sons after 
the father’s death, that the case was governed by article 120 
of the Limitation Act, but tjie question whether “ the right 
to sue ” accrued on the date on which the debt incurred by 
the father becomes due and payable, or the date when the 
creditor after exhausting all his remedies against the father 
finds that the d?bt or a portion of it is still unsatisfied, or the 
date of the death of the father, was left open (k). 


(3) Where debt is secured by^ a charge .—Where a debt 
contracted by the father is secured by a simple mortgage of 
joint family property or by a charge on such property created 
by him alone, and a suit is brought to enforce the mortgage or 
charge , then whether the suit is against the father alone, or both 
against father and son, or against the son after the father’s 
death, the article of the Limitation Act governing the father's 
liability is article 132 which prescribes a period of 12 years 
from the date when the money sued for becomes payable. 
But the son, not being a party to the mortgage, is not bound 
by the mortgage, and art. 132 does not apply to his case. He is 
liable, however, for the mortgaged-dcbt qua debt, and his 
liability is governed, according to the Madras decision referred 
to in sub-sec. (2), by one of the articles which prescribe a period 
of 3 years, and, according to the Allahabad and Calcutta 
decisions referred to in the same sub-section, by article 120 
which prescribes a period of 6 years. According to the 
Madras decision, the mortgagee’s suit against the son would 
be barred if brought more than 3 years after the accrual of the 
cause of action ; according to the Allahabad and Calcutta 
decisions, it would be barred if brought more than 6 years 
after that date ( l ). 


(j) Numingh v. Lalji (1001) AH. 23 200. See 

Maharaj Singh v. Balwant Singh (1000) 
28 All. 008, OW. 

(k) Brijnandan v. Bidya Prasatl (1010) 42 Cal. 

1008, 20 I.C. 020, (’10) A.C. 270. 


(1) Brijnandan v. Bidya Prasad (1010) 42 Cal. 
1008, 29 I.C. 020, (’10) A.C. 279; Chan- 
dradeo Singh v. Mala Prasad (1000) 31 
All. 170, 170, lines 4-10, 1 I.C. 470 [F.B.J. 
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S, 294 294. Sale of coparcenary property in execution of decree 

againpt father alone- The law on the subject-matter of this 
and the next section was first expounded by their Lordships 
of the Privy Council in Muddan Thalcoor v. Kantoo Loll (m). 
The judgment in that case was summarized by their Lordships 
in Suraj Bunsi Koer v. Sheo Proshad ( n) in the following 
terms 

(a) “ That where joint ancestral property has passed out 

of a joint family, either (1) under a conveyance 
executed by a father in, consideration of an antecedent 
debt, or in order to raise money to pay off an ante¬ 
cedent debt [s. 295] or (2) under a sale in execution 
of a decree for the father’s debt [s. 2940] his sons, 
by reason of their duty to pay .their father’s debts, 
cannot recover that property, unless they show 
that the debts were contracted for immoral purposes, 
and that the purchaser had notice that the debts were 
so contracted ” ; and 4 

(b) “ that the purchasers at an execution sale, being 
strangers to the suit, if they have not notice that 
the debts were a so contracted, are not bound to 
make enquiry beyond what appears on the face of 
the proceedings.” 

The following passage from the judgment of their Lord- 
ships of the Privy Council in Mst. Nanomi Babuasin v. Modun 
Mohun ( o ) has now become classical:—- 

“ Destructive as it may be of the principle of indepen¬ 
dent coparcenary rights in the sons, the decisions have 
for some time established the principle that the sons 
cannot set up their rights against their father’s 
alienation for an antecedent debt, or against his 
creditors’ remedies for their debts, if not tainted with 
immorality. On this important question of the 
liability of the joint estate fheir Lordships think that 
there is now no conflict of authority.” 

When the father became a Christian and was afterwards 
reconverted to Hinduism a sale in execution of a money 
decree against him does not pass the minor son’s share in the 

(m) (1874) 14 Bci.g L. R. 185.1 I. A. 833. I ( o) (1880) 13 Cal. 21, 35,'l3 I.A. 1,17,18. 

(n) 6 1 A. 88,100, 5 Cal. 148, 171. I 
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family property, as the joint family was broken up when the 
father became a convert and there can be no reunion vdth the 
minor son (p). * 

294A. Sons’ remedies before sale.—(f) A debt con¬ 
tracted by the father for his own personal benefit may be 
secured by a mortgage of joint family property or it may be 
unsecured. In either case the creditor may obtain a money 
decree against the father alone, and may attach and bring to 
sale the entire joint family property including the sons’ interest 
therein in execution of the decree. The sons being under a 
pious obligation to pay the father’s debt, cannot object to 
the attachment of their interest in the property on the ground 
that the debt was not for the benefit of the family. Nor 
can they object cn the ground that they were not parties 
to the suit in which the decree was passed. Prima facie a 
decree obtained against A cannot bo executed by attachment 
and sale of B’s property. But tjie position of sons in a joint 
Hindu family is, by reason of their pious duty to pay their 
father’s debt, very different from that of an ordinary third 
party. The sons being under a pious obligation to pay the 
father’s debt, the entire joint family property is liable to be 
attached and sold in execution of the decree against the father, 
unless they show that the debt for which the decree was passed 
was incurred by the father for an immoral or illegal purpose 
or successfully challenge the existence of the debt on which 
the decree is based (pi). There are two courses open to the 
sons in such a case. They may come in under 0. 21, r. 58, 
of the Code of Civil Procedure, 1908, and object to the attach¬ 
ment and sale on either of the grounds mentioned above. 
The party against whom the order is made will then, under 
0. 21, r. 63, be entitled to bring a suit in which the whole 
question as to whether there was a debt or not, or whether 
it was immoral or not, will be determined. If no such suit 
is filed within one year from the date of the order, the order 
will be conclusive ( q ); [see Limitation Act, 1918, Sell. I,art. 11]. 
The sons, however, are not bound to proceed under O. 21, 
r. 58. They may bring a suit against the decree-holder for 


(p) Vella Venkatasubbayya v, Vella Venkal- 
ramayya (1044) Mnd. 33. 

(pi) Lalshmadu v. Jtamudu <b Ors. (1940) Mad. 
123, 187 I.C. 810. ('39) A.M. 687. 

(9) Indue Pal '/.•The Imperial Bank (1915) 37 
All. 214, 28 I.C. 593, (’15) A.A. 120; 
Mohan Lai v. Bala Prasad (1922) 44 


All. 049, 0!) I.C. 754, ('22) A.A. 310; 
Jlamniant Kashinath v. Ganesh Annaji 
(1919) 43 Horn. 612, 51 I.C. 012, (’18) 
A. 14. 13; Madhusudan v. Isuari Dayi 
(1921) 48 Cal. 341, 01 I.C. 25, (’21) A.C. 
152; Ram Rattan v. Dasani Rai (1921) 
2 Lah. 263, 04 I.C. 121, (’21) A.L. 205. 
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S.294A a declaration that they are not bound by the decree and for 
an injunction restraining the decree-holder from selling the 
entire property, but their share will not be released from 
attachment, unless they show that the debt for which the decree was 
obtained was tainted with immorality {r). And in such a suit 
ad valorem court fees must be paid («). It has been held in 
Bombay that the decree-holder himself may apply under 
0. 21, r. 66 (2) (e) of the Civil Procedure Code to include the 
sons’ interest in the proclamation of sale, and that the Court 
may on such an application deal with the sons’ objection 
after giving notice to them (t). 


(2) In the case of a mortgage by the father of joint family 
property, the creditor may obtain a mortgage decree against 
the father alone. Where the property is put up for sale in 
execution of a mortgage decree , no attachment takes place as 
in the case of a money decree. The sale is held in such cases 
under the final decree for sale passed in the mortgage suit. But 
the sale is always notified by proclamation under 0. 21, r. 66, 
and the sons may at the time of sale giye public notice to all 
intending purchasers that there was in reality no debt owing 
from the father or that the debt for which the decree was passed 
was contracted by the father for an immoral or illegal purpose. 
Where such notice is given, and L tlie property is purchased after 
such notice, though it may be by a stranger to the suit, the 
sale will be set aside, if the sons show, in a suit subsequently 
brought by them, that the debt was contracted for an immoral 
purpose ; for the purchaser, though he may be a stranger to 
the suit, will then be taken to have had notice, actual or 
constructive, of the sons’ objections, and therefore to have 
purchased with notice of the sons’ claim and subject to the 
result of the sons’ suit (it); see s. 294B ( 1 ), para. 2. But the 
sons are not bound to wait until the property is sold. They 
may bring a suit against the mortgagee for a declaration that 
they are not bound by the decree and for an injunction 
restraining the mortgagee from selling the entire property. 


(r) Karan Singh v. Bhup Singh (1900) 27 All. 
10 fK.B.1; Abdul Karim v. Ram Kithore 
(1925) 47 All. 421, 80 I.O. 837, (’25) 
A.A. 327 ; Sardari Lai v. Bharat National 
Bank (1031) 12 Lah. 495, 130 I.C. 830, 
('31) A.L. 710 ; Pirthi-Singh v. Matnchand 
(1935) 10 Lah. 1077, 156 I. C. 639, (’35) 
A. L. 701. 

(*) Vinayakrao v. Mankunwarbai (1943) Nag. 


440, 202 I.C. 043, (’43) A.N. 70. 

(() Ramehundra v. B hag want (1929) 53 Bom. 
777, 121 I.C. 435, (’29) A.B. 465. 

(«) Suraj Bansi Koer v. Sheo Proshad (1878) 
5 Cal. 148, 173, 6 I.A. 88, 106 (debt held 
to be immoral); Bhagbut Pershad v. 
tlirja Kon (1888) 15 Cal. 717, 724,15 I.A. 
99,104 (debt held not to be Immoral). 
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Where such a suit is brought, the question arises whether 
the sons’ suit must fail unless they can establish that the debt 
for which the decree was passed was for an immoral purpose, 
as they have to do in a suit to set aside a money decree [see 
sub-sec. (I)], or whether they are entitled to succeed if the 
mortgage was neither for legal necessity nor for the payment 
of an antecedent debt, without showing that the debt was 
contracted for an immoral purpose. It has been held in several 
cases that as in the case of a simple money decree, so in the 
case of a mortgage decree, the sons are not entitled to go 
behind the decree, except for the purpose of showing that the 
debt was tainted with immorality (v). The cases referred to 
above were prior in date to the Privy Council case of Brij 
Narain v. Mangla Prasad {w), decided in 1923. In that case 
the Judicial Committee laid down five propositions (see note 1 
to s. 295), of which the following three are material:—• 

(1) The managing member of a joint undivided estate 

1 cannot alienate or burden the estate qua manager 

except for purposes of necessity [see. s. 242]. 

(2) If he is the father and the other members are the 
sons he may, by incurring debt, so long as it is 
not for an immoral purpose, lay the estate open to 
be taken in execution proceedings upon a decree 
for payment of that d#bt [see s. 294]. 

(3) If he purports to burden the estate by mortgage, 
then unless that mortgage is to discharge an 
antecedent debt, it would not bind the estate [see 
s. 295]. 

In Oudh and Punjab (a?), it has been held that the word 
“ debt ” in the second proposition refers not only to a simple 
money debt but also to a mortgage debt, and that the sons’ 
suit must fail unless they establish that the debt was for an 
immoral purpose. This view was followed in an Allahabad 
case, though with some hesitation ( y). However, a Pull 

(») Beni Madho v. Basdeo Putak (1890) 12 All. (*) How ri Shankar v. Jang Bahadur (1924) 27 

99; Bhawani Baksh v. Bam Dai (1891) Oudh cjisoh, 124, 79 I.O. 1008, (’21) A.O. 

13 All. 210; Pem Singh v. Partab S<ngn 394; Sand JmU v . Umrai (1920) 1 Luck. 

(1892) 14 All. 179 [F.B.]. See also 300, 93 I.O, 655, (’20) A.O. 321; Jogindra 

Chandradeo v. Mala Praiad{ 1909) 31 All. Singh v. The Punjab <fc Sindh Bank Ltd., 

170, 1 1.0. 479; Baja Baghunandan v. Amritear (1940) 21 Lull. 90, 180 1.0. 357, 

Kumar (1031) 10 Pat. 124, 120 1.0. 377, ('39) A.L. 583. 

(’30)A.1>. 521. 

(w) (1924) 51 I.A. 129, 40 All. 95, 77 I.O. 089, (y) Lai Singh v. Jagraj Singh (1928) 50 All. 

(’24) A.PC. 50. 540, 107 1.0. 093, (’28) A.A. 80. 
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Ss. Bench of the Allahabad High Court (z) disapproved of that 
294A, 294B view, r and held that the word “ debt ” in the second pro¬ 
position contemplated a simple money debt, and not a mortgage 
debt; further, that having regard to the first and third pro¬ 
positions, a mortgage by the father could only be upheld 
if it was made either for a legal necessity or for an antecedent 
debt, and in no other case, and that if mortgagee failed to 
prove that the debt was contracted for cither of those two 
purposes, the sons were entitled to have the mortgage decree 
set aside without showing that the debt was for immoral 
purposes. 

In tho Allahabad case abovo referred to the Full Bench consisted of three Judges. 
The view stated abovo is tho view taken by two of tho judgos. Tho third judge was of 
opinion that the word “debt” in tho second proposition included a mortgage debt but 
that tho proposition did not apply as the property had not f/et been sold. In tho viow 
of tho learned Judgo tho words “ lay tho estate open to bo taken in execution proceedings ” 
in proposition two, contemplated cases whero tho property had already been sold, and 
that tho inero passing of a decree cannot bo said to “ lay the estate open to he taken 
in execution proceedings.” On these gj-ounds the learned Judgo arrived at tho samo 
conclusion as the other two Judges. Tho other two Judges, however, refrained from 
expressing any opinion as to tho interpretation to ho put upon those words. It is vory 
important to note that tho ruling in tho Full Bench case applies only whero (1) the suit 
is to sot aside a mortgage decree, and (2) tho suit is brought before sale. 

In a recent case tho Bombay Higlj, Court agroed with tho Full Bench decision of tho 
Allahabad High Court and diderred from tho Lahore High Court (»). 

294B. Son’s rights after sale.—(^) Money decree against 
father. —Where the father has contracted a debt for his 
own personal benefit , the creditor may obtain a money decree 
against the father alone, and may enforce the decree by attach¬ 
ment and sale of the entire coparcenary property including 
the sons’ interest therein. The sons, though not parties to the 
suit, are bound by the sale by reason of their pious duty to 
pay their father’s debt, and they cannot recover their share 
of the property unless they prove (and the burden lies upon 
them to prove) that the debt was contracted by the father 
for an immoral or illegal purpose. This rests on the theory 
that as the father can effect a sale without suit of the entire 
joint family property including his ‘sons’ interest therein in 
favour of the creditor for the payment of an antecedent debt 
[s. 295], so the creditor may legally procure a sale of it by 
suit (b). The fundamental principle is that where joint family 

(z) Jagdish Prasad v. Hoshyar Singh (1929) (6) Met. Nanomi Jiabuasin v. Jlfodun Mohun 

51 AH. 130, 115 l.C. 775, ( ; 28) A.A. (1886) 13 (ill. 21, 36, 13 I.A. 1; Hama- 

566 [F.B.]. samayyan v. Virasami (1808) 21 Mad. 

(a) Bharamappa Murdappa v. Hanmanlappa 222, 224; Kunhali V. Keshava, (1888) 

Tippanna (1043) Bom. 568, (’43) A. B. 451. 11 Ma<l. 64, 76. 
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property is sold in execution of a decree, though, obtained 
against the father alone, and for a debt contracted by h!m for 
his own personal benefit, the sons cannot claim to recover their 
share of the property unless they show that the debt was con¬ 
tracted by the father to the knowledge of the lender (c) for 
an immoral or illegal purpose (d) and that the purohaser had 
notice that it was so contracted (e). 


A distinction has, however, been made by the Judicial 
Committee between the case where the purchaser at the execu¬ 
tion sale is a stranger to the suit and the case where he is the 
decree-holder himself. The two leading cases on the subject 
are Muddun Thakoor v. Kantoo Lall (/) and Suraj Bansi Koer 
v. Sheo Proshid (g). It has been held by the Judicial Com¬ 
mittee in those cases that where the 'purchaser is a stranger to 
the suit , the sons are not entitled to recover their share unless 
they prove (1) that the debt wasi contracted for an immoral 
or illegal purpose, and also (2) that the purchaser had notice 
that it was so contracted. It is not necessary for the purchaser 
to show that he made inquiry before the sale as to the nature of 
the debt. The purchaser in execution is not bound to go 
behind the decree (h) or further back than to see that there 
was a decree against the father, and that the property sold was 
properly liable to satisfy the decree if the decree had been 
properly passed against the father; if he makes an inquiry 
to that extent and then purchases the property bona fide and 
for value, the sale is not liable to be set aside at the suit of the 
sons, and the purchaser is entitled to the entire property 
including the sons’ interest therein. “ Purchasers at an execu¬ 
tion sale, being strangers to the suit, if they have not notice 


(c) Sat Narain v. Behan Lai (1925) 52 I.A. 22, 
6 Lall. 1, 81 l.C. 883, (’25) A.PC. 18; 
Minakshi Naidu v. Itnmudi (1889) 12 
Mad. 42, 10 I.A. 1 (original creditor 
advanced the loan bona tide). 

{d) Muddun Thakoor v. Kantoo Lall (1874) 14 
Beng. L. It. 187, 200, 1 T.A. 321, 334 ; 
Suraj Bunsi Kur v. Sheo Proshad (1878) 
6 Cal. 148, 171, 0 I.A. 88, 100 ; Muttayan 
Chettiar v. San jifi (1882) 0 Mad. 1, 9 LA. 
128 ; Bhagbut Perehad v. Oirja Koer 1 1888) 
15 Cal. 717, 724,15 I.A. 99,105 ; Minakshi 
v. Immudi (1889) 12 Mad. 142, 10 LA 
1; Sripat Singh v. Tagore (1917) 44 
Cal. 524, 44 I. A. 1, 39 I. C. 252, (’16) 
A.PC. 220; Brij Narain v. Mangla Prasad 
(1924) 51 I.A. 129, 40 All. 95, 77 l.C. 089. 
(’24) A.PC. 60; Karan Singh v. Bhup 
Singh (1905)»27 AU. 10 [F.B.J. Soo also 
cases cited in sub-sccs. (2), (3), (4) and (5); 
Bhubaneshwar Prasad Narayan Singh v. 


Bihari Lai (1935) 14 Pat. 430, 150 I. 0. 
350, (’35) A. P. 205. 

(«) Suraj Bansi Koer v. Sheo Proshad (1878) 
0 Cal. 148, 171, 0 I. A. 88, 100 ; Bhagbai 
Pershad v. Oirija Koer (1888) 15 Cal. 
717, 724, 15 I.A. 99, 105; Jahan Singh 
v. llardat Singh (1935) 57 All. 357, 152 
l.C. 487, (’35) A.A. 247; Krishnaji v. 
Vilhal (1888) 12 Bom. 025. 

(/) (1874) 14 Bong. L. H. 187, 1 I.A. 321. 

(l g) (1878) 5 Cal. 118, 171, 0 I.A. 88, 106. Seo 
also Muttayan Chettiar v. Sangxli (1882) 
6 Mad. 1, 9 I. A. 128, where it was held 
that the law in the Madras Presidency 
is not ditlcront. 

(li) In Mahabir Prasad v. Basdeo Singh (1884) 
0 All. 234,238, it wus held that the dccreo 
must bo road with tho plaint, so that 
the purchaser will bo deemed to have 
notice of tho allegations in the plaint. 


i. 294B (1) 
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S. 294B (1) that the debts contracted for an immoral purpose were so, are 
not bound to make inquiry beyond what appears on the face of 
the proceedings.” These decisions have been followed in India 
in the under-mentioned cases (i). The principle on which 
these decisions rest is that one who has bona fide purchased 
joint family property under an execution, and bona fide paid 
a valuable consideration, is protected against the suit of the 
sons seeking to set aside the sale and to recover their share of 
the property. 

But it is different if the decr'ee-holder is himself the pur¬ 
chaser. In that case, all that is necessary for the sons to prove, 
to entitle them to recover their share, is that the debt for which 
the decree was passed was contracted for an immoral purpose. 
It is not necessary for them to prove the further fact that the 
purchaser had notice that the debt was so contracted. The 
reason is that where the purchaser is the decree-holder in the 
suit, he does not stand in the same position as a stranger to 
the suit, and lie cannot therefore protect himself under the 
plea of being a purchaser without notice (j). It is also well 
established that even if the purchaser ie a stranger to the suit, 
the sale will be set aside 'to the extent of the sons’ interest 
in the property, if before the sale took place objection was 
taken by the sons that the debt for which the decree was obtain¬ 
ed was contracted for an immoral purpose, and it is eventually 
proved that the debt was so contracted. The reason is that in 
such a case the purchaser will be taken to have had notice, 
actual or constructive, of the sons’ objection, and, therefore, 
to have purchased with notice of the sons’ claim and subject 
to the result of any suit that may be brought by the sons to 
recover their share of the property ( k ). 

The same principles apply where the sale is sought to be 
set aside on the ground that there was in reality no debt owing 


(i) Bhamtni Bakth v. Ram Dai (1891) 13 All. 

551(5, 223 ; Trimhak v. Narayan (1884) 
8 bom. 481; Maharaj Siiujh v. Balwanl 
Singh (1900) 558 All. 508, 518-519; 

Kriehnaji v. Vithal (1888) 12 Bom. 625 ; 
Jahan Singh v. uardat. Singh (1935) 57 
All. 357, 152 I.U. 487, ('35) A.A. 247. 

(j) Jjurhmun Vast v. (liridhur (1880) 5 Cal. 

855 ; Ramphul Singh v. Deg Narain (1882) 
8 Cal. 617, 522 ; Beni Pars had v. Duran 
Chand (189(5) 23 Cal. 202 ; Nataxayyan v. 
Ponnutuini (1893) 10 Mad. 99, 103; 
Ramanamayyan v. Virarami (1898) 21 
Mad. 222; Sripat Singh v. Tagore (1917) 
44 I. A. 1, 44 Cal. 524, 39 1. C. 352, 
(’10) A.l'C. 220; Trimiak Balkrishna v. 


Narayan Damodar (1884) 8 Bom. 481 [(ho 
“ purchaser was the decree-holder’s son); 
Joharmul v. Kknalh (1900) 24 Bom. 343 ; 
Ram Charular v. Muhammad (1928) 45 
All. 545, 73 l.C. 056, (’23) A.A. 601. 

(i) Surag Bunri Kotr v. Sheo Proehad (1878) 5 
Cal. 148, 0 I. A. 88 [debt held to be 
immoral]; Bhagbut Perthad v. Girja 
Kotr (1888) 15 Cal. 717, 724, 15 I. A. 
99, 105 [debt held not to be immoral); 
Mahabir Prashad v. Basdeo (1884) 6 All. 
234 [debt held to be immoral]. See also 
Maharaj Singh v. ‘Balwant Singh (1900) 
28 All. 508, 518-519 [debt held to be 
immoral]. 
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by the father and that the decree was obtained by collusion 
between the creditor and the father. In such a case, if the 
purchaser be the decree-holder himself, the sons must show, 
to entitle them to succeed, that there was no debt in fact, 
and that is all that is necessary for them to prove ( l ). But 
if the purchaser be a stranger to the suit, the sons must show 
not only that there was no debt due by the father, but also 
that the purchaser had notice that there was no such debt ( m ). 

The position, then, is that where joint family property 
is sold in execution of a decree against the father, then if the 
purchaser is the decree-holder himself, the sons are entitled 
to recover their interest merely by proof of the immorality 
or non-existence (w) of the debt. But if the purchaser is 
a stranger to the suit, they cannot recover their share unless 
they prove that the debt was contracted for an immoral or 
illegal purpose, and also that the purchaser had notice that it 
, was so contracted. • 


The distinction botwoon the case whoro the purchaser is a stranger and whore he is 
tho decree-holder himself wag, as stated above, laid down by tho Judicial Committoo in 
Mlultlun Thakor'u caso and Suraj Jiunsi Koer'b case. In some later eases, howovor, oven 
where tho purchaser was a stranger to the suit, tho Judicial Committoo appears to have 
laid down in general terms and without any roferonco to tho necessity of notice, that the 
sons could successfully impeach a sale merely by proof of the immorality of the debt (o). 
But in all thoso eases, tho fact of immor^ity had been disproved, so that tho question 
of notice could not have arison. Thus Mst. Nanomi Babnasin v. Modun Mohun ( p ), 
which was one of such cases, tho Judicial Committee observed : “ All tho sons can claim 
is that, not being partios to the salo or execution proceedings, they ought not to bo barred 
from trying tho fact or the nature of tho debt in a suit of their own. Assuming they 
have such a right, it will avail them nothing unless they can prove that tho debt was 
not such as to justify the sale.” The debt in that caso was held not to bo immoral, 
and tho question of notico did not arise. In Sripat Singh v. Tagore ( q), their Lordships 
said: “ The property in question was joint proporty, governed by the Mitakshara law. 
By that law a judgment against tho father of tho family cannot bo executed against 
the whole of the joint family property, if the debt in respect of which the judgment 1ms been 
obtained was a debt incurred for illegal or immoral purposes. In overy othor event it 
is open to the execution croditor to sell the whole of the estate in satisfaction of tho 
judgment obtained against the fathor alono.” In this case also it was found that tho 
debt was not incurred for an immoral purpose; moreover, the decree-holder himself 


(J) Beni Parshad v. Puran Chand (1800) 23 
Cal. 202; Ramasamayyan v, Virasami 
(1898) 21 Mad. 222. 

(m) Beni Parshad v. Puran Chand (1896) 23 

Cal. 262, 274-275; Mahabir Prasad v. 
Basdeo Singh (1884) 0 All. 234, 238. 

(n) Lakshmadu v. Ramudu <t Ors. (1940) Mad. 

125, (’3») A.M. 807, 187 I.C. 816; Maha 
Deo v. Rambir Sin?*(1945) Lah. 07 [F.B.]. 


( 0 ) Mst. Nanomi Babuasin v. Modun Mohun 
(1885) 13 Cal. 21, 13 l.A. 1; Bhaqbvt 
Pershad v. Oirja Koer (1888) 15 Cal. 717, 
724, 15 l.A. 105; Minakshi v. Immudi 
(1885) 12 Mad. 142, 16 l.A. 1; Rax Balm 
Mahabir Pershad v. Marlcunda Nath( 1889) 
17 Cal. 584, 17 T.A. 11. 

(p) (1885) 13 Cal. 21, 30, 13 l.A. 1,18. 

(q) (1917) 44 Cal. 524, 532, 44 l.A. 1,4, 39I.C. 

252, (’10) A.PC. 220. 


. 294B (1) 
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( 1 ). ( 2 ) 


was the purchaser. In Brij Narain v. Mangla Prasad (r), their Lordships, after review¬ 
ing the earlier cases on the subject, laid down five propositions of which the second was 
as follows*: “ If he is the father and the othor members aro the sons, he may, by incurring 
debt, so long as it is not for an immoral purpose, lay tho estate open to be taken in execu¬ 
tion proceeding upon a deerco for payment of that dobt.’/ But that was a caso of a 
mortgage executed by tho fathor for tho payment of an antecedent dobt and the question 
of notico was not reforred to either in argument or in the judgmont. In Tndia too thero 
have been cases in which it has been laid down that where the purchaser is a stranger 
to tho suit, tho sons can in a suit of their own successfully impeach the sale or resist 
tho purchaser’s suit for possession merely by proof of the immorality of the debt. But in 
those cases also tho fact of immorality had been disproved, and tho question of notice 
did not therefore arise (s). 


Illustrationb. 

(a) A and his son B aro mombers of a joint family. A is indebted to C in the sum 
of Rs. 6,000. C obtains a personal decree against A alone, and in oxocution of tho 
decree attaches tho whole coparconary property belonging to tho joint family. B objects 
to tho attachment of his interest in tho property on the ground thp,t the monoys bor¬ 
rowed by his fathor A from C were borrowed for an immoral purpose. Tt is proved 
that the amount was borrowed for an immoral purpose. The Court will sot aside the 
attachment to the extent of tho son’s interest. Suppose now that B docs not objoct to 
tho attachment, and that the whole property including B 's interest is sold in execution 
of tho decree, and it is purchased by C, tRo deereo-holdor, and B sues G to set aside the 
sale on tho ground that tho debt contracted by his father was for an immoral purpose. 
If tho son succeeds in showing that the dobt was so contracted, tho sale will bo set aside 
to tho extent of tho son’s interest in the property. Tf tho son fails to show that tho 
debt was immoral, tho salo will bo upheld in its entirety.' But if the property is pur¬ 
chased by a stranger to the suit, tho soli cannot recover his share unless ho proves not 
only that tho debt was contracted for an immoral purpose, but that tho purchaser had 
notice that it was so contracted. 

(b) A and his son B aro members of a joint family. G obtains a porsonal decree 
against A for Rs. 6,000 borrowed by A from C for his personal benefit, but not for an 
immoral purpose. A dies without paying tho amount of tho decree. G may, after A’a 
death, attach not only A’s share but also B'a share in tho joint property, in other words 
attach tho entire joint family property, and have tho same sold in execution of the 
decree. Tho dobt not having been contracted for an immoral purpose, the son’s right 
to tako by survivorship gives way to tho supremo obligation to pay tho father’s debt. 
But if the debt was contracted for an immoral purpose, G could not after A 's death 
attach the interest either of A or B. Tho reason is that, as regards A'a interest, it will 
pass by survivorship to B [s. 289 (2)], and as regards B'a interest, it cannot be held 
liable, the debt being of an immoral character. 

(2) Mortgage decree against father .—The above rules 
apply not only to a sale in execution of a money decree against 
the father, but to a sale in exeoution of a mortgage decree against 
him. This happens when the mortgage executed by the father 
is neither for legal necessity nor for the payment of an ante¬ 
cedent debt. If the mortgage is created either for legal 


(r) (1924) 51 I.A. 129, 139, 48 AH. 95, 104, 
77 I.C. 689, (’24) A.l’C. 60. 

(*) Mata JHn v. Gaya Din (1009) 31 All. 599, 
3 I.C. 24 (purchaser’s suit for possession]; 


Dulip Narain v. Parmaoti (1920) 42 All. 
58, 67 I.C. 98, (’20) A.A. 310; Gajadhar 
v. Jadubir (1925)47 Aik 122, 85 I.C. 31, 
(’25) A.A. 180; Narayanaeharya v. Nano 
Krishna (1876) 1 Bom. 262. 





DEBTS. 


365 


necessity or for an antecedent debt not tainted with immorality, 
the mortgage itself binds the sons’ interest in the property. 
If the mortgage is •neither for legal necessity nor for an antece¬ 
dent debt, the mortgage as such is not operative on the sons’ 
interest, but the sons are nevertheless under a pious obligation 
to pay the mortgage debt qua debt. In such a case, if a 
decree is passed against the father on the mortgage for the sale of 
the whole of the mortgaged property, and the property is sold 
in execution of the mortgage decree, the sons, though not 
parties to the mortgage suit, are bound by the sale, unless they 
show that there was no debt owing by the father ( t ), or that 
the debt in respect of which the mortgage was executed was 
incurred by the father to the knowledge of the lender (u) 
for an immoral or illegal purpose ( v) and that the purchaser 
not being the decree-holder had notice that the debt was so 
incurred (vide cases cited under 294B-1). See s. 296 ( 1 ), cl. ii. 
As to the sons’ remedies before sale, see sec. 293 (2). 


Illustration. 

A joint family consists of a father and sons. Tho fathor mortgages certain 
immoToablo proporty forming part of the joint family properties to soeuro a loan raised 
by him. Tho loan ia not raised either for a legai,noeossity or for payment of an anto- 
eodont debt. Tho mortgagee sues tho fathor alone and obtains a decree for the sale of 
tho mortgaged property. Tho property ia sold in execution, and it is purchased by tho 
mortgagee himself. Tho sons, bomg under a pious obligation to pay their father’s debt, 
are bound by tho sale unless they show tliaj tho debt was tainted with immorality. 
There is no distinction in such casos botwcon a debt secured by a mortgage and an 
unsecured dobt: Gajadhar v. Jathtbir (1925' 47 All. 122, 85 I.C. 31, (’25) A. A. 180. 
Had tho mortgago boon for family necossitios or for tho discharge of an antecodont 
dobt, the mortgage itself would have bound tho son’s interest in tho mortgaged proporty 
and tho salo in execution would have passed tho sons’ interest, not by virtue of tho 
decree, but by virtue of the mortgage. 


(3) Execution 'purchaser's suit for possession. —The rules 
laid down above apply also to a suit by a purchaser at an 


execution sale against the sons 
purchased by him (w). 

(t) Ramasamayyan v. Virasami (1898)21 Mad. 
222 . 

(a) Sat Narain v. liehari Lai (1925) 52 I. A. 

22, 6 Lah. 1, 84 I.C. 883, ('25) A.PC. 18. 

(») Suraj Bunsi Koer v. Shea Proshad (1878) 

5 Cal. 148, 6 I.A. 88 ; Mat. Nanomi Babu- 
asin v. Modun Mohan (1885) 13 Cal. 21,13 
I.A. 1; Bhagbut Pershad v. Oirja Koer 
(1888) 15 Cal. 717, 721, 721, 15 I.A. 99, 
104, 105; Lola Suraj Prosad v. Golab 
Chand (1901) 28 Cal. 517; Jumna v. 
Nain Sukh 0887) 9 All. 493, 494; Beni 
Madho v. Basdeo Patak (1890) 12 AH. 


for possession of the property 


99 ; Bhawani Bakhth v. Ram Dai (1891) 
13 AH. 210 ; Pern Singh v. Pariah Singh 
(1892) 14 All. 179 [K.1S.1; Gajadhar v. 
Jadubir (1925) 47 All. 122, 85 I.C. 31, 
(’25) A.A. 180 ; Kunhali v. Keshaxa (1888) 
11 Mad. 64, 70 ; Tribmi v. Ramesray 
(1931) 10 Pat. 070, 130 I.C. 49, (’32) A.P. 
80 [H’.B.l; Johan Singh v. Jlardat Singh 
(1935) 57 AH. 357, 152 I.C. 487, (435) 
A.A. 247. 

(to) Trimbak v. Narayan Damodar (1884) 8 Born. 
481; Mata Din v. Gaya Din (1909) 81 
All. 599, 3 I.C. 24. 


S. 294B 

(2). (3) 
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S. 294B (4) Burden of proving immorality of debt. —Where in 

(4)» (5) respect of their share the sons claim to set aside a sale in 

execution of a decree against the father, the burden lies upon 
them to prove that the debt was contracted for an immoral 
or illegal purpose ( x). It is not necessary for the purchaser to 
show that there was a proper inquiry as to the purpose of the 
loan, or to prove that the money was borrowed in a case of 
necessity (y). 

The burden which lies upon the sons to prove the im¬ 
morality of the debt is not discharged by showing that the 
father lived an extravagant and immoral life ; there must be a 
distinct connection between the debt and the immorality set 
up by the sons ( z ). 

, * 

(5) Construction of execution 'proceedings. —It is stated 
above that where the father has contracted a debt for his own 
personal benefit, the creditor may obtain a decree against the 
father alone, and may enfolce the decree by attachment and 
sale of the entire joint family property including the sons’ 
interest therein. But though the creditor can in execution of 
his decree sell the entire joint family property, he is not obliged 
to do so. He may put uja only the father’s interest for sale. 
If what is bought and sold is the father’s interest alone, the 
purchaser is not, except in some cases in Bombay, entitled 
to possession of any part of the property, and his only remedy 
is to bring a general suit for partition and for possession 
of the share which would be allotted to the father on such 
partition [s. 261 (I)]. But if what is bought and sold is the 
entire property, the purchaser is entitled to possession of the 
whole. It is, therefore, important in each case to inquire 
whether the sale passed the whole property including the son’s 
interest therein, or only the father’s interest in the property. 
The determination of this question depends mainly on the 
terms of the execution and sale proceedings, such as the appli¬ 
cation for execution, warrant of attachment, warrant of sale 
and sale certificate. The Court will in each case look at the 


(x) Bhagbut Persluid v. (lirja Koer (1888) 15 Cal. 
717, 724, 15 I.A. 90, 104; Muddun 
Thakoor v. Kantoo Ball (1874) 14 Ileng 
L. 11. 187, 1 I. A. 321; (1878) 5 Cal 
148, 6 I.A. 88, supra; (1885) 13 Cal 
21, 13 I.A. 1, supra; (1891) 13 All 
216, supra; (1892) 14 All. 179 [F.B.l, 
supra; Brij Narain v. Mangla Prasad 
(1024) 46 All. 95, 51 I.A. 129, 76 l.C. 


689, (’24) A.PC. 50. 

(y) (1888) 15 Cal. 717, 724, 15 I.A. 99, 104, 

supra. 

(z) Bhagbut rershad v. Girja Koer (1888) 15 

Cal. 717, 15 I.A. 99; Ram Rattan v. 
Basant llai (1921) 2 Lah. 263, 64 I. C. 
121, (’21) A.Ij. 205 ; Johan Singh v. Hardat 
Singh (1935) 67 All'. 357, 162 I. C. 487, 
(’35) A.A. 247. 
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substance of the proceedings to see what the purchaser intended S. 294B (5) 
to buy and what he believed he was buying (a). “ In cases of 

this kind it is of the utmost importance that the sub,‘Stance, 
and not the mere technicalities, of the transaction should be 
regarded ” ( b ). The price paid by the purchaser is also an 
element to be taken into consideration (c). 

The following aro some of tho principles called from decided casos:— 

(i) “ If the expressions by which the ostate is convoyed to tho purchaser [in execu¬ 

tion] are susceptible of application oither to tho entirety or to the fathor’s 
coparcenary interest alone, tho absonco of tho sons from tho proceedings 
may bo one material consideration. But if tho fact be that the purchaser has 
bargained and paid for tho entirety, he may clearly defend his title to it upon 
any ground which would have justified a sale if tho sons had been brought 
in to oppose the execution proceedings ” (d). 

(ii) Tho words “right, title and interest” aro ambiguous. They may refer to 

tho father’s interest only in tho property or to the entire proporty. If it 
appears xVom the terms of the execution proceedings and from tho intention of 
the parties that what was put up fur sale and what was bought was tho entire 
property, but the proporty is described in tho certificate of salo as “ tho right, 
title and interest of tho judgment-debtor,” tho sale will novcrtheloss pass tho 
entire property. The presence of tho words “ right, titlo and intorost ” in a 
sale certificate is consistent with the sale of every interest which tho judgment- 
debtor might have sold, and does not necessarily import that when tho father 
of a joint family is the judgment-debtor nothing is sold but his intorost as a 
coparcener (e). But if it is cloar from tho torms of tho execution proceed¬ 
ings that what was yut up for salo was the “ right ami share ” of tho judgmont- 
debtor alono in tho proporty, the salo will pass only tho fathor’s intorost. 

The purchaser cannot claim tho ontwo proporty merely because tho decroo- 
holdor could have brought the wholo property to salo, had ho been so 
minded (/). 


(а) Deeiidyal v. Jugdeep X(train (J877) 3 Cal. 

198, 4 I.A. 247; Baboo llardey Narain 
v. Bonder 1‘erkash (1883) 10 Cal. 626, 
11 l.A. 26; Mat. Nano mi Babuasin v. 
Motlun Mohun (1885) 13 Cal. 21, 13 l.A. 
1; Dnulat liam v. Metier Vhand (1887) 
15 Cal. 70, 14 A. A. 187; Hai Balm 
Mahabir 1‘ershad v. Marlnmda Math 
(1889) 17 Cal. 584, 17 l.A. 11 ; Prettarhi 
Cheltiar v. Sangili Veera Pandiu (1887) 
10 Mad. 241, 248, 14 I.A. 84, 85 ; 
Simhuhnath v. Colab Singh (1887) 14 Cal. 
572, 14 I.A. 77; (1888) 15 Cal. 717, 15 
I.A. 99, supra ; Minakshi v. Immudi 
(1888) 12 Mad. 112, 16 I.A. 1 ; Abdul Aziz 
v. Appayasami (1903) 27 Mad. 131, 31 
I.A. I; Sripat Singh v. Tagore (1917) 41 
I.A. 1, 44 Cal. 524, 39 I.C. 252, (’16) A.PC. 
220 ; Trimbak v. Narayan Damodar (1884) 
8 Bom. 481; Sakharam Shet v. Sitaram 
(1887) 11 Bom. 42; Krishnaji v. Vilhal 
(1888) 12 Bom. 625; Maruti v. Babaji 
(1891) 15 Bom. 87; Coorerji v. Demeg 
(1893) 17 Bom. 718; Timmappa v. 
Narsinha (1913) 37 Bom. 331, 21 I.C. 
123 ; llanmandas v. Vulabhilas (1919) 43 
Bom. 17, 46 I.C. 133, (’18) A. B. 101; 
Daganand v. Daji Narain (1926) 50 Bom. 
793. 98 I.C. 754, (’28) A.lt. 548 ; Kunhali 
v. Keshava (1888) 11 Mad. 64; Ramphul 
Singh v. Deg Narain (1882) 8 Cal. 517, 
527; Beni Parshad v. Puran Vhand 
(1896) 23 Cal. 262 ; Pem Singh v. Pariah 
(1892) 14 All. 179 [F.B.]. 

(б) Sripat Singh v. Tagore (1916) 44 I.A. 1, 44 


Cal. 524, 39 I.C. 252, (’10) A.l’C. 220; 
Hai Babu Mahabir Pershad v. Murkunda 
Nath (1889) 17 Cal. 584, 17 I.A. 11; 
Coo’erji v. Deusey (1893) 17 Bom. 718; 
Daganand v. Daji Narayan (1926) 50 
Horn. 793, 98 I.C. 754, (’26) A.B. 548. 

(c) Simbhunath v. Colab Singh (1887) 14 Cal. 

572, 14 I.A. 77; Beni Parshad v. Puran 
Vhand (1896) 23 Cal. 262, 278 ; (1926) 50 
Bom. 793, 799, 98 I.C. 754, (’26) A.B. 548, 
supra. 

(d) Mst. Nanomi Babuasin v. Moduli Mohun 

(1885) 18 Cal. 21, 36, 13 I.A. 1, 18. Ill 
Deendyal v. Jugdeep Narain (1877) 3 Cal. 
198, 4 I.A. 247, also there was an 
ambiguity. 

(e) (1889) 17 Cal. 584, 17 I.A. 11, supra. 

Bhabut Pershad v. Cirja Koer (1888) 
15 Cal. 717, 721, 15 I.A. 99, (1885) 13 Cal 
21, 13 I.A. 1, supra; Sakharam Shet v. 
Sitaram (1887) 11 Bom. 42. 

(/) (1877) 3 Cal. 198, 4 I.A. 247, supra ; Baboo 
llurdeg Narain v. Ponder Perk ash (1883) 
10 Cal. 626, 11 I.A. 26 ; Peliaeli Cheltiar v. 
Sangili Veera (1887) 10 Mad. 241, 14 I.A. 
84 ; Abdul Aziz v. Appayasami (1903) 27 
Mad. 131, 31 I.A. 1 ; Krishnaji v. Vithul 
(1888) 12 Bom. 025; Maruti v. Babaji 
(1891) 15 Bom.87 ; Timmappav. Narsinlta 
(1913) 37 Bom. 631, 21 I.C. 123; 
llanmandas v. Valabhdas (1919) 43 Born. 
17, 46 I.C. 133, (’18) A.B. 101. As to 
High Court Circulars, see (1926) 50 Bom. 
793, 98 I.C. 754, (’20) A.B. 548, supra. 
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(iii) The mero fact that no reference is made in the proclamation of sale to the son’s 
interest doos not of itself afford a ground for holding that the son’s interest 
did not pass at the sale (g). 

(iv) If tho creditor sues the fathor alone, and a consent dbcroo is obtained against 

the father, whereby tho father agreos to pay a specified sura within a specified 
period and by way of security mortgages his “ right, title and interest ” in 
certain joint family property, and agreos that in the evont of non-paymont the 
mortgaged property shall bo sold by auction, and tho property is afterwards 
sold, and a certificate of sale is issued to tho purchaser stating that “ whatever 
right, title and interest tho judgment-dobtor had in the said property, boing 
extinguished from the dato of the sale, is transferred to tho purchaser,’’ the 
purchaser is entitled to no more than the father’s interest in the property. 
“ Whon a man convoys his right and interest, and nothing moro, he does not 
prima facie intend to convey away aWo rights and interest presently vested in 
others, even though tho law may give him the power to do so.” In such a 
case, if it is alleged by tho purchaser that the sons assonted to the docree and 
tho mortgage, ho should join thorn as parties to tho execution proceedings ( h ). 

(v) Whoro a mortgage is oxocuted by tho father of joint family, property, the Court 

must take it that the entire property was mortgaged, unloss the sons show 
that what was mortgaged was the fathor’s interest only (i), or unless the 
mortgage itself purports to be one of tho father’s interest only (j). Where 
tho mortgage is of tho ontire property, and a decree is passed for sale of the 
proporty, the sale will pass thtf wholo property to tho purchaser, notwithstandi 
ing tho words “ right, title and interest of the judgmont-dobtor ” in the 
certificate of salo (k). 

294C. Execution of decree against father after his death.— 
Where a decree has been passed against the father in respect 
of a debt incurred by him, and the father dies before the decree 
has been fully satisfied, the decree may be executed under 
sec. 53 of the Civil Procedure Code, 1908, by attachment 
and sale of the ancestral property in the hands of the sons, 
as if such property were the property of tho deceased father 
which had come to the hands of the sons as his legal represen¬ 
tatives, unless the debt was incurred for an illegal or immoral 
purpose. If the sons contend that the debt was incurred 
for an immoral purpose, the question has to be determined 
in execution proceedings, and not in a separate suit ( l ). 
If the contention of the sons is that there is really no debt the 
question cannot be enquired into in execution proceedings, 
but only in a regular suit (m). 


(») (1926) 50 Botn. 793, 98 I.C. 754. (’26) A.B. 
548, supra. 

(h) Simbhunath v. Golab Singh (1887) 14 Cal. 

672, 14 I.A. 77, 83. 

(i) Fm Singh v. Parted) Singh (1892) 14 All. 

170 [K.B.]; Bhagbut Per shad v. Girja 
Koer (1888) 15 Cal. 717, 721, 15 I.A. 99. 

(j) See Simbhunath v. Golab Singh, supra. 

(k) Trimbach v. Narayan (1884) 8 Bom. 481. 

(l) Code oi Civil Procedure 1908, s. 53. Omed 


v. Goman Bhaiji (1896) 20 Bom. 385; 
Shivram v. Sahharam (1009) 33 Bom. 39, 
1 I.C. 459 ; Amur Chandra v. Sebah Chan¬ 
da (1907) 34 Col. 642 [F.B.]; Sheikh Karoo 
v. Rameshwar Sao (1021) 6 l’at. L. J. 451, 
460-462, 62 I. C. 905, ('23) A. P. 143 
[mortgage-dccrcc against father); Narayan 
v. Sai/unabai (1025) 40 Bom. 113, 86 I.C. 
181, ('20) A.B. 103. 

(m) Lakshmadu v. Ramudu <fc Ors. (1940) 
Mad. 123, (’39) A.M. 807,187 I.C. 816. 
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This sub-secfcion is based on ss. 50 and 53 of the Civil Procedure Code, 1908. See 
Mulla'B Civil Procedure Code, notes to s. 53. No attachment is necessary where a final 
mortgage decree for the sale of the property has been passed against the father* in his 
lifetime; the property in that case is sold under and by virtuo of the decree, without 
any previous attachment (n). 

S. 53 applies in the case of the sons of a judgmont debtor only and not in tho caso 
of his brother (o). 

Sec. 53 doos not apply to a case where tho suit on a mortgago by the father was filed 
' against the sons and grandsons, but was dismissed against the latter. Tho share of the 
grandsons cannot be attached and sold as it was not coverod by the decree (p ); but this 
principle Cannot be availed of by after bom sons and grandsons (q). 

Nor docs s. 53 apply to a caso whore tho suit against tho father is filed aftor 
partition (r). 

If tho father dies leaving sons and also his own father, and subsequently the father’s 
father dios, it has been held in Allahabad that the decree cannot bo oxocutcd against 
tho ancestral property in the hands of his sons (s). But this decision has been dissented 
from by the Punjab High Court (f). It is submitted that tho former case was incorrectly 
decided. • 

295. Sale or mortgage of coparcenary property by father for 
payment of antecedent debt.— (1) Antecedent debt —The father of 
a joint Hindu family may sell or .mortgage the joint family 
property including the sons’ interest therein to discharge a 
debt contracted by him for his own personal benefit, and such 
alienation binds the sons, provided— 

(a) the debt was antecedent to the alienation, and 

(b) it was not incurred for an immoral purpose (if). 

The validity of an alienation made to discharge an ante¬ 
cedent debt rests upon the pious duty of the son to discharge 
his father’s debt not tainted with immorality. The mere 
circumstance, however, of a pious obligation does not validate 
the alienation. To validate an alienation so as to bind the 
son, there must also be an antecedent debt (v). Generally, 
there is no question of legal necessity in such a case (w). But 
where the antecedent debts carried no compound interest and 
yet tho mortgage effected by the father to discharge them 

147 I.C. 225, (’33) A.L. 857. 

(«) Sat Narain v. Sri Kishen Das (1930) 03 I.A. 
384, 17 Lah. 041, 38 Horn. L. 11. 1129, 
1611. C. 0, (’30) A.I’C. 277. 

(») Brij Narain llai v. Many la Prasad (1924) 
61 I.A. 129, 46 All. 95, 77 I.C. 089, (’24) 
A.l'U. 50 ; Narain Prasad v. Samam Singh 
(1917) 44 I.A. 103, 39 All. 500, 40 I.C. 284, 
(’17) A.I’C. 41; Jogi Das v. (Janga Pam 
(1917) 21 C.W.N. 957, 42 I.C. 791, (’17) 
A. I'C. 76 : Chet Ham v. Pam Singh (1922) 
49 I.A. 228, 44 All. 308, 67 I.C. 509, 
(’22) A.PC. 247, airm«. (1919) 41 All. 529, 
51 I.C. 119, (’19) A .A. 415. 

(w) Rama Pao v. (fanumantha (1929) 52 Mad 
850, 121 I.C. 837, (’30) A.M. 320. 


(n) Sheik Karoo v. Pameshwar Sao (1921) 0 

l’at. L.J. 451, 02 I.C. 905, (’23) A.l*. 143. 

(o) Sheo Gopal v. Firm Ganesh Das Pam Qopal 

(1938) Luck. 241, 108 I.C. 268, (’37) A.O. 
327 

(p) Pa jo Pam v. Paja Baksh Singh (1938) 

13 Luck. 01, 40 Bom. L.tt. 277, 172 I.C. 5, 
(’38) A.PC. 7. 

(q) Paja Baksh Singh v. Pam Swamp (1944) 

Luck. 481. 

(r) Atul Krishna Roy v. Lala Nandanji (1935) 

14 Pat. 732 IF.B.], 157 I.C. 53, (’35) A.l’. 
275. 

(s) Binda Prasad v. Paj Ballabh (1926) 48 All. 

245, 91 I.C. 785s (’26) A.A. 220. 
it) Dsti Das v. Jada Pam (1934) 15 Lata. 50, 


Ss. 

294C, 295 
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S. 295(1) provided for compound interest at a high rate with quarterly 
rests, to that extent, the onus is on the creditor to show that 
the loan could be obtained only on such terms and if no evidence 
is adduced the lender has not discharged the burden (ay). 


“ Antecedent debt ” means antecedent in fact as well 
as in time, that is to say, that the debt must be truly indepen¬ 
dent of and not part of the transaction impeached (y). A borrow¬ 
ing made on the occasion of the grant of a mortgage is not an 
antecedent debt (z) [see ills. (1) to (4)]. 


To constitute a debt an “ antecedent ” debt it is not neces¬ 
sary that the prior and subsequent creditors should be different 
persons. All that is necessary is that the two transactions 
must be dissociated in time as well as in fact (d). Hence where 
a previous mortgage deed is renewed in favour of the same 
mortgagee, and the consideration for the subsequent mortgage 
deed is the amount due on £he earlier one, the alienation would 
be one for an “ antecedent ” debt ( h ), unless the first dhbt 
was a mere device and was incurred merely for the sake of 
creating an antecedence in time and 4 with a view to support 
the subsequent deed (c). t Where a mortgage was executed by 
the members of a joint family in favour of a stranger, who 
was a partner in a business with the family, in settlement of 
accounts of the firm, it was held that the debt being antecedent 
to the mortgage, the mortgage was binding on the son’s share 
also (d). Where a father received certain sums of money on 
behalf of his minor widowed daughter under a compromise 
decree and executed an indemnity bond undertaking to 
indemnify the defendants- against all losses resulting from 
the minor plaintiff raising disputes after attaining majority, 
charging some immoveable property belonging to the joint 


(x) But Hajaram Tukaram v. Maneklal Man- 
Mikhlul (1932) 00 Horn. 30, 137 I.C. 717, 
(’32) A.11. 130. 


Bharat pur State v. Sri Kixhen Dot (1936) 
08 All. 804 IF.B.J, 162 I.C. 642, (’36) 
A.A. 327. 


(y) (1923) 01 I.A. 129, 46 All. 95, 77 I.C. 089, 

(’24) A.PC. 50, supra. 

(z) Chandradeo v. Mata rrasad (1909) 31 All. 

176, 190. 1 I.C. 479 [KB.]; Chaturhhuj 
Gorind Bam (1923) 40 All. 407, 74 I.C. 71, 
(’23) A.A. 218, dissenting iroin Nathu v. 
Randan Ml (1911) 33 All. 242, 8 1. C. 
836 [mortgage to pay oil pre-emption 
decree]; Shark Jan v. Bikoo (1928) 7 Pat. 
798, 116 I.C. 33, (’29) A.P. 130; Buta 
Mai v. Gopal Singh (1930) 11 Lah. 104, 
122 I.C. 480, (’30.) A.L. 1040. 

(a) Ilamkaran Thakur v. BaUleo Thakur (1938) 
17 l’at. 168, 173 1. C. 292, (’38) A.P. 44 ; 


(b) H Gopal Das v. 1'opan Das (1930) 16 Lah. 

624. 

(c) Ham liekha Singh v. Ganga Prasad (1927) 

49 All. 123, 97 I.C. 614, (’20) A.A. 645 
[KB.]; Badri Prasad v. Madan Ml (1893) 
15 All. 75, 80 [F.B.]; Jai Narnia v. Muha- 
bir Prasad (1927) 2 Luck. 226, 95 I.C. 857, 
(’26) A.O. 470; Sheo Ram v. Durga (1928) 
3 Luck. 700, 108 I.C. 288, (’28) A.O. 378 
[F.B.]; Iqbal Singh v. Jos met Singh (1934) 
15 Lah. 715, 153 I.C. 862, (’34) A.L. 296. 

(d) Nachimuthu Goundun v. Balasubramania 

Goundan (1939) Mad. 422. 
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family, it was held that the sons’ share was not liable as there 
was no antecedence of debt ( e). 

The antecedent debt may be an unascertained sum of 
money. It may be a debt incurred in connection with a trade 
started by the father (/). 

(2) Burden of proving immorality of debt. —It is for the 
alienee to prove that the antecedent debt existed or that after 
due inquiries he, in good faith, believed that it existed (< 7 ). 
The burden is then shifted upon the sons to prove that the 
debt was contracted by the father for an immoral or illegal 
purpose (h) and that the alienee had notice that the debt was so 
contracted (i). It is not necessary for the alienee to show 
that he made proper inquiry as to the purpose of the loan, or to 
prove that the? moviey was borrowed for the benefit of the 
family (j). 

The burden which lies upon the sons to prove the im¬ 
morality of the debt is not discharged by showing that the 
father lived an extravagant or immoral life ; there must be a 
direct connection between the debt and the immorality set up 
by the sons (&). 

♦ 

(3) Alienation binds sons' interest. —If the debt is antece¬ 
dent to the alienation, the alienation is valid in its entirety, and 
it will pass not only the father’^ but also the sons’ interest in 
the property. Thus if the alienation is a sale of joint family 
property, the whole property will pass to the purchaser. 


(«) AUacenkalaramanna v. Palacherla Man- 
gamma <fc Orx. (1944) Mad. 807. 

(/) Hal Hajaram l'ukaram v. Maneklal Man- 
sukhlal (1932) 56 Horn. 36, 137 I.C. 117, 
(•32) A.M. 136. 

(ff) Jamsetji v. Kashinath (1902) 26 Bom. 326, 
336-337; Jamna v. Nain Sukh (1887) 
9 All. 493; Chandradeo v. Mata Prasad 
(1909) 31 All. 176, 198-199, 1 I.C. 479; 
Sahib Singh v. Girdhari Lai (1923) 45 All. 
576, 73 1.0. 1024, (’24) A.A. 24; Sub- 
ramanya v. Sadtuira (1885) 8 Mad. 75. 
Sco Transfer of Property Act, 1887, 
8 28 

(A) Girdharee Lull v. Kantoo hall (1874) 14 Beng. 
L. It. 187, 1 l.A. 321 ; Suraj Jiunsi Koer 
v. Sheo Proshad (1878) 5 Cal. 148, 6 l.A. 
88 ; Balwant Singh v. Claneey (1912) 39 
l.A. 109, 34 All. 206, 14 I.C. 629, atfmg. 
28 All. 508; Joharmal v. Eknath (1900) 
24 Bom. 343; Natasayya n v. Ponnusumi 
(1893) 16 Mad. 99 ; Raj Kishore v. Madan 
Gopal (1932) 13 Ball. 491, 143 I.C. 249, 
(’32) A.L. 636. 

(i) Suraj Bunsi Koer v. Sheo Proshad 6 I. A. 
88, 106, 5 Cal. 148, 171; Darsu Pandey 
v. Bikarmdjit Lai 3. All. 125. (The 
first part of the decision that the recital 


iu the sale deed is enough to prove 
the antecedent debt and other 
necessities is not correct; but the second 
part relating to immorality and notice 
is correct.); llanuman Singh v. Ma¬ 
nuk ('hand 6 All. 193, 199; Lai Singh v. 
Deo Marain Singh 8 All. 279, 282. 

( j ) Bluigbul Pershad v, Girja Koer (1888) 15 Cal. 
717, 724, 15 l.A. 99, 104; babu Singh v. 
Bihari Lai (1908) 30 All. 156 ; Tulsi Ram 
v. Bishnalh Prasad (1928) 50 All. 1, 105 
I.C. 885, (’27) A.A. 735. 

(i) Sri Karain v. Lain Raghubans (1912) 17 
C.W.N. 124, 17 I.C. 729 [P.O.l; Chmta- 
manrao v. Kashinath (1890) 14 Bom. 320 ; 
Dattatraya v. Vishnu (1912) 36 Bom. 
68, 12 I.C. 949 ; Situ Ram v. Xalim Singh 
(1886) 8 All. 231 ; Balm Singh v. 
Beharilal (1908) 30 All. 156; Tulsi Ram 
v. Bishnath Prasad (1928) 50 All. 1, 105 
I.C. 885, (’27) A.A. 735; Ralliu Ram v. 
Ralmokand (1927) 8 Lah. 117, 101 I.C. 
830, (’27) A.L. 60; Vlfat Rai v. Tej 
Narain (1927) 8 Lah. 632, 106 I.C. 176, 
(’28) A.L. 83; Raj Kishore v. Madan 
Gopal (1932) 13 Lah. 491, 143 I.C. 249, 
(’32) A. L. 636. 


S. 295 
<l)-<3) 
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S. 295 
(3)-(8) 


Again if the alienation is a mortgage , the mortgagee may 
obtain, a mortgage decree against the father alone for the sale 
of the whole of the mortgaged property including the sons’ 
interest therein, and the sale in execution of the decree will 
bind the interest both of the father and the sons in the property. 

(4) Alienation after partition. —The father has no power 
to alienate his son’s share after a partition between him and 
the son, although the alienation may be in respect of a debt 
which was contracted before partition ( l). 

(5) Alienation after attachment of son’s share. — The father 
has no power to alienate his son’s share after it has been 
attached in execution of a decree. The decree may be one 
against the son in respect of a personal debt of the son , or it 
may be one against the father, or both against the father and 
the son, in respect of a personal debt of the father (m). 

(6) Whether a sale or mortgage executed by the father 
passes the whole family property or only the father’s interest 
therein depends on the terms of the deed (w). 

(7) If the alienation bo one for legal necessity, it is not 
necessary, to bind the sons’ interest, to have recourse to the 
doctrine of antecedent debt (o). 

(£) The expression “ sons ” in this section includes grand¬ 
sons and great-grandsons. The expression “ father ” includes 
grandfather and great-grandfather. See s. 291. 

Illustrations. 

(1) The father of a joint family borrows Rs. 2,000 from C for his own use. Sub¬ 
sequently he oxecutos a mortgago of the joint family property to G to seouro the debt. 
It is not provod that the monoy borrowed was used by the father for immoral purposes. 
The mortgage binds not only the father’s, but also his sons’ interest in the property. Here 
the debt is antecedent to the mortgage in fact as woll as in time (p). 

(2) Tho fathor of a joint family governed by the Mitakshara law as applied in the 
United Provinces, mortgages the joint family property in 1883 to secure an advance made 
to him at the time of the execution of the mortgage. In 1010 the mortgagee sues the father 
and his son for a sale of the mortgaged propertyIt is proved that tho money was 
borrowed by tho father for his own personal benefit, and not for any family necessity. Here 
the loan having been mado at the time of tho mortgage, thore is no debt antecedent to the 
mortgage. The mortgago is therefore wholly invalid. It does not bind even the father’s 


{/) Jtathna v. Aiyanchariar (1908) 18 Mad. J..J. 
599; Krishnasami v. Bamasami (1899) 
22 Mad. 519, 521. 

(m) Subraya v. Nagappa (1909) 33 Horn. 264, 

2 I.C. 268. 

(n) Pem Singh v. l'artab Singh (1802) 14 All. 

179 [F.B.l; Simlthurwth v. Colab Singh 
(1887) 14 Cal. 572, 14 I.A. 77 ; Pettachi 


Chettiar v. SangUi Veera (1887) 10 Mad. 
241, 14 l.A. 84 ; Bhagbat Pershad v. Qirja 
Koer (1888) 15 Cal. 717, 15 I. A. 99. 

(o) Lai Bahadur v. Ambika Prasad (1925) 52 l.A. 

443, 47 All. 995, 01 I.C. 471, (’25) A.PC. 
264. 

(p) Madhuxudan v. Bhagwan (1929) 63 Bom. 

444, 118 I.C. 788, (’29) A.11. 213. 
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share in the property. Nor is the mortgagee entitled even to a personal docreo against S. 295 (8) 
the father or the sons, the claim for such decree being barred by limitation : Sahu Bam 
v. Bhup Singh (1917) 44 I.A. 120, 39 All. 437, 391.C. 280, (T7) A.PC. 61. • 

(3) S and his sons are members of a joint Hindu family govorned by theMitakshara 
aw as interpreted in the United Provincos. In 1906 S mortgages the joint family pro¬ 
perty to A. In 1907 S executes a second mortgage of the same property to B. In 1908 
S executes a mortgage of the proporty to G to pay off the earlier mortgages to A and Br 
C then sues S and his sons on the mortgage of 1908. It is not proved that tho mortgages 
to A and B were executed by C for family necessity. Hero tho moilgago to 0 having boon 
made to pay off the antecedent debts duo to A and B, it binds tho wholo proporty including 
the sons' interest thorein, and C is entitled to a docreo for sale of tho wholo property 
Brij N»rain Rai v. Mangla Prasad (1923) 61 I.A. 129, 46 All. 95, 77 I.C. 689, (’24) A.PC. 

60; Anantu v. Bam Prasad (1924) 46 All. 295, 78 I.C. 619, (’24) A.A. 466; Bhim Singh 
v. Bam Singh (1924) 46 All. 301, 84 I.C. 13, (’24) A.A. 309; Gauri Shanker v. Sheonandan 
(1924) 46 All. 384, 78 I.C. 911, (’24) A.A. 543; Kanhaiya Lai v. Niranjan Lai (1925) 

47 All. 351, 86 I.C. 98, (’25) A.A. 367 ; Knldip v. Ram Bvjhawan (1924) 3 Pat. 425, 83 I.C. 

385, (’24) A.P. 464. [Note.-—It is unnecessary in such a case to inquire whether tho 
mortgages to A and B \fcro ox ,-cutod to pay off a debt antecedent to either of the two 
mortgages. Tho transaciim impeached is tho mortgage to C and that mortgage was 
executed to pay off tho antecedent debts secured by the mortgages to A and B.] 

(4) The father of a joint family governed by tho Mitakshara law exocutod a 
usufructuary mortgage of tho joint family property to secure an advanco then mado to 
him for his own porsonal benefit. He thon sold tho equity of redemption to tho mortga¬ 
gee, tho mortgage being discharged out of tho price and tho balance paid to him. After 
the father’s death, but during tho life-time of his sons, his grandsons sued tho purchaser 
to recover the proporty from him. It was hold by < he Judicial Committoo that there being 
no debt antecedent to tho first alienation, namely tho r/fcntgago, tho mortgago and tho sale 
were both invalid: Chet Ram v. Ram Singh (1922) 49 I.A. 228, 44 All. 368, 67 I.C. 569, 

(’22) A.PC. 247. This decision is clearly in conflict with tho lator decision in Brij Narain's 
case set forth in ill. (3) abovo, and it can no longor bo regarded as good law. Tho tost 
now laid down in Brij Namin'a caso [soo ill. (3) abdVe] is whether tho transaction impeached, 
namoly, tho sale of the equity qf rodomption, was entered into to pay off an antecodont 
debt. There is no doubt that it was, the antocodont debt being tho debt socurod by the 
mortgage. If tho caso aroso again, tho salo would bo treated as valid, as it was mado to 
pay off an antecedent mortgage. Whothor the mortgago itself was oxocuted to pay off an 
antocodont debt is not material (q). 

(6) Tho father of a joint family governed by tho Mitakshara law as administered in 
tho United Provinces executed a dood of mortgago in 1900 of joint family proporty. In 
1906 he sold tho proporty for Us. 13,000 of which Rs. 1,400 was paid to tho mortgagoo, tho 
rest of tho mortgago dobt having boon discharged long prior to 1906. Tho balanco of tho 
purchase money was applied by the father to his own purposes, lb was hold by tho 
Judicial Committoo that tho salo could not be supported as having boon mado to dischargo 
an antecedent dobt, and they upheld tho docreo of tho Allahabad High Court sotting 
aside the sale, upon tho sons, who wore the plaintiffs in tho suit, paying Rs. 1,400 to tho 
purchaser: Jawahir Singh v. Udai Prakash (1926) 63 I.A. 36, 48 All. 152, 93 I.C. 216, 

(’26) A.PC. 16. 

1. Brij Narain Rai v. Mangla Prasad (1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689, 

(’24) A.PC. 50. —The leading case on tho subjoct is Brij Narain'a caso. In that caso 
the Judicial Committee, after observing that Sahu Ram's caso (r) must not bo taken 



C24) A.A. 465. 

(r) (1017) 44 I.A. 126, 39 All. 437, 39 1.0. 280. 
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S. 295 (8) to decide more than what waa necessary for tho judgment, namely, that a debt created 
by the mortgage itself is not an antecedent debt, expressed their dissent from several 
dicM in that case, and laid down the following propositions :— 

(1) Tho managing member of a joint undivided estate cannot alienate or burden 

the estate qua managor excopt for purposos of necessity [see s. 242]. 

(2) If ho is the father and tho othor membors aro the sons ho may, by incurring debt. 

so long as it is not for an immoral purpose, lay the estate open to be taken 

in execution proceedings upon a docree for payment of that debt [see s. 294]. 

(3) If he purports to burden the estate by mortgage, then unless that mortgage 

is to discharge an antecedent debt, it would not bind the estate [see s. 295]. 

(4) Antecedent debt means antecedent in fact as well as in time, that is to say, 

that the debt must bo truly independent of, and not part of, the transaction 

impeached [sec s. 295]. 

(5) There is no rule that this result is affected by tho question whether the father 

who contracted the debt or burdened the estate, is alive or dead. 

2. Antecedent. —In Sahu Ram' s caso (#), their Lordships of the Privy Council 
speak of the doctrine of antecedent debt as having “ arrsen frd.n the necessity of protect¬ 
ing the rights of third porsons.” In lirij Narain'a case thodoctiine is described as a 
part of the doctrine of pious obligation. Tho lattor view must be taken to supersede, 
the former view. 

There was at one time a conflict of opinion as to tho meaning of “ antece¬ 
dent debt.” According to tho Allahabad and Madras decisions, an antecedent debt 
meant a debt which existed prior to the date of salo or mortgage; money received at 
the time, of sale or mortgage was not rogardod as an antecedent debt (f). According to 
tho Calcutta and Bombay rulings, a dobt, though not existing to prior tho dato of sale 
or mortgage, was treated as an antecedent dobt, if it was put into litigation in a subsequent 
suit; that is to say, if the father borrowed moneys on a mortgago of joint family property, 
and tho sons subsequently sued to set aside the mortgago, tho mortgago was upheld on the 
ground that the debt secured by it was antecedent to the suit (w). This was too fantastic a 
view to be taken of an antecedent del*. Tho earlier cases were reviewed by the Privy 
Council in Brij Narain Rai v. Mangla Prasad [see ill. (jl)]. The tost there laid down 
whether tho transaction impeached was entered into to pay off an antecedent debt, that 
is, a debt antecedent to the transaction [see tho 4th proposition in note 1 above]. 

If tho father of a joint Hindu family borrows money in 1918 on a promissory note 
for his own personal benefit, and, being unable to pay the dobt, mortgages the joint family 
property in 1920, it is clearly a case of a debt antecedent to the mortgage and tho mortgage 
binds his sons. But if no debt was contracted by the father antecedent to the mortgage, 
and a loan was obtained by him for tho first timo at the time when the mortgage was 
executed by him, the loan could not be regarded as an antecedent dobt. 

Suppose now that the father executes a mortgage to A of joint family property to 
secure an advanco of Rs. 1,500 then mado to him. [Hero tho mortgago is invalid, there 
being no antecedent debt.] Ho then borrows Rs. 2,000 from B and executes a mortgage 
to B to pay off the mortgago to A. Is the mortgage to B binding on the sons T Prior 
to the decision in Brij Narain Rai'a caso there was a conflict of opinion whether the mort¬ 
gago to B could bo treated as one for paymont of an antecedent debt. It was held by 

U) Ibid. («) Larhman Das v. Giridhur (1880) 5 Cal. 855 

(t) Chandradeo v. Mata Prasad (1000) 31 All. [F.B.l ; Khalilul v. Uobind (1803) 20 Cal. 

170, 100, 1 I.C. 470 [mortgage] [F.B.]; 328, 346 ; Kishun v. Tijxm Pershad (1007) 

Ham Dayal v. Ajudhia Prasad (1000) 28 34 Cal. 735, 747; Chintamanrav v. 

All. 328 [sale]; Venkataramanaya v. Venkat - Kasliinath (1800) 14 Bom. 320, 324-325; 

aramana (1906) 20 Mad. 200 [mortgage] Dattatraya v. Vishnu (1012) 36 Bom. 68, 

[F.B.]. 12 I.C. 040. 
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the High Courts of Allahabad (v) and Lahore (to), that the mortgage to A not having 
been made to pay off an antecedent debt, the subsequent mortgage to B also which was 
made to pay off the mortgage to A could not be treated as one for payment of an Antece¬ 
dent debt; in other words, it was held that for a debt to be an antecedent debt, it must 
be antecedent to the first alienation, namely, the mortgage to A, and not merely antece¬ 
dent to tho alienation impeached , namely, the mortgage to B. On the other hand it was 
held by the High Courts of Madras (x) and Patna (y), that the mortgage to B was binding 
on the Bons as it was made to pay off an antecedent debt, being the debt secured by the 
mortgage to A. In Brij Narain Rai 's caso tho Privy Council hold that the view taken 
by the Madras High Court was correct. 

Tho antoccdcnce must bo real. Tho antecedence would be unreal if tho father 
borrowed money on a promissory note v ith tho object when he. borrowed that it should 
form part on a mortgage to be subsequently executed by him (z). Where no mortgage 
was intended at tho time of advance of the loan but there was an agreement to execute 
a mortgage if and when called upon and a mortgage was subsequently executed, it was 
held that the mortgage was supported by antecedent debt (a). 

In a suit on a mortgage.bond dated 16-1-1922 for Rs. 3,000 executed by B and his 
3 nephews for tho purposo of paying off 

(1) Rs. 750 tho balanco of consideration duo under a sale deed dated 30-7-1919 
obtained by B and his nephew P (brother of tho 3 nephews abovo mentioned) 

(2) Rs. 1,600 balance of consideration datrti 19-11-1921 in favour of the aforesaid 
3 nephews of B and a minor son of P and a son of Jl, tho suit was contested 
by tho sons of the 3 nephews (defendants 3 to 7) and a grandson of B (defendant 8) 
(B having died) on the ground that thero was no legal necessity. It was held 

(1) that thoro was no real antecedency between the suit mortgago bond and tho 
sale-deed of 1921 but that tho balanco Tluo under tho sale-deed of 1919 was 
an antecedent dobt, 

(2) even as to the latter item tho mortgago was not valid against tho (defendants 
3 to 7) as their fathers executed it jiot for their own antecedent debt but for 
that of their uncle B and brother P, 

(3) that tho grandson of B (defendant 8) was not liable as the proportion for which B 
is liable on tho suit mortgago bond could not bo determined (b). 

There must be a real dobt duo by tho father. Therefore, whore tho only prior debt 
was due by a third party and tho father executed as surety a hypothecation bond in 
favour of the creditor, it was held not to bo binding on the sons’ shares (c). 

Where a father at tho time of taking a mortgage agreos to pay off a prior mortgago 
the obligation so undertaken is an 4 antecedent debt ’ which will support a mortgage of 
joint family property subsequently executed by the father in favour of tho prior mortgagee 
in fulfilment of the obligation (d). 

It has been held that whore tho father mortgages joint family property to pay off 
a prior mortgage on his separate property it cannot bo said that tho mortgago was one 


tv) Brijnarain v. Mangal (1919) 41 All. 235, 35 
I.C. 101, (’19) A.A. 324; Ram Sarap v. 
Miami Singh (1921) 43 All. 703, 04 I.C. 
703, (’21) A.A. 113. 

(w) Lakhu Mod v. Bishen Das (1922) 3 Bah. 74, 
00 I.C. 408, (’22) A.L. 291. 

(.c) Armugham v. Muthu (1919) 42 Mad. 711, 
52 I.C. 625, (’19) A.M. 75 [F.B.]. 

(u) Mathura v. llogkumar (1921) 0 Pat. L.J. 520, 
02 I.C. 132, (’21) A.P. 447 [F.B.] ; Jhni 
Prasad v. Sourendra (1922) 1 Pat. 500, 60 


I.C. 945, (’22) A.P. 450. 

(z) (1921) 43 All. 703, 64 I.C. 703, (’21) A.A. 113, 
supra. 

(а) Venkalra mas wa mi v. Imperial Bank of India 

(1939) Mud. [P.B.] 7. 

(б) Mahabir v. Sukh Itam (1942) All. 498, 201, 

I.C. 415, (’42) A.A. 361. 

(c) Ganya Saran v. Ganeshi Lai (1939) Bom. 451. 

(d) Chatar Sen v. llajaram (1938) All. 58, 173 

I.C. 910, (’38) A. A. 44. 


.295(8) 
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Ss. for the payment of an antecedent debt (e). In this case the separate property consisted 
295, 296 (1) of property which was inherited by tho father from his cousin and that property was 
mortg&god by the cousin during his life-time. 

Time-barred debt. —The antecedent debt may be a time-barred debt. Seo s. 299 (2) 
below. 

What is a debt 

Unliquidated damages. —“Debt” ordinarily moans a liquidated or ascertained sum 
of money as distinguished from unliquidated damages for beach of contract or for a 
tort. If a decree has boen obtained against the father for damages for breach of contract 
or for a tort, tho judgment dobt constitutes a debt within tho moaning of this section. 
But what if the amount of damages is not fixed by a decree or otherwise ? Is the liability 
for damages a debt within this section ? The question arose in a recent case before 
tho Judicial Committee, but it was not decided (/). That was a caso of a breach of 
contract by the father. It would seem on principle that a liability for damages consti¬ 
tutes a dobt within this section; if tho liability is antecedent to tho alienation, the aliena¬ 
tion will bo binding on tho sons though tho amount of damages is fixed on tho vory day 
on which the alienation is made. , 

t> 

Debt due but not payable. —A dobt may bo an antocodont debt though tho due date 
of paymont has not yet arrived. Hence an alienation even before the due date of 
payment would bo an alienation for an antecedent debt ( g ). 

Price payable under a pre-emption decree. —A pre-emption decree does not carry any 
order for paymont. It gives an option to thepre-emptor to obtain tho property on making 
paymont. There being thus no obligation to pay, tho purchase money fixed by tho decroo 
does not constitute a debt (A). Seo Code of Civil Procedure, 1908, O. 20, r. 15. 

3. The father alone can alienate the son’s share.— In the case of a joint 
family, the privilego of alionating tho whole of the joint family property for payment 
of an antecedent debt is tho privilego only of tho fathor, tho grandfather and the great¬ 
grandfather. No other person has any such privilege. Hence if a joint family consists of 
two brothers A and B of whom B is a minor, A may alienate, if ho so desires, his own 
share in tho joint family property to pay off an antecedent debt of his father F, but he has 
no power to alionato tho share of his brother B, in tho property, though F is also tho father 
of B (t). Similarly if a joint family consists of A and his brother’s son B, B being a 
minor, A may alionato his own share in joint family property to pay an antecedent debt 
of his fathor 0, but he has no power to alionato B's share to discharge that debt though 
0 is the grandfathor of B (i).J 

296. Alienation by father neither for legal necessity nor 
for antecedent debt—Son’s] liability .—W It is clear from 
what has been stated above that an alienation by the father 
of joint family property neither for a legal necessity nor for the 
payment of an antecedent debt does-not bind the son’s interest 
in the property. In Bengal and the United Provinces it does 
not bind even the father’s interest in the property [ss. 268, 269]. 
But though the alienation as such does not bind the son’s 


(<) Nand Lull v. Umrai (1920) 1 Luck. 300, 
03 I. C. 055, (’20) A.O. 321. 

(/) Mian Karim liakhsh v. Vargah Pit (1931) 35 
C.W.N. 1221,1331.C. 728, (’31) A.PC. 243. 
(g) Damodaram v. Bansilal (1928) 51 Mad. 711, 
111 I.C. 297,( ’28) A.M. 500. 


(A) Kishen Sahai v. liaghunath (1929) 51 All. 
473, 110 I.C. 488, (’29) A.A. 139. 

(i) Anantu v. Ham Prasad (1924) 40 All. 295, 

78 I.C. 010, (’24) A.\. 405. 

(j) Rameshra v. Kalpu Hai (1924) 46 All. 204, 

84 I.C. 84, (’24) A.A. 638. 
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interest, the son being under a pious obligation to pay his S. 296(1) 
father’s debts not tainted with immorality , and the who^p of 
the ancestral estate being liable for the payment of such debts, 
the alienee is entitled to realise the debt, that is, the money paid 
by the alienee to the father in consideration of the alienation, 
out of the entire ancestral estate (k). 

By far the largest number of cases in which the above 
principle has been applied are cases of mortgage by the father 
of joint family property belonging to himself and his sons, where 
the mortgage is neither for legal necessity nor for payment 
of an antecedent debt. In such a case the son himself may 
sue for a declaration that the mortgage is not binding on 
his share and if he proves that the debt was contracted for 
illegal or immofal purposes to the knowledge of the lender 
he will be granted a declaration that the mortgage and the 
debt are not binding on him {l ). In all these cases the mort¬ 
gage qua mortgage cannot be enforced against the sons’ interest 
in the mortgaged property, and no mortgage decree for the sale 
of that interest can be passed against the son. But the son is 
nevertheless under a pious obligation to pay the mortgage debt 
qua debt if it was not contracted £pr an illegal or immoral 
purpose. The son may therefore be successfully sued for the 
father’s debt , and the decree passed in such suit may be enforced 
in execution by sale of the entire ancestral estate including 
the sons’ interest therein (m). Cases under this head may 
be divided into three classes, namely—- 

(i) Where the suit to enforce the mortgage is brought 

both against the father and the sons. 

(ii) Where such suit is brought against the father alone. 

(Hi) Where such suit is brought against the sons after 
the father’s death. 


(k) Sami Ayyangar v. Ponnammal (1898) 21 
Mad. 28; Venkataramanaya v. Venkata - 
ramana (1000) 29 Mad. 200 [F.B.]; 
Kandasami v. Kuppu (1920) 43 Mad. 421, 
SO I.C. 320, (’20) A.M. 479; llamasami 
v. Ulaganatha (1899) 22 Mad. 49 [F.B.j ; 
Periasami v. Seetharama (1904) ?7 Mad. 
243 [F.B.]; Luchman Vast v. Giridhur 
(1880) 5 Cal. 855 [F.B.]; Gunga Prosad 
v. Ajudhia Penhad (1882) 8 Cal. 131 ; 
Khalilul llahman v. Govind Penhad (1893) 
20 Cal. 328; Kishun Penhad v. Tipan 
Penhad (1907) 34 Cal. 735 ; JBrijnandan v. 
Bidya Prasad (^915) 42 Cal. 1068, 29 I.C. 
629, (’16) A.C. 270 (F.B.); Jamna v. jVain 
Sukh (1887) 9 All. 493; Chandradeo v. 


Mata Prasad (1909) 31 All. 170, 194, 
208, 1 I.C. 479 fF.B.l; Kali Shankar v. 
- Nuwah Singh (1909) 31 All. 507, 3 I. C. 
909 ; Narsingh v. Jjalji (1901) 23 All. 200 ; 
Dattaraya v. Vishnu (1912) 30 Bom. 08, 
12 I.C. 949; Chintamanrav v. Kashinath 
(1890) 14 Bom. 320; Polarampu Lin- 
gayi/a dir Ors. v. Vupputuri Punnayya 
ds On. (1912) Atad. 502, 198 I.C. 588, (’42) 
A.M. 183. 

( l ) Krvihnaji Lakshmun v. Vilhal (1889) 12 

Bom. 625. 

(m) Kandasami v. Kuppu (1920) 43 Mad. 421, 55 

I.C. 320, (’20) A.M. 479; Chandradeo 
v. Mata Prasad (1909) 31 All. 176, 194, 1 
I.C. 479 [F.B.]. 
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(i) In dealing with these cases it must be remembered 
tha{; according to the law as administered in Madras and 
Bombay, a coparcener can mortgage his undivided interest in 
coparcenary property, and the mortgage binds his interest in 
the property [s. 268]. In Bengal and the United Provinces 
no coparcener can mortgage even his own interest in the copar¬ 
cenary property without the consent of the other coparceners, 
with the result that the mortgage does not bind even the mort¬ 
gagor’s share in the property [s. 269]. Where a suit, 
therefore, is brought against the father and sons on a mortgage 
executed by the father neither for legal necessity nor for pay¬ 
ment of an antecedent debt, the mortgagor in Madras is entitled 
to (1) a mortgage decree against the father for the sale of his 
interest, and (2) if the net proceeds of the sale of the father’s 
interest are found to be insufficient to pay the amount due to 
the mortgagee, also to a decree against the father personally under 
0. 34, r. 6, of the Code ot Civil Procedure, 1908, and a decree for 
the sale of the entire joint 1 family property including the sons, 
interest therein ( n ). In Bombay, the mortgage decree directs 
a sale in execution of the entire joint family property including 
the sons’ interest therein instead of directing a sale piecemeal 
as in Madras (o). In the United Provinces, the mortgage does 
not bind even the father’s interest in the property. Hence no 
mortgage decree can be passed for the sale even of the father’s 
interest. The only decree tfeat can be passed is a money decree 
against the father and a decree for a sale in execution of 
the entire joint family property including the sons’ interest 
therein {p). The result, it seems, should be the same in Bengal, 
but it has there been held that the mortgagee is entitled to a 
mortgage decree against the father for the sale of his interest in 
the property, and also to a decree, if the net proceeds of the sale 
of the father’s interest be insufficient to pay the amount due to 
the mortgagee under the decree, for the sale of the sons’ interest 
in the entire joint family property so far as may be necessary 
to satisfy the amount due (q). - But where the mortgagee 


(h) (1920) 43 Mad. 421, 55 T.C. 320, ( 20) A.M. 
479, supra ; Hu mi Ayyanqar v. Poonnam- 
mal (1897) 21 Mad. 28 ; Venkataramunuya 
v. Venkutaramannu (1905) 29 Mad. 200 
[F.B.l. 

(o) Dattalraya v. Vishnu (1912) 36 Bom. 08, 

12 I. C. 949; Chinlamanrao v. Kashinuth 
(1890) 14 Bom. 320. 

( p ) Kulishankar v. Nawab Singh (1909) 31 AH. 

507, 3 I. C. 909; Chandradeo v. Mata 
Prasad (1909) 31 A11. 170, 208, 1 I.C. 


479 fl’.B.]; Jumna v. .Vain Sukh (1887) 
9 AH. 493; Jai A'arain v. Mahabir 
Prasad (1927) 2 Luck. 220, 236, 95 I.C. 
857, (’20) A.O. 470. 

(q) Kit him Pershad v. Tipan Pershad (1907) 34 
Cal. 735; Luchmun Dass v. Giridhur (1880) 
5 Cal. 855 (F.B.l; Gunga Proshad v. 
Ajudhia Pershad (1882) 8 Cal. 131; 
Khalilul Rahman v. Gobind Reread (1893) 
20 Cal. 328 ; Brijnandan v. Bidya Prasad 
(1915) 42 Cal. 1008, 29 I.C. 029, (’10) A.C. 
279 [ F.B.l. 
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asks for a money decree against the father only and not against S. 296 (1) 
the son or where the suit was dismissed against the sons {r ), 
the decree cannot be executed against the son’s interest in 
the joint family property ($). See note below, “ Consideration 
of Calcutta cases referred to in this section.” 


(ii) The next case is where the mortgagee sues the father 
alone. In such a case the mortgagee may, at his option, 
obtain a simple money decree against the father for the whole 
of the mortgage debt, and have the entire joint family property, 
including the sons’ interest therein, sold in execution of the 
decree (£)• The sons, though not 'parties to the suit , are bound by 
the sale by reason of® their pious duty to pay their father’s 
debt and they cannot recover their share of the property unless 
they prove that the debt was contracted by the father for an 
imnjoral purpose [s. 294]. • 


Or the mortgagee may, at his option, obtain a mortgage 
decree for the sale of the mortgaged property. In this case 
also, if the entire mortgaged property is sold in execution of 
the decree, the sons, though not parties to the suit, arc not entitled 
to recover their share of the property unless the debt was con¬ 
tracted by the father for an immora] purpose [see the cases cited 
in s. 294 B (2), pp. 363-364]. This rule has not been altered by 
s. 85 of the Transfer of Property Act, 1882, now replaced by 
0. 34, r. 1, of the Code of Civil Procedure, 1908. The effect 
of the decisions since the passing of the Transfer of Property 
Act is that where ancestral property belonging to a joint family 
has been sold in execution of a decree for sale on a mortgage 
executed by the father for his sole benefit, the sons cannot 
maintain a suit for redemption of their interest in the property 
sold solely upon the ground that they had not been made 
parties to the suit of the mortgagee, nor is their position improv¬ 
ed by the fact that the property at the execution sale was 
purchased by the mortgagee. Their suit must be based upon 
some ground which would free them from liability as sons in a 
joint Hindu family to pay their father’s debts, namely, the non- 


(f) Kasha Ram v. Musammut Ram Dulari (1942) 
17 Luck. 319, 196 I.C. 080, (’42) A.O. 9. 
(») Jainarayan MulSmnd v. Sonaji (1938) 
Nag. 130, 174 I. C. 021, (’38) A. S. 24 ; 
Bijai Raj Singh v. Ram 1‘adarath (1930) 


11 Luck. 523, 108 l.C. 490, ('30) A.O. J39. 
(() la the mortgagee entitled to have the 
taort'jageil property sold ? See Code of 
Civil Procedure, 1908, O. 34, r. 14. 
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existence of the debt or the immoral character of the debt ( u ). 


« As to the sons' remedy before suit, see sec. 294A ( 2 ). 

(iii) The last case is where the suit is brought by the mort¬ 
gagee against the sons after the father’s death. In this case 
the mortgagee may obtain a money decree against the sons 
which may be enforced by a sale of the entire joint family 
property, unless the suit against the sons is barred by limitation 
[sec. 293 (2)]. He is also entitled, in Bombay (v) and Madras, 
to a mortgage decree limited to the father’s interest in the 
mortgaged property, provided- that the suit as a mortgage 
suit is not barred by limitation. In the United Provinces 
no mortgage decree can be passed against the father’s interest 
whether the father be alive or dead ; it follows that if the suit 
against the sons is barred by limitation, tile mortgagee has 
no remedy at all in respect of his claim (w). There is no Cal¬ 
cutta decision bearing on the question whether a mortgage 
decree can be passed against the father’s interest after his 
death (x). 

(2) Where tlie debt is immoral .—If the debt contracted 
by the father is tainted with immorality, the mortgagee is not 
entitled to proceed against the sons’ interest at all. All that 
he is entitled to, in Bombay and Madras, is a mortgage decree 
limited to the father’s interest in the mortgaged property. 
So too, it seems, in Bengal. In the United Provinces, a 
mortgage by the father of his own undivided interest without 
the consent of the sons does not bind oven the father’s interest 
in the property, and the mortgagee is not entitled to a mort¬ 
gage decree limited even to that interest. But he may obtain 
a money decree against the father which he may execute by 
a sale of the father’s interest in the joint family estate ( y). 

Consideration of Calcutta cases referred to in the section .—The principle that a sale of 
mortgaged property in oxccution of a mortgage decroo passod against the fathor alone on a 
mortgage executed by him noithor for logal necessity nor for an antecedent debt, passes 


(u) Deli Singh v. Jia Hum (11)03) 25 All. 214 
[F.li.J; Lai Singh v. Pulandar Singh 
(1900) 28 All. 182; Balwant Singh v. 
Amin Singh (1911) 33 All. 7, 7 I. C. 112; 
Kehri Singh v. Chunni Lai (1911) 33 
All. 436, 9 I. C. 476; Oajadhar v. Ja- 
dubir (1925) 47 All. 122, 35 I.C. 31, (*25) 
A.A. 180; Ramasamayyan v. Viratami 
(1898) 21 Mail. 222 ; Palani v. llangayya 
(1899) 22 Mad. 207; Ramkrishna v. 
Vinayak (1910) 34 Bom. 354, 5 I.C. 907 ; 
Jahan Singh v. Uardat Singh (1035) 
57 All. 357, 152 I.C. 487, (*35) A.A. 247. 
In Bhawani Prasad v. Kallu (1895) 17 All. 
537 [F.B.], the Bona’ suit was brought 


(») 

(«c) 

(*) 

(V) 


before sale. See also Kanhaiya Lai v. 
Raj Bahadur (1902) 24 All. 211; Lola 
Suraj v. Gulab Chand (1901) 28 Cal. 617. 

See Chintamanrav v. Kashinath (1890) 14 
Bom. 320. 

See Chandradeo Singh v. Mala Prasad (1909) 
31 All. 176, 179, 1 I.C. 479 [F.B.]. 

See Madho Parshad v. Mehrban Singh (1890) 
18 Cal. 157, 17 I.A. 194, which was a case 
of sale. 

Shiva Nath v. Tulsi Ram (1926) 48 All. 
1, 89 I.C, 480, (f’25) A. A. 801. But 
Beo Code of Civil Procedure, 1908, O. 34, 
r. 14. 



DEBTS. 


381 


not only the father’s, but the sons’ interest in the proporty [sub-sec. (1) (ii)], was estab¬ 
lished by the rulingB of the Privy Council in Mst. Nanomi v. Modun (z), decided in 1886 
and Bhagbut v. Oirja Koer (a), decided in 1888. The principle that no mortgage decree 
can be passed against the sons in a suit on such a mortgage was first laid down by a Full 
Bench of the Calcutta High Court in 1880 in the case of Luchmun Doss v. Oiridhur (b). 
In two later cases (c), it was held by the Court of Calcutta that since a sale in execu¬ 
tion of a mortgage decree against the father alone passes not only the father’s, but the 
sons’ interest in the mortgaged property as decided in the two Privy Council cases, the 
Court could also pass a mortgage decree against the sons, and that the Full Bench ruling 
in Luchmun Doss 's case (d) was no longer good law sinco the Privy Council decisions. 
In both these casos the Court overlooked the fact that there was a distinction botween 
the position of the son whore the mortgage created by the father was sought to be enforced 
against his intorost in the proporty, and his position after the sale in oxocution of tho docrco 
against the father; that distinction, whether it was logical or not, has long sinco been 
recognised. In two cases (dl), again it was held by that Court that tho aforesaid Full 
Bench ruling was superseded by s. 85 of tho Transfer of Proporty Act, 1882, now O. 84. 
r. 1, of the Codo of Civil Procedure, 1908. All thoso decisions wero subsequently overruled 
by a Full Bench of the same High Court in Brijnandan v. Bidya Praswl (e), and it was 
held that there was nothing dlthor in tho above mentioned decisions of tho Privy Council 
or in the provisions of s. 85 of the Transfer of Property Act to justify the viow that a 
mortgago created by a fathor was operative as such against tho sous, and that the 
decision in the Full Bench case that no mortgage decree can be passod against tho 
sons, but only a money decree, was still good lawi It was also held that as tho charge 
could not bo enforceable against the sons, article 132 of tho Schcdulo to the Indian 
Limitation Act, 1908, had no application and that article 120 governed tho case. 

It has been stated above that though according to the Mitakshara law as adminis¬ 
tered in Bengal, tho father cannot alionato his oivn undivided interest in the coparconary 
property without tho consent of his sons, tho Calcutta High Court has hold that the 
mortgagee is entitled to a mortgage decree against tho fathor. Tho loading case on the 
subject is Luchmun Dass v. Giridhur (/) decided by a Full Bench in 1880. Tho facts of 
the caso are stated in Khalilul Rahman v. Gobind Pershad (1893) 20 Cal. 328, 342-348, 
and the decree passed by the High Court aftcr # tho Full Bench had returned tho answers 
to the questions submitted to them is set forth on p. 351 of tho roport. In Luchmun 
Lass's case, the lower Court had passed a mortgage decree for tho salo of tho father's interest 
but it wholly dismissed tho mortgagee’s suit against the sons. In so doing tho Court 
purported to follow an earlier ruling of tho samo High Court (g). Tho quostion before 
the Full Bonch was as to tho extent of tho liability of the sons in rospect of tho mortgago 
debt. There was no question as to whether a mortgage decree could bo passed against 
tho father. On the question before them tho Full Bench hold that no mortgage decree 
could bo passed against the sons, but the sons being under a pious obligation to pay the 
father’s debt, their sharo was liable to Le sold if tho net salo proceeds of the father’s 
intorost were not sufficient to satisfy tho mortgagee’s claim in full. 


297. Where purchase money applied in part only in payment 
of antecedent debt—It sometimes happens that joint family 
property is sold by the father of a joint family for the pay¬ 
ment of an antecedent debt, but the whole of the price is not 


(z) (1886) 13 Cal. 21, 36,131. A. 1. 

(а) (1888) 16 Cal. 717, 721, 724, la f.A. 90. 

(б) (1880) 6 Cal. 865. 

(e) Makes hwar v. Kishun (1907) 34 Cal. 184; 
Sheo Narain v. Mokshoda Das (1013) 17 
C. W. N. 1022,19 I. C. 878. 

(d) See Jamna v. Main Sukh (1887) 9 All. 493, 
494; Kishun Pershad v. Tipan Pershad 


(1907) 34 Cal 735, 745-740. 

(til) Pi wunati v.Ja/di» (1911) 10 C.il 342, 17 
I. C. 577, (1913) 17 0. W. N 1922, 19 
I. O. 878, Suj ra. 

( e) (1915) 42 Cal. 1008, 29 I.C. 629, (16) A. C. 
279 [F.H.l. 

(/) (1880) 5 Cal. 855. 

{g) Bhaknarain v. Januk (1877) 2 Cal. 438. 
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proved to have been applied in payment of such debt, and 
the sale is challenged by the sons on that ground. In such a 
case, if the sale was necessary to discharge'the debt, and the 
purchaser pays a fair price for the property sold, and acts in 
good faith and after due inquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved to have 
been applied in payment of the debt does not invalidate the 
sale, the reason being that the purchaser is not bound to see to 
the application of the price. If the above conditions are satis¬ 
fied, the sale must be upheld unconditionally, whether the 
part not proved to have been applied in payment of the debt 
is considerable or small (h). See ss. 189, 245. 

Tho above principles have been laid down by the Judicial Committee in cases of 
sales by tho manager of joint family property for legal necessity, tjut tho same principles 
apply to eases of sales by the father for the payment of an antecedent debt. 

In an earlier Privy Council ease, whore one property was sold for Rs. 2,000, and 
lls. :138 was not proved to have been applied in payment of the father’s debts, and another 
property was subsequently sold for Its. 2,000 and Its. 1,847 was not proved to have been 
applied in payment of tho debts, theft Lordships Bet asido both tho sales conditionally 
on payment by the sons, who were the plaintiff’s in tho suit, to the purchaser of the sums 
actually applied in payment of tho debts (i). It is conceived that : f such a caso arose 
again, both the sales would be upheld if the conditions seated in the soction wero satisfied. 
•See notes to ss. 18!) and 24.». 

298. Immoral (avyavaharika) debt.- Sons, grandsons and 
great-grandsons are bound to pay all debts contracted 
by the father, grandfather or great-grandfather except the 
following debts (j ):— 

(1) debts for spirituous liquors ; 

(2) debts due for losses at play ; 

(3) debts due for promises made without consideration ; 

A promissory note for a time-barred debt is not a promise without 
consideration (k). 

(4) debts contracted under the influence of lust or 
wrath ; 

(5) debts for being surety for the appearance or for 
the honesty of another (l ); 


(h) Krishna Dux v. Sathn limn (1027) 54 I A. ; 
71), 411 All. 140,100 l.C. 130, (’27) A.PC. 

37 lease of legal nrcesMt.v]; Xiamat Uni 
v. Din Da i/a l (1027) 54 I. A. 211, 8 iJill. 
51)7, 101 l.C. 373. (’27) A.Pi'. 121; 
Maxit Ullah v. Dammlar Prasad (1020) 

53 I.A. 204, 48 All. 518. 08 l.C. 1031, 
(’20) A.PC. 103 [ease of legal netessllyl; 
(lakha Ham v. Sham J.al (1022) 3 I.al). 
420. 77 I.r. 174,(’23) A.l,. 208[antecedent 
del>t|; Until Mai v. (lopal Singh (1030) 

‘ I .ah. 104. 1221.1’. 480, (’30) A. L. 1040. 
The decision in Sanmnkh v. Jngurnath 
(1024) 4(1 All. 531, 83 l.C. 83, (’24) A. A. 


708 [antecedent debt]. Is no longer good 
law; see the judgment in 54 I.A. 70, 
referred to above. 

(i) Bameari Lai v. Mahexh (1918) 45 I. A. 284, 
41 All. 63, 49 l.C. 540, (’17) A.TC. 118. 

0) Khalilul v. Gobind (1893) 20 Cal. 328, 336, 
337. 

(A) Gajadhar v. Jagannath (1924) 46 All. 775, 
787, 80 l.C. 684, (’24) A.A. 551 [F.B.]. 

(1) Tukaram v. Gangaram (1899) 23 Bom. 454, 
456, 458. Sec also Mahahir v. Siri 
Xarayan (1918) 3 Pat. L. J. 398, 46 l.C. 
27, (’18) A.l*. 345. 
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(6) unpaid fines (m ); 

(7) unpaid t.olls ; and 

(8) any debt which is avyamlmrika which is rendered 
by Colebrooke as equivalent to a debt for a cause 
“ repugnant to good morals/’ 

Surety. —According to Vrihaspati, there are four different classes of sureties, namely, 
surotios (1) for appearance, (2) for honesty, (3) for payment of money lent, and (4) for deli¬ 
very of goods. In respect of the first two kinds, the sons are not liable unless the father 
received consideration for accepting the suretyship. In respect of the last two kinds 
the sons are liable, but tho grandsons are not liable unless the grandfather received consi¬ 
deration for accepting tho suretyship. It has thus been held that when the father is 
surety for repayment of a loan, the son is clearly liable (n) hut the grandson is not unless 
consideration was received by tho grandfather for accepting tho suretyship (o). A guaran¬ 
tee given by tho father for payment of rent by a tenant is a guarantee for payment of a 
dobt (p), and so is a %uarar/eo for payment of money that may be decreed against, 
a defendant in a suit ( 7 ). A debt incurred by a father as a surety for payment of 
money is binding on the son as a nieretfP^onoy debt hut a hypothecation of the 
family property for such a debt is not binding on the projierty (/•). But a surety bond 
hypothecating joint property by which the father guarantees payment of loss that may he 
caused to the estate of a minor by misappropriation or waste by a guardian is a bond for 
the honesty of another [see cl. (5) above], and is not binding on tho sons (. 1 ); unless the 
security bond is executed fora debt of the father (t ); if tinder such a bond the property 
is sold, the son is entitled to rccoifor his share therein (m). Jt. has been belt! by the I’utna 
High Court that a debt incurred by a father for standing surely against embezzlement, 
by a tahsildar is not binding on tho sons (r) fsoo el. (.1) above). But it has been held by 
the same High Court that the sons are liable for money borrowed by their father to enable 
his wife’s cousin to refund money which I 10 had misappropriated or could not account 
for ( 10 ). * 

Debt for a cause, repugnant to good morals —Tho fundamental rule is that the sons 
arc not liable for debts incurred by a father which are avyaraharika. (lolebroiike translates 
it as “ debts for a cause repugnant to good morals,” Aparaka explains it. as not righteous 
or proper, and Balambhatti as not for the benefit of tho family (x). 

Where money was borrowed by tho father for tho purpose of defraying tho expenses 
of tho marriago of his concubine’s grand daughter, it is avyavabarika even if the 
concubine was iu his continuous and exclusive keeping (y). 


(m) Xhanee v. llureeravx (181J) 1 Bor. 84, lit). 
(«) Tukaram v. (Jawjaram (1899) 23 Burn. 454 ; 
Sitaramayya v, V enkataramanna (1888) 
11 Mad. 373; Chettikulam v. Chetikulam 
(1005) 28 Mad. 377 ; Thangathammal v. 
Arunachala m(1918) 41 Mad. 1071, 48 I.C. 
78, (’19) A.M. 831 ; llasiklal v. Singhesh- 
tvar (1912) 30 Cal. 813, 14 I.C. 847; 
Dwarka Das v. Kishan Dob (1933) 55 All. 
675, 147 I.C. 1048, (’33) A.A. 58?. 

( 0 ) Narayan v. Venkatacharya (1904) 28 Bom. 
408. 

(p) Maharaja of Benares v. Ramkumar (1904) 

20 All. 011. 

( q) Mata Din v. Bam Lakhan (1930) 52 All. 

153, 120 I.C. 555, (’30) A.A. 87; Malak 
Chnnd v. Uifalal (1936) 11 Luck. 449, 
157 I.C. 945, (’35) A.O. 510. 

(r) Thalrur Satrohan Singh v. Uma Dull (1930) 


11 Luck. 404, K>7 I.C. 05.1, (’3.5) A.O. 
455; Malak Chand v. Jhralal ( l'jllii) 
11 Luck. 449, 157 I.C. 915, (’35) A.O. 510. 
(*) Koltapalli Lakshminamyana v. Kannparti 
llanumantha llan (1935) 58 Mad. 375, 15 4 

I. C. 431, (’35) A.M. 14 4. 

(/) Kesarchand v. fJttawluind (1945) 52 I.A. 1G5 ; 
(1945) 2 M.L.J. 100. 

(«) Choudhirx v. Uayagrxla (1931) 10 Pat. 91, 
138 I.C. 414, (’32) A.P. 102. 

(v) Salya Outran v. Salpir (1919) 4 Pat. L. J. 

309, 51 1. 0. 791, (’19) A.P. 422. 

(u>) Benares Bank, Ltd. v. Jaqdip (1921) 0 Pat. I,. 

J. 158, 02 I.C. 405, (’21) A.P. 9. 

(x) See Bai Manx v. Usafali (1931) 33 Bom. I.. 

It. 130, 133, 130 I.C. 173, (’31) A.B. 229. 

(y) Lakshmanaswami v. Itaghai/arharulu (1943) 

Mad. 717, 210 I.C. 98, (’43) A.M. 292. 
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A debt may ariso out of a contract as whoro monoy is borrowed by the father, or 
it may arise out of an act which amounts to a criminal offence, e.g., theft, or it may arise 
out of a tort or civil wrong. 

Money borrowed by a father for paymont to a Hindu woman as a bribe to induce her 
to take one of his suns in adoption is an avyavaharika debt, and the sons aro not liable 
for it (z). So is money borrowed to pay a fino inflicted for a criminal offence (a). The 
High Court of Madras has hold that money borrowed to pay tho cost of a suit in forma 
pauperis brought by tho father knowing it to be false is an avyavaharika debt (A). The 
Calcutta High Court has held that monoy borrowed by tho father for litigation to set up 
an adoption is not an avyavaharika debt and that tho sons are liable for it (c). The 
same High Court has also hold that tho sons aro liablo to pay the costs of a suit decreed 
against the father, though the litigation was imprudent (d). 

Whore money is obtained by a father by committing a criminal offence, e.g., theft 
and a docroo is passed against him for tho money so obtained by him, the sons are not 
Jiablo for tho decretal amount (e). The same rule applies in respect of monoy taken by a 
father and misappropriated under circumstances which constitute the taking itself a 
criminal offeneo(/), e.g., misappropriation by tho father as a guardian of money belonging 
to the minor (g), or a criminal broach of trust (A). No docroo can bo passed against tho 
sons of a stake-holdor of a chit fund in rospect of tho latter’s liability to a subscriber as 
tho debt is illegal (*). [Soo also Sesha Ayyar v. Krishna Ayyar*(lQ‘Mi) 59 Mad. 562, 
162 I.C. 68, (’:{6) A.M. 225, where it was held by a Full Bench that such a fund was a 
lottery and by throo Judges out of fivo that its promoters were guilty of offences under 
both parts of soction 291A of tho Indian Ponal Code.] Where tho father’s debt was, at 
its inception, a just and truo debt, tho subsequent dishonest conduct of the fathor cannot 
affect its nature. Thus, when tho fathor withhold a promissory note allotted in a partition 
decreo to tho opposite party which ho was directed to doposit in Court his conduct in £rst- 
filing a forged unto and then tiling tho real note after it was barred cannot savo tho son’s 
liability under tho docroo passed against tho father for tho loss (j) But where a father 
is under a civil liability to account for monoy recoivcd by him, e.g., as an adminis- 
tiaior of tho estate of a docoasod person, or as a trustee, or as an agent or manager, and he 
fails to account, and a docroo is passed against him for money not accounted for by him, 
tho sons aro liablo for tho amount of the decree though the fathor may have retained tho 
monoy dishonestly, provided the retention itself docs not amount to a criminal offonce, 
that is, tho offenco of criminal breach of trust or criminal misappropriation ( k). Whoro 
tho rocoipt of tho money was lawful at tho time of tho receipt, oven the subsequent 
commission of an offonce by tho father doos not savo tho sons’ liability (l). Tho burdon is 
on tho sons to bIiow that the retention itself amounted to a criminal offenco (m). 

A Hindu fathor erects a dam which obstructs the passago of water to the property 
of his neighbour. Tho Court finds that tho fathor had no right in Law to erect tho dam 
and a decree is passed against tho father for damages. Aro the sons liable for the amount 
of the decreo ? It has been hold by tho High Court of Bombay in Durbar v. Khachar (n) 


(z) Sitoram v. Uarihar (1911) 35 Bom. 169, 
8 I.C. 625. 

(ii) Garuda Sanyasayyan v. Nerella Murlhenna 
(1918) 35 Mail. I,.J. 061, 48 I.C. 740, CIO) 
A.M. 943. 

(A) llamaienyar v. Secretary of State (1910) 
20 Mail. I,..T. 89, 41 I.C. 105. 

(c) Khaltlul v. Gobinii (1893) 20 Cal. 328. 

(if) Paryag v. Kasi (1909) 14 C.W.N. 659, 
6 I C 258 

(e) Pareman Dais v. hhullu (1897) 24 Cal. 672. 
(/) Muhal-ir Prasad v. Jiasdeo Singh (1884) 6 
All. 234; MrDomll <C- Co. v. Hay at a 
(1904) 27 Mad. 71 ; Jagannath v. Jugal 
Kixhore (1926) 48 All. 9, 89 I.C. 492, ('20) 
A. A. 89; (1931) 33 Bom. L.K. 130, 136 
I.C. 173, (’31) A.B. 229, tupra. 

(;/> (1931) 33 Bom. L.K. 130, 136 I.C. 173, 

(’31) A.B. 229, tupra. 

(A) Srimathi Widyavanti v. Jai Dayal (1932) 13 
Lull. 356, 140 I.C. 220, (’32) A.L. 541. 
ft) Muniyandia v. Muthusami (1939) Mad. 70. 

(j) llemraj alias ltalu Pai <0 Ors. v. Khtmehand 
it Ors. (1943) All. 727, 209 I.C. 344, 70 
I.A. 171, (’43) A.PC. 142. 


( k) Natasayan v. Ponnu«ami(lS03) 16 Mad, 199, 

104 ; Kanemar v. Krishna (1908) 31 Mad. 
161 [manager]; Gurunalham v. Jlaghavalu 
(1908) 31 Mad. 472 [administrator]; Ven- 
katacharyulu v. Mohana (1921) 44 Mad. 
211, 61 I.C. 630, (’21) A.M. 407 [agent] ; 
Uursnrn Das v. Mohan Lai (1923) 4 Laii. 
93, 70 I.C. 907, (’23) A.L. 399 [manager]; 
llanmant v. Ganesh (1919) 43 Bom. 012, 
51 I.C. 612, (’18) A.B. 13 [trusteel; 
Toxhanpal v. District Judge of Agra (1929) 
51 All. 380, 112 I.C. 748. (’28) A.A. 582 
[Secretary of a School Committee]. See 
also Jaxkumar v. Gauri Nath (1906) 28 
All. 718, 720; Mohant Gadadhar v. 
Ghana Shyam Das (1918) 3 Pat. L.J. 633, 
47 I.C. 212, (’18) A.P. 391. 

(l) Alapali Anandrao As Ors. v. The President, 

Co-operative Credit Society, Pedatadipalli, 
A Ors. (1941) Mad. 27, 191 I.C. 755, (*40) 
A.M. 828. 

On) Toshanpal Singh v. District Judge of Agra 
(1934) 50 All. 548,dl I.A. 350, 151 I.C. 33, 
(’34) A.PC. 238. 

(n) (1908) 32 Bom. 348. 
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that they are not liable, the reason given being that such a debt is avyavaharika, that 
is, a debt which the father ought not, “ as a decent and respectable man,” to have incurred. 
This interpretation of the word avyavaharika has not been accepted by the HighTourt 
of Calcutta. According to that Court, the sons are liable for a decree against the father 
or damages on account of injury caused to crops by obstruction of a channel (o). They 
are also liablo for a decree against the father for mcsno profits (p). The view taken in 
Durbar's case has also been disapproved by the High Court of Madras (</). Tho High 
Court of Allahabad has also dissented from that view, and held that tho sons are liablo 
for money borrowed by the father to defend a suit for defamation (r), or to defend himself 
against charges of forgery and fabrication (a); also that they are liablo for a decree 
against the father for damages for wrongfully cutting down trees ((). The authority of 
tho decision in Durbar's caso was treated as doubtful in a later Bombay caso whore it 
was held that a debt contracted by a father in a trado carried on by him in contra¬ 
vention of the Government Servants’ Conduct Rules was not avyavaharika, the liability 
in such a case being merely civil as distinguished from criminal (u). 

The Patna High Court has held that the sons are liable for money borrowed by tho 
father to meet tho expanses of defending himself against a charge under tho Cattlo Tres¬ 
pass Act, 1871 ( v ), but they are not liablo for a decree passed against tho father for damages 
for malicious prosecution (w). 

Where money was borrowed by the father for assisting in tho prosoeution of a person 
accused of the murder of a member of tho family, it was held that the dobt though not 
ontvfor a legal necessity was not illegal or immoral (x). 

Whero the father has taken a lease for a term but continued in possession after tho 
expiry of tho term, the sons are liable for tho mesne profits as tho possession is not neces¬ 
sarily immoral (y). * 

Commercial debts .—The text of Gautama, chapter XII, s. 41, to tho effect that tho 
sons are not liablo for their father’s commercial debts has long become obsolete, and 
sons are now liable for simple money debts incurred by tho father in tho course of business 
even though started by tho father himself ( 2 ) [s. 240J. If a money decree is passed 
against the father alone for such debts, tho shns cannot resist in execution («). Such 
debts though speculative are good as antecedent debts to support a further mortgage (b) 
as they are not repugnant to good morals (r). 


299. Time-barred debt.—(/) The Hindu law does not re¬ 
cognise any rule of limitation for the recovery of debts. 
A Hindu, therefore, is bound according to that law to pay 


(a) Chhukauri v. Ganga (1012) 39 Cal. 882, 12 j 
I.C. 609. Sec Kirpal Singh v. Halwant 
Singh (1913) 40 Cal. 288, 17 I.C. 680 
|P.C.l which turned upon a special cua- 
toni of agriculturist* in the runjal.. 

(i/) Peary Lai v. Chandicharan (1906) 11 C. \V, 
N. 163. 

(a) Venugopala v. Ramanadhan (1914) 37 Mad. 
458, 14 I.C. 705, (’14) A.M. 654 [tost* of 
litluatlonl. 

(r) Sumer Singh v. Liladhar (1011) 33 All. 472, 
19 I.C. 624. 

(«) See Brni Ram v. Mart Singh (1912) 34 All. 

4, 11 I. C. 663. 

It) Chandrika v. Narain (1924) 46 All. 617, 70 
I.C. 1036, (’24) A.A. 745. 

(«) Ramkriehana v. .Varaj/an (1918) 40 Bom. 126, 
31 I.C. 301, (’15) A.B. 280. 

(r) Uanumrt v. Sonadhari (1919) 4 Pat. L.J. 

653. 62 I.C. 784, (’20) A.P. 708. 

( tf ) Sunder Lai v. Raghunandan (1924) 3 Pat. 
250, 83 I. C. 413, (’24) A.P. 465; Raghu- 

13 


nandan Saha v. Hittln Teh (1038) All. 330, 
175 I. C. 607, (’3H) A.A. 263. 

(x) Murudappan v. S iraxkulathan (1937) Mad. 

1943, 109 I.C. 292, (’37) A. M. 434. 

(y) Pashupat Pratap Singh v. Taint Bahadur 

Singh (1915) All. 5. 

( 2 ) Arhutaramayya v. Itatnajrr (1926) 40 Mud. 
211, 92 I.C. 977, (’28) A.M 323 [hardware 
trade) ; Annahhat v. Shvappa (1928) 52 
B un. 376, 110 I.C. 209, (’28) A.B. 232 ; 
Venkateeviara Rao v. Ammayya (’39) 
A.M. 661. 

(«) Chntkao Singh v. 11anan (1930) 5 Luck. 1P4, 
119 I.C. 458, (’29) A.O. 458 ; Pirthi 
Singh v. Mam Chand (1935) 10 Lah. 
1077. 156 I.C. 530, (’35) A.L. 761. 

( b ) K he mi-hand v. Nurin Dae (1925) 6 Lah. 

493, 498, 89 I.C. 1022, (’26) A.L. 41 : 
Venkatasami v. Palaniappa (1929) 52 
Mad. 227, 117 I.C. 716, (’29) A.M. 153. 

(c ) Vhotkao Singh v. Haean (1030) 5 Lurk. 184, 

119 I.C. 458, (’29) A.O. 458. 
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Ss. a debt owing by him, though it is barred by the statute of 
299*300 limitations; if he dies without paying the.debt, his sons are 
under a moral and religious obligation to discharge the debt. 
But a Hindu is not bound since the enactment of the Indian 
Limitation Act, 1908, and the Acts which preceded it, to 
pay a time-barred debt, and it has accordingly been held 
that if the debt was barred against the father, the sons are 
no longer under a pious obligation to pay such debt ( d ). But 
a Hindu father may, like any other debtor, pass a promissory 
note for a time-barred debt. Such a note constitutes a binding 
contract having regard to the provisions of s. 25 (3) of the Indian 
Contract Act, 1872 and it may be enforced against him, and 
after his death, against the sons. The sons, however, are 
liable only to the extent of the estate, whether ancestral or 
self-acquired, which has come to their hands on the father’s 
death (e). The liability in such a case does 
obligation moral or religious, but on the 
of the Anglo-Indian law. Even if the sons 
a promissory note for a time-barred debt of their father after 
the father’s death, the note is available only against the 
ancestral or self-acquired- property, which has come to their 
hands. There is nothing in sec. 25 (3) of the Contract Act to 
render them personally liable on such a note (/). 

(2) A time-barred debt, under the Hindu law, is not 
avyavaharika , that is to say, it is not immoral. It has accord¬ 
ingly been held that when the father alienates joint family 
property in consideration of a debt that is barred by the law 
ol limitation, the alienation is binding on the sons (g). 

300. Debt contracted by father during minority or other 
disability.—A promissory note passed by the father for a 
debt contracted by him during his minority or while he was 
a ward of the Court of Wards is void ( h ), and the son is under 
no pious obligation to pay it. The pious obligation, however, 
arises if the note is renewed by the father after attaining 
majority (i). 


not rest upon any 
general principle 
themselves execute 


(rf) Subramania v. Gopala (1010) 33 Mad. 308, 
7 I.C. 808 ; Gajadhar v. Jagannath (1034) 
40 All. 775, 783, 80 I.C. 884, (*24) A.A. 
551 1 K.H. 1; Arhutanand v. Surajnarain 
(192(1) 5 Pat. 746, 753-754, 95 I.C. 001, 
('26) A.P. 427. 

(«) Ifarai/anasami v. San\idax (1883) 6 Mad. 
293; Ram Kishan v. Chhedi Rai (1922) 
44 All. 628, 68 I.C. 235, (’22) A.A. 402. 

(/) Ata Ram v. JCaram Singh (1929) 51 All. 083, 
119 I. C. 100, C29) A.A. 586. 


(«) Gajadhar v. Jagannath (1924) 46 All. 775. 
80 I. C. 684 (’24) A.A. 651 [F.B.l; 
Jagdambika v. Kali (1930) 9 Pat. 848, 
129 I.C. 130, ('31) A.P. 40; Parmanand 
Mtiir v. Gut Prasad (1936) 11 Luck. 393, 
157 I.C. 567, (*35) A.O. 500. 

(A) Baldeo v. Bindfshri (1922) 44 All. 3S8, 66 
I.C. 128, ('22) A.A.*215. 

(i) Ram Rattan v. Baiiant Rai (1921) 2 Lah. 
263, 64 I.C. 121, (’21) A.L. 205. 
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301. Summary of the Chapter.— (1) The separate property 
of a Hindu is liable for the payment of his debts in his lifetime 
as well as after his death. 

(2) The undivided interest of a coparcener in coparcenary 
property is always liable for the payment of his debts in his 
lifetime. 

{3) Where a coparcenary consists of collaterals, the 
undivided coparcenary interest of a coparcener is not liable 
for the payment of his debts after his death unless such interest 
was attached in his lifetime. But where a coparcenary consists 
of an ancestor and his sons, grandsons or great-grandsons, and 
the ancestor dies leaving debts, the whole coparcenary property 
including the undivided interest of the ancestor in such property 
is liable for his debts even after his death, provided the debts 
were not contracted for an immoral or unlawful purpose. 

(4) Sons, grandsons and great-grandsons are liable to 
pay the debts of their ancestor if they have not been incurred 
for an immoral or unlawful purpose. Their liability, how¬ 
ever, is confined to their interest in the coparcenary property ; 
it is not a personal liability so that a creditor of the ancestor 
cannot proceed againSt the person or against the separate 
property of the sons, grandsons or gteat-grandsons. 

(o) As sons, grandsons and great-grandsons are liable 
to pay the lawful debts of their ancestor to the extent of their 
interest in the coparcenary property, a creditor of the ancestor 
is entitled to attach and sell not only the interest of the ancestor, 
but also the interest of the sons, grandsons and great-grandsons 
in the joint family property in execution of a decree obtained 
by him against the ancestor alone. 

(6) As sons, grandsons and great-grandsons are liable to 
pay the lawful debts of their ancestor to the extent of their 
interest in the coparcenary property, the ancestor can sell 
or mortgage not only his own interest, but the interest of 
the sons, grandsons, and great-grandsons in the joint family 
property, to pay an antecedent debt of his own. 
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CHAPTER XV 

DEBTS—DAY ABH AG A LAW. 

Preliminary note. —As under the Mitakshara law, so under the Dayabhaga law 
a debt may be contracted by a Hindu for purposes of tho joint family or for his own 
private pm poses. Debts contracted for joint family purposes have been dealt with 
in ss. 234, 210 and 244. The rules laid down in those sections apply to cases both under 
the Mitakshara and the Dayabhaga law. The present chapter deals with the Dayabhaga 
law of debts contracted by a Hindu for his own privato purposes. Tho Dayabhaga 
law of debts is very simple, for no question can arise under that law as to the special 
liability of sons and grandsons as it does under the Mitakshara law. Tho reason is that 
under the Dayabhaga law sons do not acquire by birth any interest in ancestral property 
as they do under the Mitakshara law [ss. 273-274J. And, further, each coparcener 
under tho Dayabhaga law takes a d fined sliarc in the coparcenary property which 
ho can deal with at his pleasure and which on his death passes to his heirs and not to tho 
surviving coparceners [ss. 279-282]. With those preliminary remarks wo proceed to state 
the rules of the Dayabhaga law of debts. 

S. 302 302. Debts—Bengal School.—(/) As tinder' the Mitakshara 

law, so under the Dayabhaga law, the separate property of 
a Hindu is liable for the payment of his debts in his lifetime 
as well as after his death, r 

i 

(2) As each coparcener under the Dayabhaga law takes 
a defined interest in the coparcenary property, which on his 
death passes not by survivorship to his coparceners, but to 
his heirs by succession such interest is liable for the payment 
of his debts not only in his lifetime but also after his death, 
as assets in the hands of his heirs. 

c 

(3) Since sons, grandsons and great-grandsons do not 
under the Dayabhaga law acquire any interest by birth in 
ancestral property, the father can sell or mortgage the whole 
of the ancestral property in his hands for the payment of his 
debts, whatever may be the character of the debts. 

On the death of a Hindu governed by tho Dayabhaga law, his separate property 
ns well us his undivided interest in coparcenary property passes to his heirs and they 
become assets of the deceased in th*rir bands. Therefore, if ho dies leaving debts, tho 
heirs are bound to pay the debts not only out of the separate property left by tho deceased 
hut also out of lus undivided interest in the coparcenary property. Tho heirs, however 
are not personally liable for the debts of the deceased, not even if they be the sons, 
grandsons or great-grandsons of the deceased ( j ). Compare with this see. 2S8 above. 

(j) Aliitnl I'ahmm v Uajeiidhralul (1UJ.S) 1 Oil. 1U2 
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1. What 'property is divisible on partition —secs. 303-305. 

II. Persons entitled to a share on partition —secs. 300-318 

III. Restraint against partition—decs. 319-320. 

/ V. Allotment of shares —see. 321. 

V. Partition hotv effected— secs. 322-335. 

VI. Re-opening of partition —secs. 330-339. 

V If. Effect of part it ion —secs. 340-341. 

VIII. Re-union —sees. 342-344. 

IX. Partition created by so-called will —sec. 345. 


PROPERTY LIABLE TO PARTITION. 

303. Subject of Partition.—The only property that can 
be divided on a partition ia coparcenary property [a. 221]. 
Separate property cannot be the aubject of partition [a. 222], 
nor can property which by cuatqm descends to one member 
of the family to the exclusion of other members, e.g., a Raj or 
principality (1c). 

Ancestral property. —It was thought at one, time that a son could not onforeo a 
partition of ancestral moveables against his fathom Hut it is now established that a son 
is entitled to a partition of moveable (l) as well as ol immoveable prop-rty against his 
father ( m). 

Property indivisible from its nature.- —Where property is in its nature iudivisibloas, for 
instance, in the case of animals, furniture, ct?., it may lie sold and its value distributed; 
or it may he valued and retained by one coparcener exclusively and the amount credited 
to his share. In the case of a well, it may too enjoyed by the coparceners in turns or 
jointly (n). Where a strip of land is reserved as a common passage bv a decree in a suit 
for partition for tho uso of the coparceners, none of them is entitled to a partition of 
that strip (o). Where a stock broker’s card is issued by the Nta-k Brokers’ Association 
in the name of a coparcener ho must account for its value at tiie time of the partition (p). 

Idols and places of worship.- -Family idols and places of worship are not divisible 
| Mann, ch. ix, verse 219]. They may be held by the members by turns, or tho Court 
may direct possession to be given to the senior member with liberty to tho other members 
to have access to thorn for the purpose of worship (»/). A thulcurbirhi is not divisible (r). 
The High Court of Calcutta has recently hold that in tho absence of any dedication of a 


(k) Ramalakxhmi v. Smmanthu (1872) It M. I. 

A. 570: Chintamun v. Nowlukhu (1870) 
1 Cal. 153, 2 I.A. 253; Adrishappu v. 
Ourushiiappa (1880) % Bom. 401, 7 f.A. 
102; Kachi Kaliyana v. Ka-tn Yu> a 
(1905) 28 Mad. 508, 32 I.A. 201 ; Bodhrn > 
v. Nursing Jiao (1856) 6 M.T.A. 420. 

(l) Jugmehandas v. Manguldas (1886) 10 Bom. 

528, 578; Cassum’jhoy v. Ahm-’dhhoy 
(1888) 12 Bom. 280. 

(in) Suraj Bunsi Koer v. Sheo 1‘ersad (1880) 5 
Cal. 148, 165, 6 I.A. 88, 100. 

(>i) Govind v. Tnmbak (1912) 30 Bom. 273, 6 


I C. 521. 

( a ) Shunt ft rum v. Warn in (1923) 47 Bom 38:*, 
08 T.C. 082. (’23) A. 15. .85 
(p) Chnmuuklal Chiminlal v. Sudw/nr Amihlun 
(19»'i) Bom. 619. 

( 17 ) IJtmi!”rilm v. 1,'ttmn am (1S93) 17 Bom 
271 : MUtn Kunth v. Nerrunjun (lH7. r .) 

II B‘ii'4. I, U 100, 1‘ramttha .Vuth v, 
1‘radvuin in Kum-tr (1925) 52 I.A. 215, 
200, 52 Cal. S09, s2fl, 87 l.C. 305, (’25) A 
I'C 139 

(r) Muduniiul. in v. Saha (1930) 57 Cal. 570, 
1>1 1. C. 327, (’30) A. C 173. 
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St, building for the worship of the family idol, the building should not be excluded from 

303,304 partition merely because it is used for the worship of the idol. The Court may, however, 

in such a case give an option to a coparcener or coparceners willing to maintain the 
building as a placo of worship to buy it at a valuation (a). 

ltight of way. —A right of way will bo presumed to have remained joint, if there is 
no evidence that it was allotted to a particular member at the time of partition (t). 

Share ullotted on partition. —Where a coparcener, who is joint with his male issue 
separates from his father, brothers, or othor coparceners, the property allotted to him at 
the partition is separate proporty as regards the divided members, but ancestral as regards 
his male issue fs. 223, sub-s. ( 4 )]. Such property is, therefore, divisible as between 
him and his male issue, but the membors who have already separated are not entitled to 
sharo in it. If ho dies without leaving a male issue, it will doscond to his hoirs (u). 

Separate property. —Coparcenary property alone is liable to partition. Separate 
proporty is not liablo to partition at all; it belongs absolutely to tho owner thereof. As 
to what is coparcenary property, see sees. 223,227 and 228 above. As to what is separate 
property, soo as. 230-232 above. 

Mode of allotment. —The principle of partition is that if property can be partitioned 
without destroying tho intrinsic value of tho whole property or of tho shares, such parti¬ 
tion ought to bo made. If, on tho contrary, no partition can' be macle without destroying 
tho intrinsic value, then a money compensation should be given instead of the share 
which would fall to n coparconor by partition (a). 

304. Property available t for partition.—(/) In order to 
determine what property is available for partition, provisidn 
must first be made for joint family debts which are payable 
out of the joint family property, personal debts of the father 
not tainted with immorality ( w ), maintenance of dependent 
female members and of disqualified heirs, and for the marriage 
expenses of unmarried daughters ( x). Where a partition takes 
place between the sons, provision must also be made for the 
funeral ceremonies of the widow (y) and mother of the last 
male-holder ( z ). After this is done, an account must be taken 
of the joint family property in the hands of the manager and 
other members of the family, according to the rule laid down 
in the next following section. 

(2) Marriage expenses, etc., after a suit for partition .— 
As to the marriage expenses of male members of the family 
it has been held by the Judicial Committee (a), reversing a 


(*) Sarhindra v. Hemrhandra (1031) 35 C.W.N. 
151, 132 I.l!. 688, (’31) A.C. 573; Raj 
Coomari\. Qopal( 1878) 3 Cal. 514. 

(t) Jfathubhai v. Bai Uancyaeri (1912) 36 Bora. 
379, 15 T.C. 818. 

( it) Katama Xatrhiar v. The Rajah of Shivagunga 
(1863) 9 M.I.A. 543: Prriasamiv. Peria- 
mint (1878) 1 Mad. 312, 5 I.A. 61. 

(«) Athanitllah v. Kali (1884) 10 Cal. 675. 

(to) Venkureddi v. Venkti Reddi (1927) 50 Mad. 

635, 100 I.C. 1018, (’27) A.M. 471. 

(x) Strange's Hindu Law, vol. 11, p. 313 ; Mut- 
tatntnal Bholi Bai v. Dtearka Das (1924) 
6 Lah. 375, 84 l.C. 168, (’25) A.L. 32; 


Vaikumtam V. KaUapiran (1000) 23 Mad. 
512. 

(y)' See Vaidyanalh v. Aiyasamy (1909) 32 Mad. 
101, 200,1 I.C. 408. 

(t) Kami Rani v. Krishna Sahai (1935) 57 All. 

997, 156 I.C. 23, (’35) A.A. 698. 

(a) RamaHnga v. Narayana (1022) 49 I.A. 168, 
45 Mad. 489, 08 I.C. 451, (’22) A.PC. 201; 
Miusammat Bholi Bai v. Dtearka Das 
(1924) 5 Lal>. 375, 84 I.C. 168, (’25) A.L. 
32 ; Venkatarayudu v, Sioaramakrishnayya 
(1935) 58 Mad. 126, 153 I.C. 308, (’34) 
A.M. 676. 
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decision of the Madras High Court (6), that since the institution 
of a suit for partition by a member of a joint family effects 
a severance of th*e joint status of the family, a male member 
of the family who is then unmarried is not entitled to have a 
provision made on partition for his marriage expenses, although 
he marries before the decree in the suit is made. 

The case, however, of an unmarried daughter stands on 
a different footing. Her right to maintenance and marriage 
expenses out of the joint family property is in lieu of a share 
on partition; provision should accordingly be made for her 
marriage expenses in the decree. Thus if A has a son S and a 
daughter D by one wife, and a son $2 and a daughter D2 by 
another wife, and S brings a suit for partition, and D2 is 
married after * the institution of the suit, one-third of her 
marriage expenses should be deducted out of his one-third 
share, and as regards one-third of tho marriage expenses of 
D his one-third share in the property may bo charged with 
such expenses. But S is not liable for the marriage expenses 
of his brother’s ($2’s) daughter, if any, she being the daughter 
of a collateral. Her marriage expenses should come out of 
her own father’s share (c). The, same rules apply to the 
expenses of betrothal ceremonies of daughters. As regards 
the expenses of the thread ceremony of tho members of the 
family it has been hold that provision should be made for 
them on partition ( d ). 

As to marriage expenses while the family is joint, see 
s. 440 below. 


Funeral ceremonies of the mother. —Under tho Hindu Law, tho sons tiro bound to per¬ 
form at their expense the funeral ceremonies of their widowed mother even if sho lcavos 
striilhana and the slridhana descends to her daughters (e). If no provision is made for 
expenses of such ceremonies on a partition between tho sons, then if ono of the sons 
performs the ceremonies at his own oxpense, he is entitled to a contribution from his 
brothors (/). 

Adverse possession. —It has been held by tho High Court of Madras (g), dissonting 
from the High Court of Bombay (A), that possession, though exclusive, of a coparcener 
of a portion of tho joint property for upwards of 12 years is not adverse against tho othor 
coparccnors, if all tho coparceners are in joint possession of tho rest of tho joint proporty. 
The othor coparceners are thcroforo entitled to partition also of that portion of the 
property. As to exclusion from joint family, soe sec. 235 (3a). 


lb) ifarayana v. Ramalinga (1910) 30 Mad. 087, 
30 I.C. 428, ('17) A.M. 477. 

(e) Subbayya v. Atlanta (1030) 53 Mad. 84, 121 
I.C. 113, Cm A.M. 580. 

(d) Jairatn v. Nathu (1907) 31 Bom. 54. 

(«) Vrijbhutcandat v. Bax Parvati (1908) 32 Bora. 
20 . 


(/) Vaidyanalha v, Aiyatami(VJO'J) 32 Mad. 101, 
200 I.C. 408. See Contract Art, m. 09-70. 

(g) Kumarappa v. Snminatha (1919) 42 Mad. 

431, 52 I.C. 470, (’10) A.M. 531. 

( h ) Vithnu v. Oaneih (1897) 21 Bom. 325. 
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Ss. 

304, 305 


Maintenance and marriage expenses .—Where a coparcener spends his own money 
for the ljmintenancc of those persons whom the late proprietor was bound to maintain 
e.g., his widow and daughters, and for the marriage expenses of the late owner’s daughter 
ho is entitled to payment on partition of the amount so spent by him ( i ). 


305. Mode of taking accounts.—( 1 ) No coparcener is 
entitled to call upon the manager to account for his past dealings 
with the joint family property, unless he establishes fraud, 
misappropriation or improper conversion [s. 238]. 

(2) No charge is to be made against any coparcener 
because a larger share of the joint income was spent on his 
family in consequence of his having a larger family to 
support ( j ). Similarly no credit is to be given to any copar¬ 
cener because a smaller share of the income was spent on him 
and his family. 

(3) A coparcener who is entirely excluded ffom the enjoy¬ 
ment of the family property is entitled to an account of the 
income derived from the family property, and to have his 
share of the income ascertained and paid to him, in other 
words he .is entitled to what are called mesne profits (kf. 
Mesne profits may also be allowed on partition where the 
family property or any part thereof has,been held by a copar¬ 
cener who claims it as hi? exclusive property (l), or where 
an arrangement has been made between the coparceners 
to enjoy the family property in specific and distinct shares, and 
the enjoyment of those shares is disturbed (m). Except in 
cases of this character, mesne profits are not recoverable in a 
suit for partition, and the partition must be made of property as 
it exists at the time when partition was demanded (n). One 
member is not in general entitled on partition to interest on 
money collected but not invested by another. Where one 
member had to pay more income-tax than was really due on 
behalf of the family by reason of his negligence he is not 
entitled to a credit for the excess amount (o). 


Interest on mesne profits .—As to interost ou mosne profits, soe the undermentioned 


case (p). 


<i) Mu a him mat liholi Ha\ v. Dicarka Das (1924) 
ft I.:ili. 375, 84 U\ 108, <'2j) A. L. 32. 

(j) Abhayehandra v. 1‘yari Mohan (18701 5 Bene. 
L.H. 347, 349. 

(4) Krishna v. Subhanna (1884) 7 Mail. 564 ; 
Venkata v. Xarayya (1879) 2 Mad. 128, 
136-137, 7 I.A. 38, 51 ; Venkata v. The 
Court of Wards (1882) 5 Mad. 230, 9 I.A. 
125. Sec Code of Civil Procedure, a. 2, 
c. (12) and O. 20, r. 12. 

(!) Bhirra v. Sitaram (1895) 10 Bom. 532. 

(in) Shankar v. JIardeo (1889) 10 Cal. 397, 10 
I.A. 71. 


(n) 'Pirthi Pal v. Jowahir Singh (1887) 14 Cal. 

403, 14 I.A. 37 ; Lakshman v. Ramehandra 
(1870) 1 Bom. 561; Konerrav v. Gurrai 
(1881) 5 'Bom. 689; Jugmohandas v. 
Maii'/aldas (1880) 10 Bom. 528, 28, 501 ; 
X a ray an v. Nathaji (1904) 28 Bom. 201, 
203 ; Parm’shwar v. Gobind (1910) 43 Cal. 
459, 33 l.C. 190, (’10) A.C. 500; Tam- 
mireddi v. Gangireddi (1922) 45 Mad. 
281, 70 l.C. 337, (’22) A.M. 236. 

(o) Yasobadta Xdinar v. Samanthabadran (1936) 

59 Mad. 154, 100 I.C.* 602, ('30) A.M. 12). 
(ji) Ramasamv v. Subramania (1923) 40 Mad. 
47, 74 l.C. 804, (’23) A.M. 147. 
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II.—PERSONS ENTITLED TO A SHARE ON PARTITION. 

306. Persons entitled to a share.—Every coparcener is 
entitled to a share upon partition (q). But every coparcener 
has not an unqualified right to enforce or sue for a partition 
[see ss. 307-308]. 

307. Sons, grandsons and great-grandsons.—Every adult 
coparcener is entitled to demand and sue for partition of the 
coparcenary property at any time. 

In Bombay it has been held that without the assent of 
his father a son is not entitled to a partition if the father is 
joint with his own father, brothers, or other coparceners, 
through he may enforce a partition against the father if the 
father is separate from them (r). The other High Courts do 
not recognize any such exception ( s ). 

Illustrations. 

(a) If a joint family consists of a father and sons, tho sons can onforce a partition 
qj the joint family property against the father \t). Similarly, if a joint family consists 
of a grandfather and grandsons, the grandsons can onforce a partition against the 
grandfather (u). Likewise, if a joint family consists of a great-grandfather and great- 
grandsons, the great-grandsons can enforce a partition against tho great-grandfather ( v). 
Thus far there is no difference of opinion between jtho various High Courts. 

(b) A joint Hindu family consists of A, B and C, A boing C’s grandfather, and 

B being C’s father. C sues A and B for a partition of tho joint family proporty. Is (} 
A entitlod to a partition ? According to the Bombay High Court ho is not, 

I unless his father (B) consents to the partition. In tho view takon by that Court, 

B the fathor obstructs the son’s right to a partition. According to tho other High 

1 Courts, C, taking as ho does a vested intorost in tho ancestral proporty by birth, 

C can compel a partition oven during the lifo-timo of his fathor [/i], 

(o) A joint family consists of A, B andC, A being C’s fathor and B boing C’s undo 
| ! C sues A and B for partition. Is C entitled to a partition ? Accord- 

A B ing to the Bombay High Court, ho is not, unless his father (A) 

| consents to a partition. According to tho other High Courts, he is. 

C 


The conflict of decisions referred to abovo has arisen from different readings of the 
same text of tho Mitakshara ; seo Mitakshara, chapter I, section 5, verso 3. 

In Sartaj v. Deornj (u>), their Lordships of the Privy Council said : “The proporty 
in the paternal or ancostral estate acquired by birth under tho Mitakshara law is, in 


(?) Sartaj Kuari v. Deo raj Kaan (1383) 10 All. 
272, 237, 15 I.A. 51, «■». 

(r) Apah v. Ram'-handra (1892) 10 Bom. 20 
[Tclanx, J., dissenting]: Rai ttisehenchand 
v, Aswiida Koer (1884) 0 All. 600, 674. 
11 I.A. 164, 170 ; Jivahhai v. Vadilal 
(1005) 7 Bom. L.It. 232 [a rase under the 
Mayukha). 

(«) Jo;/itl Kishort v. Shib Sakai (1833) 5 All. 
430 [F.B.] [Stuart, C.J., dissenting); 
Ran-shivar v. Larhmi (1904) 31 Cal. Ill, 
123-129 ; Subba v. (Janata (1895) 18 Mad. 


179, 1H3 ; Di'inmkar v. Dhanraj (1922) 1 
l‘ut. 361, 67 l.C. 156, ('22) A.l*. 06 

(t) Sura) Bmm Karr v. Shro Proshad (1879) 5 
Cal. 148, 165, 6 1 A. 88, 100 ;./ ugmahandas 
v. Mnnyaldas (1886) 10 Born. 528; Hah 
Panthnd v. Ram Charon (1876) 1 All. 159 
fF.B.l. 

(«) Sayalintja v. S'ibbiraminiua (1362) 1 Mild. 
II. O. 77; Luljrrt v, Hajammir (1374) 12 
Bern?. L It. 373. 

(t) Wed, and Bidder, 4th ed , )> 622. 

((/■; (183») 10 All. 272, 287, 15 I.A 51, 61. 


St. 
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their Lordships’ opinion, so connected with the right to a partition, that it does not exist 
where thero is no right to it." 

KhSjaa. —The only branch of Hindu law which applies to Khojas is the law relatipg to 
succession and inheritance. This branch of the Hindu law is applied to Khojas on the 
ground of custom. No other branch of the Hindu law can bo applied to Khojas unless 
it be shown that it is recognizod among them by custom. Thus if a Khoja son claims 
partition of ancestral property against his father, ho must prove that there is a custom 
among Khojas recognizing the right of a son to claim partition against his father. Such 
a custom was set up in Ahmedbhoy v. Cassumbhoy ( x ), but the Court held that there was 
no ovidenco in support of it and tho suit brought by the son was dismissed. See notes 
to see. 5.82. 

The Punjab. —See Hari Kishan v. Chandu Lai (1917) Punj. Rec. No. 105, 
p. 408, (’18) A.L. 291 [F.B.]- 

308. Minor coparceners.—( 1 ) Where a suit is brought on 
behalf of a minor coparcener for partition, the Court should 
not pass a decree for partition, unless the partition is likely 
to be for the benefit of the minor by advancing fais interests or 
protecting them from danger {y). 

Where an adult coparcener in possession of the family 
property is wasting the property, or sets up an exclusive title 
in himself, or otherwise denies the minor’s rights, or declines 
to provide for the minor’s maintenance, it is in the minor’s 
interest that the family property should be partitioned, and 
the minor’s share set apart and secured for him (y). But if 
there he nothing to show that the partition would be for the 
benefit of tho minor, the Court should refuse to direct 
partition ( 2 ). The reason is-that generally speaking “the 
family estate is better managed and yields a greater ratio of 
profit in union than when split up and distributed among the 
several coparceners ; ” moreover the minor would as the result 
of a partition lose the benefit of survivorship which he might 
obtain if the family continued joint (a). 

(2) But though a suit cannot be brought for partition 
on behalf of a minor excopt in the cases mentioned above, the 
minority of a coparcener is no bar to a partition between the 
coparceners. A partition by agreement, though entered into 
during the minority of a coparoener, is binding on the 
minor, unless it is unfair or 'prejudicial to his interests. 
If the partition is unfair or prejudicial to the minor’s interests, 

(*) (1888) 13 Bom. 634. Senabutty (1882) 8 Cal. 637. 

(y) Mahadev v. Lakshman (1895) 19 Bom. 09 (*) Bachoo v. Mankorebai (1905) 29 Bom. 51- 

[maintenance refused]; Bholanath v. Ghnsi 60, affirmed on appeal (1907) 31 Bom. 

Ram (1907) 29 All. 373 [suit neninst 373, 379, 34 T.A. 107 [suit by a posthu- 

father]; Thangam v. Suppa (1889) 12 mous son against an adopted son—parti- 

Mad. 401; Kamakshi v. Chidambara tion refused]. . 

(1866) 3 Mad. H.C. 94; Damoodur v. (a) (1866) 3 Mad. H.C. 94, 96, 98, supra. 
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the minor may, on attaining majority, have it set aside by 
proper proceedings so far as regards himself. He may also, 
on attaining majority, enforce the agreement by suit, and it 
is no answer to the suit that he was not a party to the 
agreement (6). Where the family consists of an adult and a 
minor, the adult coparcener can put an end to the joint status 
by his conduct and declaration (c). 

Sub-section (l)—The view taken in somo of the earlier casos that a minor can sue 
for partition only in casos of wasto is 90 longer tenable. Tho law now is that a minor 
can suo for partition not only in a case of wasto, but also whero tho circumstancos arc 
such as would render it for his benefit that his sharo should bo divided off and socurod. 

Subsection (2)—Tn Balkishen Das v. Ramnarain (d), their Lordships of tho Privy 
Council said : “ There is no doubt that a valid agreement for partition may be made 

during tho minority of onu or more of tho coparceners. That seems to follow from tho 
admitted right of ono coparconor to claim a partition, and if an agreement for partition 
could not bo rnado binding on minors a partition could hardly over take place.” 

Institution of a suit for partition by minor, whether operates as a partition .—Seo a. 325 

V) (»)• 

309. Son begotten at time of partition, but bom after 
partition. A son, w l 10 was hi his mother’s womb at tho time 
of partition, is entitled to a share though born after partition, 
as if he was in existence at the time of partition. If no share 
is reserved for him at the time of partition, ho is entitled to 

have the partition re-opened and share allotted to him (e). 

• 

Illustrations. 

(a) A and his two sons IS and C are members of u joint Hindu family. Tho father 
and sons propose to divide tho joint family property. A' s wife, X, is pregnant at tho 
time, and tho pregnancy is known to tho family. In such a ease, tho property should 
be divided into five parts, of which A, B, C and X will each tako ono part, and the fifth 
part should bo set apart to abido tho event, so that if a son is born, it may bo allotted 
to him, and if a daughter is born, it may bo divided again between A, B, C and X. 

(b) A and his son IS arc members of a joint family. Tho fathor and son divide 
tho joint property botwocn themselves, each taking one-half. Five months aftor tho 
partition a son C is born to A . The partition should bo re-opened and the property 
should bo divided into three parts, each member taking one-third. 

After-born sons .—A son born aftor partition may havo been begotten either at 
the lime of partition or subsequent to the partition. The present section deals with the 
former case; the next section deals with tho latter ease. As to tho rights of a son in 
his mother’s womb, soo notos to sec. 270 at p. 328 above. 


Ss. 

308,309 


(6) Balkishen Das v. Bamnnrain (11)03) 30 Cal. | 
738, 30 r.A. 139 [agreement. held to ho 
fair]; Chanrirappa v. Dannvu (189.7) 19 | 
Bom. 593 [dlttoj; Awatth v. Sit a ran •( 1907) | 
29 All. 37 [agreement enforced at suit ; 
of minor] ’ Lai Bahadur v. Sis pal (1892) 

14 All. 498 [where tho full Hharc of the 
minor was not assigned to him] ; Krish- 
nahai v. Khnrujouda (1894) 18 Bom. 197 
[where no share was reserved tor the 


minor at all! 

(r) Dnynnrshumr Krishna v. Atlanta I ’usivlro 
(193(1) 00 linn). 7311, 38 I Sum. |,.H, 579, 
1(14 l.r. (132, (M0) A IS. 290. 
id) (1903) 30 Cal. 738, 7.72, 30 I.A. 139, 150. 
(«) yrkripivinw v. .1 aniswarian (1870) 4 Mad. 
If.C. .'.07 ; Kalidas v. Krishna (1809) 2 
Bens L.R. [K.K.] 103, 118-121 ; flantnanl 
v. Ilhimai-harpa (1888) 12 Bom. 105, 
108-109. 
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S. 310 310. Son begotten as well as bom after partition — 

A father separating from his sons may or may not reserve to 
himself a share on partition. The rights of a son bom as 
well as begotten after partition are different according as the 
father has or has not reserved a share to himself. 

(1) Where the father has reserved a share to himself, a son 
who is begotten as well as born after partition is not entitled 
to have the partition re-opened ; but in lieu thereof he is 
entitled, after the father’s death to inherit not only the share 
allotted to the father on partition, but the whole of the 
separate property of the father, whether acquired by him 
before or after partition, to the entire exclusion of the separated 
sons (/). Thus if A has three sons B, C and «D, and he separates 
from them all , reserving one-fourth share to himself, and a 
son F is born to A three years after the partition, F will take 
on il*s death the one-fourth share allotted to A at the parti¬ 
tion and also the whole of A r s separate property to the entire 
exclusion of B, C and D. If A has dissipated his share, and 
leaves no property, F takes nothing ( g ). Next, suppose, 
that A does not separate from all the three sons, but separates 
from B alone and remains joint with C and D, and F is sub¬ 
sequently born to A. In this case C, D and F will, on ^4’s 
death, all take in equal shares the portion of the joint property 
allotted to A, C and D at the partition, and also A’s separate pro¬ 
perty ; that is to say, the separate property of A and the portion 
of the joint family property allotted to A, C and D at the 
partition will be divided equally among C, D and the after-bom 
son F (h). The same principle applies if A separates from 
B and C, and remains joint with D, and F is subsequently born 
to A. 

(2) Where the father has not reserved a share to himself on 
a partition with his sons, a son who is born as well as begotten 
after the partition is entitled to have the partition re-opened 
and to have a share allotted to him’not only in the property 
as it stood at the time of the original partition, but in the 
accumulations made with the help of that property (i). Where 
at a partition between a father, his son by the first wife and two 

(/) Kalidat v. Krishna (1800) 2 Bmp. L. K. See this case criticised in Ghose's Hindu 

F. B. 103, 118-121 ; Natval Singh v. Shag- Law, 3rd cd„ pp. 572-573. See also 

win Singh (1882) 4 All. 427. Fakirappa v. Yellappd (1898) 22 Bom. 

(^) Shirajirao v. Vasantrao (1910) 13 Bom. 207, 101; Nana v. Samehandra (1909) 32 

272, 2 I.C. 294. Mad. 377, 2 r.C. 510. 

(A) Qanpat v. Oopalrao (1899) 23 Bom. 030. (t) Chengama v. Munisami (1897) 20 Mad. 75 
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sons by the second wife a small item was allowed to the &.ther 
for maintenance, with a clause that an after-born son should 
be provided out of the share allotted to his mother and full 
brothers, it was held that the right of the after-born son to 
reopen the partition was not affected by the clause (j). 

311. Adopted son.—As to the share of an adopted son in 
a partition:— 

(1) between him and after-born natural sons of his 
adoptive father, see sec. 497 ; 

(2) between him and other coparceners, see sec. 499 (2). 

312. Illegitimate son.— (1) An illegitimate son of a 
Hindu may be* a sen by concubine who is a dasi, or he may 
be a son by a concubine who is not a dasi. A dasi is a con¬ 
cubine who is in the exclusive and continuous keeping of a 
Hindu. An illegitimate son of a Hindu by a dasi is called 
dasiputra (k). We are here concerned only with a dasiputra. 

(2) Illegitimate sons of the three regenerate classes [s. 1] 
are not entitled to inheritance or to any share on partition; 
they are entitled to maintenance o,nly (l). This proposition 
is founded on the Mitakshara, ch. I, s. 12, para. 3. 

(3) Illegitimate sons of Sudras are entitled to certain 
rights of inheritance and partition. The text of the Mitak¬ 
shara bearing on the subject is as follows 

“ The son begotten by a Sudra of a female slave [dasiputra] obtains a share by the 
fathor’s choice or at his pleasure. But aftor [the demise of] tho father, if there 
be sons of a wedded wife, lot those brothers allow the son of the feinalo slave 
to participate for half a share ; that is let them givo him half [as much as is tho 
amount of one brother's] allotment: ” Mitakshara, chap, i, sec. 12, para. 2. 

A Sudra father may be joint with his collaterals or he may 
be separate from them. The above text refers to the estate 
of a separated householder (m). 

The following propositions are well established :— 

(1) The illegitimate son of a Sudra does not acquire by 
birth any interest in his father’s estate. He cannot tlierefore 
enforce a partition 1 * against his father in his life-time (n). But 


(j) Athilinga Gounder v. Ramnuiami Goundrr , 
(1045) Mad. 297. ! 

Ik) Hahi v. Gorind (1870) 1 Bom. 97, 110 ; Sadu I 
v. Baiza (1880) 4 Bom. 37 [K.B.l ; Krish- 
nayyan v. Muttusami (1884) 7 Mad. 407, 
412 ; Brindagana v. Radhammi (1889) 12 
Mad. 72, 80 ; Soundarajan v. Arana- 
chalam (1916) 39 Mad. 136, 33 I.C. 858, 
CIO) A.M. 1170 ; Sarumti v. Mannu (1879) 

2 All. 134; Ilargobind v. Dharam Singh 


(1884) 6 All. 329; Itujani A’ath Dai v. 
A’tlai Chandra Dry (1021) 48 Cal. 643, 63 
I.C. 50, (’21) A. C. 820[K.H.|. 

( l ) Roshan Singh v. Baltant Singh (1000) 22 

All. 191, 27 I.A. 51 ; Chuoturya v. Sahub 
1‘urhulad (1857) 7 M. I. A. 18. 

(m) llano)i v. Kandnji (1885) 8 Mad. 557, 561. 

(n) Raja JnicnUra v. XUyanand (1891) 18 Cal. 

151, 155, 17 I.A. 128; (1880) 4 Bom. 37, 
44-45, lupra. 


Ss. 

310-312 
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Ss. the father may, in his lifetime, give him a share of his property, 
312-314 even a share equal to that of a legitimate son (o). The gift by 
the father of some property, describing it as his self-acquired 
property, for maintenance, does not separate the illegitimate 
sons in respect of the joint family property (p). 

(2) On the father’s death, however, he succeeds to his 
estate as a coparcener with the legitimate son of his father, with 
a right of survivorship, and he is entitled to enforce a partition 
against the legitimate son. Oh a partition between an 
illegitimate and a legitimate son, the illegitimate son takes 
only one-half of what he would have taken if ho were legiti¬ 
mate, that is, the illegitimate son takes one-fourth, and the 
legitimate son takes three-fourth (q). If r either of them dies 
before partition, the survivor takes the whole estate (r). 

(3) If the father was joint at his death with his collaterals, 
e.fj., his brothers or their sons, or his uncles or his sons, the 
illegitimate son is not entitled to demand a partition of the 
joint family property, but he is entitled as a member of the 
family to maintenance out of such property, provided his father 
left no separate estate (s).' 

Sou notes to sec. 43, nos. 1-3, “ Illegitimate sons.” 

313. Absent coparcener.—-An absent coparcener stands 
on the same footing as a minor, and his right to receive a 
share extends to his descendants ( t). 

The right of the descendants, however, would bo subject to the law of limitation : 
see the Indian Limitation Act, 1908, Soh. I, arts. 127 and 144. 

314. Purchaser.—A purchaser of the undivided interest 
of a coparcener at a sale in execution of a decree can 
demand partition according to all schools. A purchaser of 
the interest of a coparcener by private contract can claim parti¬ 
tion in Bombay and Madras, but not in Bengal or the United 
Provinces. The reason is that according to the Mitakshara 
law as interpreted in Bengal and the United Provinces, a 
coparcener cannot sell his interest in the coparcenary property 


(») Kuril ppniiiia v. Kulvkain (1000) 23 Mail. 10 ; 
/'in k n itiriiini/ v. Dorn* ini m ti (1931) !) 
It aim. 200. 132 I.C. 817, C31)‘.V.U. 21«. 

(/i) Snkham m Satu v. 8Viiimra«(1932) 3 1 Hum. 1, 
H. HM. 137 I.C. a72. (’32) A.H. 234. 

(</) Kiimulaniimil v. l'i\rantnitha*mimi (1023) 50 
l.A. 32, 40 Mail. 107. 71 I.C. 043, (’2!) 
A IT. 8. 

(r) Jlitjn Jot/iiiilrn v. X itijiuuuui (1801) 18 Cal. 
151, 17 l.A. 128. 


(«) Vrllniyitppa Chrtty v. Xiilarajan (1932) 55 
Mail. 1, 58 I.A. 402, 134 I.C. 1084, (’31) 
A.IT. 204: llnnoji v. Kandoji (1885) 8 
Mail. 557. Sntlii v. lfai;«(1380) 4 Bom. 37. 
44-45 [ !■'. II. 1 , Thnnqnm v. Sup pa (1889) 
12 Mail. 401 ; Kurilppa v. Kama rasa mi 
(1902) 25 Mail. 429; Gopnlaaii'ann v. 
Ariiiiarhrlliim(VMi) 27 Mad. 32 : Panathi 
i. Tlrinimttlni (1387) 10 Mad. 334. 

(0 Strani>i’ , s Hindu Law, \ol. i, j>. 200: vol. 
il, 1*. 341. 
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without the consent of the other coparceners [ss. 260 and S*. 
261]. 314 » 315 

A gift or devise by a coparcener of his undivided interest is void according to the 
Mitakshara law as applied in all the provinces (,s. 258]. Therefore, a donee or a devisee, 
of an undivided interest cannot sue for partition (it). 


315. Wife. —(1) A wife cannot herself demand a 
partition {v), but if a partition does take place between her 
husband and his sons, she is entitled to receive a share equal 
to that of a son and to hold and enjoy that share separately 
even from her husband (w). Where at a partition between a 
father and his three sons, the’ wife was not allotted a share, it 
was held that she was entitled to reopen the partition, there being 
no waiver merely by her not asking for a share but that in the 
partition the value of the ornaments taken by her must be 
■taken into account (x). Where a son institutes a suit for 
the partition of joint family property impleading his 
mother and other members of the familv as defendants and 
a # preliminary decree is passed, tlje mother does not become 
owner of the share allotted to her until the preliminary decree 
is carried out and there is a division by metes and bounds. 
Therefore a mortgagee suing on a mortgage before the property 
is actually divided can obtain a valid mortgage decree without 
imploding the mother (#/). 


(2) The expression k ‘ wifein relation to 
includes their step-mother (z). 


“ sons 




(3) If the wife has stridhanu given to her by her husband 
or father-in-law, its value should be deducted from her share (a). 


(4) The above rules also apply when a father himself 
makes a partition of ancestral property among his sons | s. 325J. 


Illustration s. 

(a) A has two wives U and C, a son J) by li, and four sons by V. ]) sues his father 
A for partition. Each of these eight persons is entitled to a one-eighth share including 
li and C : Dular Koeri v. Ihvarkannth (1905) 32 Cal. 234. [See as to mother, s. 310, 
below]. 


(«) Iiaba v. Tiininn (1884) 7 Mud. 357 |F.It ]. 
(«) Pnnna Hi bee v. liadha Kissen (1004) 31 Cal. 
470. 

lie) Dular Koeri v. Dtcarlranath (1905) 32 Cal. 
234 [«uit for partition by son agaln-t 
father]; Jairatn v. Xallot (1907) 31 Bom. 
54 [ditto 1; Sttmnm v. Chvnder Man 
(1882) 8 Cal. 17; Partap Singh v. Do lip 
Singh (1930) 52 All. 596, 125 l.C. 702, 
C30) A.A. 537; Dhanabathi Bibi v. 
Pratapmull Aganealla (1934) 01 Cal. 1050, 


154 l.C. 055. C35) A.('. 131 
(r) Hadhabm v. Paudhannnth (1912) Xair. 554, 
194 l.C. 721, ('41) A.N 135 
(y) Pralnpmall .1 ganealla v Dhanabati Ihbi 
(1936) 63 I.A. 33, 63 Cal. 691, 38 Bom. 
1,.U 323, 159 l.C 1080, (’30) A.PC. 20. 
U) (1907) 31 Bom. 51 (MaMikliu], supra; 
llatbauna v. Deianna (1921) 48 Bom. 
468, 80 l.C. 168, ('24) A. B. 444 

[Miiak-hara], 

(a) (1907) 31 Horn. 54, supra. 
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Ss. 

315,316 


(b) A ban a wife It, two sons by It, and a son C by a predeceased wife. C sues 
his father A for partition. Each of those five persons is entitled to a one-fifth share 
includiig It: Jairarn v. Nuthu (1907) 31 Bom 54. 

Madras Presidency. —In Southern India the practice of allotting shares upon parti¬ 
tion to females has long since become obsolote (5). See Strange’s Hindu Law, 5th ed., 
p. 178, f.n. (a) and Maenaghten’s Hindu Law, 3rd ed., p. 50. 

Putrabhaga. —When the division is by number of sons it is called putrabhaga : when 
the division is according to wives, it is known as patnibhaga. Putrabhaga is now the 
recognized mode of division. But the custom of patnibhaga prevails in some places and 
in some families especially among Sudras(r). 

Whether a share, allotted to a wife on partition is her stridhana f —The share allotted 
to a wife (which expression includes step-mother) on partition is not her stridhana unless 
it be shown that it was given to her absolutely [s. 128]. 

The present section doals with tho rights of a female who occupies the position of a 
wife. The next section deals with the rights of the same female after her husband’s death, 
that is, a female who has bocomo a widow, and occupies tho position of a ma'.a, that is, 
mother or step-mother, towards the sons of her deceased husband. ^ 

316. Widow-mother.—(I) A mother cannot compel a 
partition so long as the sons remain united. But if a partition 
takes place between the sons, she is entitled to a share equal 
to that of a son in the coparcenary property (d). She is also 
entitled to a similar share on a partition between the sons and 
the purchaser of the interest of one or more of them ( e ). Where 
a son sues for partition but dies during the pendency of the 
suit and the mother was brought in as the legal representative 
she is entitled only to his share and not to a mother’s share (/). 
See sec. 35. 


(2) If the mother has received stridhana from her husband 
or father-in-law, its value should be deducted from her share ( g ). 

(3) The term “ mother ” in this section includes 
step-mother (h). 

(4) On a partition between sons by- different mothers 
when more than one mother is alive, the rule is first to divide 
the property into as many shares as there are sons, and then 
to allot to each surviving mother a share equal to that of each 
of her sons in the aggregate portion allotted to them ( i ). 


(6) Submmatuun v. ArunarMu m(l'JUj) 23 Mad. - 

1,8. j 

(c) PaltinutpiKi v. Alayyan (1921) 4S I.A. 539, I 
44 Mail. 740, (14 l.C. 4311, (’22) A.IT. 228. , 
(tl) Dam-miinr v. Sen ability (1882) 8 Cal. 537 ; j 
Ditnen-dnrdas v. Ullitmrnia (1803) 17 Horn. ■ 
271 : Choieiihry danesh Butt v. Jewarh i 
(1001) 31 Cal. 202, 271, 31 1 A. 10, 13; i 
Ieree Prrzhnd v. Xnstb Koer (18S4) 1(1 Cal. 1 
1017 [alli'iji'il waiver of right to partition |. 
(r) Dili no v. I)i nit Xnth (1881) 3 All. 88 ; Ami tin 
Lull v. Manielc hill (11100) 27 Cal 331 , 
Jiiilfinlia v. Full it nun I (1000) 27 Cal. 77 
| jiidunu'iit re-teil on the DavaMiiujii]. 

(f) Purbatnh it v. liansidhttr (1043) All, 810, 


('43) A.A. 350. 

(<j) -Jiithori v. Mont Mohun (1886) 12 Cal. 163 ; 
Jarioa Nath v. Brojonath (1874) 12 Ben;-'. 
L.K.385. 

(A) Damoodnr f. Senabutly (1882) 8 Cal. 537; 
Diunodiirdaii v. llUilinram (1803) 17 Bom. 
271, 286-287 ; liar Na ruin v. Bixhamb/uir 
(1010) 38 All. 83, 31 l.C. 907, (’15) A.A. 
340 ; Tnjh Inilnr v. Htirnam (1023) 6 l.ah. 
437. 0(1 l.C. 1035, (*25) A.I.. 568; Sahrb 
llni v. Sim ft'i Ah mud ( 1027) 31 C.W.X. 072, 
101 l.C. 420. ('27) A.IT. 101. 

(t) Kristo Bhabiney v. Ashutosh (1886) 13 Cal. 
30. 
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Illustrations. 

(a) A dies leaving a widow B, three sons by B, and a aon A by a predeceased wifo. 
X sues his step-mother B and his three half-brothers for a partition. The prop®: ty will 
be divided into 5 parts, each of the 5 persons above-namod including II taking one-fifth : 
Damodardas v. Uttamram (1893) 17 Bom. 271. 

(b) A dies leaving two widows, B and C, two sons by B, and three sons by V. On 
a partition between the sons of B and C, the mode of division is first to divide the property 
into 5 shares corresponding to the number of sons. The two sons of B will share 2/5 
equally with their mother B, each taking 1/3 of 2/5, i.e., 2/15. The three sons of C will 
share 3/5 equally with their mother C, each taking 1/4 of 3/5, i e., 3/20. Thus B will 
take 2/15, and C will take 3/20. 

(c) A dies leaving two widows B and C, and two sons D and E by B. C has no son. 
D sues E, B and C for partition. The property will be divided into 4 parts, there being 
2 widows and 2 sons, and each widow will take one-fourth and each son also will take 
one-fourth. The fact that C has no son does not affect her right to a share: See 
Damoodur v. Senabutty (1882) 8 Cal. 537. 

Partition beiweemlegitumte and illegitimate sons of a Sudra. —Among Sudras, a mother 
is entitled to a share on a partition between her sons and the illegitimate sons of hor 
husband ( j). 

Madras Presidency. —In Madras a mother is not entitled to a share. She is entitled 
only to a provision for her maintenance which r-ust not in any caso exceed the share of 
a*son (Jfc): Smriti Chandrika, chap, iv, paras. 12-17. See also notes to see. 315. 

Whether the share allotted to a mother on partition is her stridhana .—See see. 128 above. 

Omission to reserve a share for the mother. - The omission to reserve a share for the 
mother does not render tho partition invalid ( l). 

Sale of one of the properties before decree in a partition suit. —Sec see. 353 (7). 

317. Grandmother.— (1) A paternal grandmother (father’s 
mother) cannot herself demand a partition, but when a 
partition takes place between her sons ’ sons , her own sons being 
dead , she is entitled to a share equal to that of a son’s son (m). 
She is similarly entitled to a share when a partition takes place 
between her son and the sons of a deceased son (n). But when 
partition takes place between her son and his sons, it has been 
held by the High Courts of Allahabad (o) and Bombay (p) that 
she is not so entitled ; and by the High Courts of Calcutta ( q) 
and Patna (r) that she is ; the last decision proceeds on a text 
of Vyasa which allows her a share on sucli a partition. But 
now see sec. 35 and notes to secs. 43 and 316. 


U) 

w 

(0 

(m) 


Manehharam v. Dattu(UiO) 44 Horn. 106, . r >4 i 
I.C, 110, ('20) A.U. 241. i 

VenUdammal v. Andyappa (1883) 0 Marl. I 
130. > 

Chowdhri / Gannth Dull v. Jewach (1004) 31 1 

Cal. 202, 271, 31 I.A. 10, 10. 

Kanhniya Lai v, flauru (1020) 47 All. 127, 
83 I.C. 47, (’25) A.A. 19 : Vithal v. Vmhlu.l 
(1915) 39 ilom. 373, 28 I.C. 907, (’15) 
A. 11. 35. i 


(n) Bahtina v. Jii-/iit Saratn (192.8) 50 All. 532, 
109 I.C. 01, C2S) A.A 330. 

(a) Shea Sarain v Junli /‘rnxii'l (1912) 34 All. 
505, 10 I.C 88 

(/)) Jamnahn v Vamulrn (1930) 51 Hum. 117, 
124 I.C 793, (•:«)) A.I!. 302; Juhrina 
Ekoha v. Ilnm'irltanilra Tnmhal (1941) 
Hum 033, 197 I.C. 78«, C41) A 15 382. 

(rj) Badri Bay v. Bhuywul (1882) 8 Cal 019 
( r ) Krvthnu Lit! \ A attdr«htrin (1919) 4 I'at. 
I.. J. 38, 42-44, 14 I.C. I 10, ('13) A I'. 91. 


St. 

316,317 
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St. 

317-319 


(2) The expression “ grandmother ” in this section 
includes step-grandmother ( s ). 

Illustration. 

A has a son B, a mother M, and two wives W and Wl. B sues A for partition. 
Under the Dayabhaga law, each of these five persons would be entitled to 1 /5. Under 
tho Mitakshara law, M would not bo entitled to a share and each of the other persons 
would take 1 /4. 

Whether the share allotted to a grandmother on portition is her stridhana ?—See s. 128 
above. 

No female except thoso mentioned in ss. 315 to 317 is entitled to a share on partition. 
Thus daughters, sistors, etc., aro not entitled to a share on partition. But on a partition 
provision must bo mado for their maintenance and marriage oxponscs : see s. 304. 

318. Disqualified coparceners.—Persons who by Hindu law 
are disqualified by physical infirmity from inheriting are also 
disentitled to a share on partition. This subject is dealt 
with iri sections 106 to 109. * 


III.—RESTRAINT AGAINST PARTITIONS. 

319. Agreement not to partition.—It has been held 
by the iligli Courts of Calcutta (t), and Allahabad (w), that dn 
agreement between coparceners not to partition coparcenary 
property binds the actual parties thereto, but it does not 
bind their assigns, unless there be a stipulation not to assign. 
A compromise followed by a decree providing that certain 
properties should be divided and certain other items should be 
kept joint for ever, was held to be enforceable in law (v). 
On the other hand, it has been held by the High Court of 
Bombay that such an agreement does not bind even the 
parties thereto, so that any party may, notwithstanding the 
agreement, sue the other parties for a partition ( w ). A similar 
view has been taken in Madras (as). 


Illustration. 

Calcutta decisions.—A anil B, two Hindu brothers, agree not to partition the coparce¬ 
nary property. After tho dato of tho agreement, A sells his interost in the joint 
property to /*. Tho agreement is not binding upon P, there being no stipulation not 
to assign. P may, therefore, suo B for partition. 

See the Transfer of Property Act, 1882, ss. 10-11. 


(*) Vittml v. PrahUul (11)10) 30 Itoni. 373,28I.C. | 
967, (’15) A. B. 35 ; Sri ram v. Uanrharun 
(1930) 0 l’ftt. 338, 125 I.C. 518, (’30) A.l*. 
315. 

(t) Anand Chandra v. Pran Kirto (1809) 3 ltrnii. 
L.R.O.C. 14; Anath A’« th v. Martintavh 
(1871) 8 Bein'. I.. H. 00; Hagender v. 
Sham Chitnd (1881) 6 Cal. 100 ; Sri motion 
v. Macgregor 28 Cal. 709. 780 ; Kri*- 

hendra v. Debendra (1908) 12 C. W. N. 
796. 


(ii) Rap Singh Y. Hhubhuti (1920) 42 All. 30, 
58 I.C. 032, (’20) A. A. 341. 

(i) Jyotish Chandra Narayan v. Jiathika 
Chandra Xarayan (1933) 00 Cal. 1078, 149 
I.C. 150, (’33) A.C. 892. 

(w) Ram'inga v. Virupakthi (1883) 7 Bom. 538. 

(x) Arumuqha Chetty v. Ranganathan Chetty 

(1934) 57 Mad. 405, 146 I.C. 1057, (’33) 
A.M. 847. 
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It is open to Hindu .brothers to divide the family property and to agroo that upon 
the death of any one of them without male issue his share shall pass to the surviving 
brothers. Such an agreement is not in contravention of the provisions of Hindu law (y). 
But it is not open to the contracting parties to lay down a rulo of inheritance for tho 
property in the hands of the last survivor in derogation from tho ordinary rules of Hindu 
law (z). 

320. Direction in a will prohibiting partition. —A direction 
in a will prohibiting a partition, or postponing a partition 
for an indefinite period, is invalid (a). 

Seo the Indian Succession Act, 1925, ss. 77 and 1B3. 

IV.—ALLOTMENT OF SHARES. 

321. Shares on partition. —On a partition between the 
members of a joint family, shares are allotted according to 
the following rales 

1. On a partition between a father and his sons each son 
takes a share equal to that of the father. Thus if a joint 
family consists of a father and three sons, the property will be 
divided into four parts, each of the four members taking 
one-fourtli. 

2. Where a joint, family consists of brothers, they take 

equal shares on a partition. . 

3. Each branch takes per stirpes (that is, according to the 
stock) as regards every other branch, but the members of 
each branch take per capita as regards each other. This rule 
applies equally whether the sons are all by tho same wifo or 
by different wives [ills, (a) and (b)]. 

It has been laid down by the High Court of Madras 
following the authority of the Smriti Chandrika, that rule 3 
applies to cases in which all the coparceners desire partition at 
the same time. In cases in which only some of the members 
of a joint family separate from it at one time and others on a 
subsequent occasion, regard should be had to the shares allotted 
at the first partition in computing the shares to be allotted at the 
second partition (6). On the other hand, it has been laid down 
by the High Court of Bombay, following the authority of the 
Vyavahara Mayulcha, that in allotting shares at the second 
partition, regard is to be had to the state of the family at the 
time of the second partition, and not to the state of the family 


( y ) Kanti v. Al-i-Xabi (1911) 33 All. 414, 9 I.C 

935; Ham •A’irunjun v. Pray ay Singh 
(1882) 8 Cal. 138. 

(z) Bagethar Rai v. Mahadei i (1924) 46 All. 525, 

79 I.C. 514, (’24) A.A. 401. 

(a) Mokoondo v. (Jonah Chunder (1876) 1 Cal. 

104 ; liaikithori v. Debendranxth (1888) 15 I 


Cal 409, 15 1 A. 37 ; Poorrnilrti Xath v. 
Jli'itiaiti/im (1909) 36 Cal. 75, at p. 77, 
111 523. 

(h) Manjaiiat/ia v. Xarrn/nna (1882) 5 Mail. 302; 
Xurai/una v. Shankar (1930) 53 Mail. 1, 
121 I.C. 1, ('29) A.M. 805 IK.II.]. 


Si. 

319-321 
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S. 321 at the first partition (c). The ordinary rule is that partition 
should be made rebus sic stantibus as on the date of the suit, 
i.e., according to the condition of the family as on the date of the 
suit. According to the Madras High Court, this rule is to 
be applied at the first partition only, and not at the second 
partition. According to the Bombay High Court, the rule 
is to be applied at both partitions [see ills, (c) and (d)j. 

4. On the death of a coparcener leaving male issue, his 
right to a share on partition is represented by his male issue, 
that is it passes to his male issue, provided such issue be within 
the limits of the coparcenary. 

Illustrations. 

(a) A dies leaving a son li, two grandsons C x and threi great-grandsons F x , 
F 2 ami F y and one great great-grandson K. 

A(dead) 

I I | " I 

B V, (dead) « I) (dead) K (dead) 


t'j ('„ F (dead) , G (dead) 

h\ Kg F 3 H (dead) 

K 

Here there are four branches of tho joint family represented respectively by the four 
sons of .1 and their descendants. A”s branch takes nothing as K, tho only surviving 
member of that branch, is outside the limits of the coparcenary, boing beyond the fourth 
degree of descent from A, tho common ancestor [s. 211]. The joint property will therefore 
be divided per stirpes into three parts corresponding to the remaining throe branches, 
each branch taking 1/3. The result is that R will take 1/3, C\ and C 2 will take tho 
one-third share of C equally between them, each taking 1/2 of 1/3, i.e., 1/0, and F x , F 2 
and will take the onc-third share of D equally between them each taking 1/3 of 
1/3, i.f.. 1/9. 

(b) A dies leaving four grandsons, D, E, F and 0, and nine great-grandsons as 
shown in the following diagram :— 

A (dead) 


B(dead) C(dead) 


I I : I III 

D x D 2 D 3 F 1 Gj G 2 G 3 

All the coparceners are desirous of separating from one another. Here there are 

two branches of tho joint family represented respectively by the two sons of A. The 

(c) Pranjicamtas v. lchharnm (1913) 39 Bom. 734, 30 I.C. 918, (‘15) A. B. 255. 

« 
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property will, therefore, be divided into two parts, B’s branch taking 1 /2, and C’s branch 
taking 1 /2. As to B' s bragch, D and his Bons Dy, D 2 and D a will each take 1 /4 of 
1/2, i.e., 1/8, each son taking a share equal to that of tho father. As to C’s branch, each 
of the three sub-brancheB represented by E, F and G, will take 1/3 of 1/2, i.e., 1/0, E 
and Ei will each take 1/2 of 1/6, i.e., 1/12; F, Fy and F 2 will each tako 1/3 of 1/6, i.e., 
1 /18, and 0, Gy, G 2 and G a will each take 1/4 of 1 /0, i.e., 1/24. 


(c) A Hindu, A, governed by the Mitakshara school of Hindu law, dies leaving 
a grandson D, and seven great-grandsons as shown in tho following diagram 

A(dead) 


1), 


B(dead) 

I 

I 

1) 

I 

T * I 

L)„ 1> Q 


0 (dead) 


E (dead) F (dead) G (dead) 


*1 


Fo °1 


Dy, D % , F v F 2 , and Gy institute a suit against I), D a , and A’j for partition. What 
are the respective shares of tho parties in the proporty 7 Hero there are two branches of 
the jpint family; the property will therefore be divided into two parts, B 's branch taking 
1/2 and C’s branch taking 1/2. As to B'a branch, D and his sons Dy, D 2 , and D 3 will 
each get 1 /4 of 1/2, ».e., 1/8. As to C’s branch each of tho three sub-branches represented 
by E, F and 0, will get 1/3 of 1/2, i.e., 1/0. Ey will get 1/6, Fy and F 2 will each got 
1/2 of 1/6, i.e., 1/12, and Gy wifi get 1/6. The live plaintiffs take their respective 
shares, and leave the family. D, Z> 3 and Ey contiffuo joint as before. Their shares, 
it has been seen, are as follows :— 


D- 



1/8 

1/H 

1/0 


5/12 

D then dies. After D' s death, his son D 3 sues Ey to recover his share of tho family 
property. What is tho share of D 3 in the property 7 According to tho Bombay High 
Court, D a as representing B'a branch is entitled to 1/2x5/12 — 5/24, and Ey as represent¬ 
ing C’s branch is entitled to the remaining 5/24. According to the Madras High Court, 
on the death of D, the right to represent his share passes to his son D 3 so that D 3 is 
entitled to get 1 /8-J-1 /8, i.e., 1/4 and Ey retains his original share 1/6. See rulo 3 above. 

(d) A Hindu, A, governed by the Mitakshara school of Hindu law, dies leaving 
four sons, B, C, D and E, and five grandsons, By, B 2 , B 3 , Cy, and Dy, as shown in tho 
following diagram :— 

A (dead) 


Bj B 2 i 3 C’, Dy 

Thereafter B dies. In 1892, B 2 receives his share 1/3x1/4 = 1/12, and leaves the 
family. The rest of the family continues joint. Then C dies, then D, then E, and 
then B 3 . 


S. 321 
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Ss. ‘in 1911, By sues Cy and Dy for a partition. According to the Bombay High Court 

321,322 the property is to be divided into three parts, as there are three branches subsisting at 

the date of the suit, namely, ft’s branch, C'b branch, and D’a branch, so that By, Cy and 
Dy will each tako 1/3. According to the Madras High Court By is entitled to 1/3— 
1/12 fl/12 being the share allotted to J? 2 when he left the family]=l/4, and not 1/3. 
See rule 3 above. 

V—PARTITION HOW EFFECTED. 


322. What is Partition.—(/) According to the true notion 
of an undivided Mitakshara family, no individual member 
of that family, whilst it remains undivided, can predicate of 
the joint property, that he—that particular member—has a 
certain definite share, one-third or one-fourth. Partition, 
according to that law, consists in a numerical division of the 
property, in other words, it consists in defining the shares of the 
coparceners in the joint property; an actual division of the 
property by metes and bounds is not necessary ( d ). Once 
the shares are defined, whether by an agreement between the 
parties or otherwise, the partition is complete. After the shares 
are so defined, the parties may divide the property by metes 
and bounds, or they may continue to. live together and enjoy 
the property in common as before. But whether they do the 
one or the other, it affects only the mode of enjoyment, but not 
the tenure of the 'property. The property ceases to be joint 
immediately the shares are defined, and thenceforth the parties 
hold the property as tenants-in-common (e). Where at a 
partition between a Hindu, his two sons, and his two wives 
one-fifth was allotted to each of the sons and three-fifths to the 
father and his wives, it was held that the father and his wives 
became tenants-in-common, but though they had not divided their 
shares by metes and bounds inter se there could be no re¬ 
union between them, and the father therefore had no right to 
sell the properties of the wives and any such alienation by him 
was not binding on them (/). 

(2) The importance of the question whether there has 
been a partition or not lies particularly in the following 
respects :— 

(i) An undivided Hindu governed by the Mitakshara school 
has no power to dispose of his interest in the joint 


(d) Appoint v. tin mu Sul, in Ai,/ni t (ISliti) 11 Al. | 
I.A. 75. 89-90 : Hum I'crthuil v. Lukhpati 
(1903) 30 Cal. 231. 235. 30 I.A. 1; Shtmhn 
v. llutkarnn (1021) 43 All. 193, 59 I.C. 11*1, 
('21) A.A. 337. I 


(f) Hulkixhrn Jins v. Uitm Sarain (1903) 30 Cal. 

738. 751, 752, 30 I.A. 139. 

(/) Xanuram v. Iladhabui (1941) Nag. 24, 
(•40) A.N. 241. 
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property by gift or by will [s. 258]; nor can he alienate S«. 
his interest even for value except in the Bombay and 322, 323 
Madras Presidencies [ss. 259, 260]. A divided meiftber 
can, except where he continues joint with his own male 
issue [s. 223, sub-s. (4)], deal with the share allotted 
to him at the partition as his separate property; he 
may sell it, mortgage it, make a gift of it, or devise 
it by will. 

(ii) The undivided interest of a coparcener passes on his death 

to the surviving coparceners [s. 229]. The share allot¬ 
ted to a coparcener on partition passes on his death to 
his heirs, except where he has remained joint with his 
own male issue in which case it goes to them by 
survivorship [s. 223, sub-s. (4)]. 

(iii) Partition between male coparceners entitles the wife, 

mother, and grandmother to a share in the joint pro¬ 
perty [ss. 315-317]: they are not entitled to any such 
share until division by inetds and bounds (g). 

(iv) There can be no reunion until there has been a partition. 

To determine tjie question whether there has been a 
reunion, it may become .necessary to determine 
whether there has been a partition (A). 


323. Partition by father during his lifetime. The father of a 
joint family has the power to divide the family property at any 
moment during his life, provided he gives his sons equal shares 
with himself, and if he does so, the effect in law is not only a 
separation of the father from the sons, but a separation of the 
sons inter se. The consent of the sons is not necessary for the 
exercise of that power (i). But a grandfather has no power to 
bring about a separation among his grandsons. Even if he 
allots shares, they remain joint (j). The right of a father 
to sever the sons inter se is a part of the patria potestas still 
recognized by the Hindu law (k). 


When under a partition by a father unequal shares arc given to the sons, the trans¬ 
action will be binding on thasons as a family arrangements, if acquiesced in by them (/). 


(g) Pratapmull Agarwalla v. A. Vhanabati Bihi 
41936) 63 1. A. 33, 63 Cal. 691,38 Dorn. 
L. B. 323,1691.C. 1080, (36) A.l'C. 20. 

(A) This was the case in Bata v. (lopal (1907) 
6 Cal. L.J. 417 (a Payabhaga case], ami 
Laluhmibai v. Ganpat (1868) 4 Bom. Jl.C. 
O. C. 150,166.. 

(i) Kandaiami v. Doraiiami (1880) 2 Mad. 317, 


321 . .V? rmm v. l-'ntrh (1930) 62 All. 178, 
126 l.C. 337, (’29) A A 963. 

(j) Subha rami Beihli v. Chenrhurughniu Re'ldi 
(1915) Mad. 1714. 

(!•) But •»<:«! West and Bllhlcr, 4th Ed., p. 617. 

(1) Bnjraj Singh v. Shrodan Singh (1913) 36 
AH. 337, 40 I.A. 161, 19 l.C. 826. 
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i. 324. Whether father can effect partition by a will.—No 

325 coparcener, not even the father; has a right to make a parti¬ 
tion by will of joint family property among the various 
members of the family except with their consent (m). 


325. How partition may be effected.—Partition is a sever¬ 
ance of joint status, and as such it is a matter of individual 
volition ( n). All that is necessary, therefore, to constitute a 
partition is a definite and uneqivocal indication of his intention 
by a member of a joint family to separate himself from the 
family and enjoy his share in severalty. It is immaterial, in 
such a case, whether the other members assent. Once a member 
of a joint family has clearly and unequivocally intimated to 
the other members his desire to sever himself from the joint 
family, his right to obtain and possess his share is unimpeach¬ 
able whether or not they agree to a separation, and there is an 
immediate severance of the joint status. The intention to 
separate may be evinced *in different ways, either by explicit 
declaration or by conduct (o). It may be expressed by serving 
a notice on the other coparceners (p), and the severance of 
status takes place from the date when' the communication was 
sent and not when it wds received (q). The notice, however, 
may be withdrawn with the consent of the other coparceners (r). 
It may also be expressed by the institution of a suit for 
partition. An oral request? made by an elder brother, at 
the time of his death, to his younger brother to give' half the 
property to the widow of the former, does not amount to a 
separation (s). Where a simple money decree was obtained 
against the father and in a suit on behalf of his minor sons for a 
declaration that the debt for which the decree was passed was 
immoral, the District Munsiff found that the debt was not 
immoral but on the ground that the decree was a money decree, 
declared that the sons’ share was not liable to be sold in 
execution, it was held that these facts did not constitute 
separation of the sons from the father {t). 


(m) (1913) 3.i Ail. 337, 310, 40 I.A. 101, 10 i 
I.(\ 820, supra ; Harktsh Sin>)h v. ltanleri ] 
(1027) 49 All. 703, 102 I.l\ 00, (’27) A.A. 1 
451 . 

(n i (Urj i Bai V. Sadaxhie (1010) 43 I.A. 151, 
nil. 43 Oil. 1031, 1049, 37 I.C. 321, (’ll!) 

A re. 104. 

(o) Jhiuanrshmir Krishna v. Aiiant Yuxudfo i 
(1930) 00 Bom. 730, 38 Horn. I,. 11. 379, ' 
104 l.C. 032. (’30) A. 11. 290. I 

(|>) Girju Uni v. Sadashit (1910) 43 I.A. 131, 43 i 


Cal. I0?l, 37 I.C. 321, (’16) A.PC. 104, 
supra. 

(q) yaraipma Kao v. Puruxhothama Kao (1038) 

Mad. 315, (’38) A.M. 390. 

(r) Bank? BHutri v. Brij Hihari (1929) 51 All. 

519, llfl I.C. 285, (’29) A.A. 170. 

(a) Shi, appa Kiidrnppa v. liudraia Chanbasappa 
(1933) 57 Mom. 1, 142 I.C. 104, (’32) A.B. 
410. 

It) Palm Lai v. PurbhiHeati Kui r (1043) All. 
205, 207 I.C. 228, (’43) A.A. 214. 
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(1) Partition by institution of suit. —(i) Suit by adults .— 
The institution of a suit for partition by a member of a jbint 
family is an unequivocal intimation of his intention to separate, 
and there consequently is a severance of his joint status from the 
date when it is instituted. A decree may be necessary for 
workitig out the results of the severance and for allotting definite 
shares , but the status of the plaintiff as separate in estate is 
brought about by his assertion of his right to separate, whether 
he obtains a consequential judgment or not («). And if the 
plaintiff dies the suit can be continued by the heir (v). But 
if the suit is withdrawn before trial, the plaintiff not desiring 
separation, there is no severance of the joint status (w). Or 
if the defendant dies and the suit is withdrawn on that ground 
there is no separation (x). Even a decree passed by consent 
does not effect a severance if its terms are not carried out and 
the members continue to live together having abandoned 
their decision to separate {y). . 

Withdrawal before trial .—This means withdrawal before final decree ( 2 ). 

In Palani Ammal'e case (a), the Judicial Committee observed that a plaint claiming 
a partition, oven if withdrawn, woyld, unless explained, afford evidence that an intention 
to separate had boon entertained. ^ 

(ii) Minor’s suit for 'partition. —It has been held by the 
High Court of Allahabad (6), that the mere institution of a 
suit for partition by a minor followed by the abatement of the 
suit by the death of the sole defendant does not effect a sever¬ 
ance of the joint status [for reasons see sec. 308]. In a.suit for 
partition brought by the father and his minor son as plaintiffs 
against the other members of the joint family, in which it was 
contended by the minor’s mother as the guardian, and found by 
the Court that the separation was not in the interests of the 
minor, it was held, that the institution of the suit docs not 


(a) (Jirja Bui v. Sadashic (1910) 43 LA. 151, 43 i 
Cal. 1031, 37 I.C. 321, (’10) A.PC. 104; 1 
Xateal Main v. Prabhulal (1017) 44 I.A. 
159, 39 AH. 490, 40 I.C. 280, (’17) A.PC. 
39; Sara) Narain v. Iqbal Sara in (1913) 

40 I.A. 40, 45, 35 All. 80, 87, 18 I.C. 30 , 
Ilamalinqa v. .V arajann (1922) 49 I.A 
168, 45 Mad. 489, 68 I.C.*431, (*22) A. PC. 
201 ; Soundararajan v. ArunarhalamCl'Jld) 

39 Mad. 136, 33 I.C. 858, (’10) A.M. 1170 
(F.B.l; Harari Lai v. Ham Lai (1925) 

47 All. 740, 88 I.C. 422, (’25) A.A. 813. , 
The same rule applies where the estate ' 
is Impartible; Jayadam'ta v. Sarnia Sinr/h ' 
(1923) 2 Pat, 319, 50 I.A. 1, 77 I.C. 1041, | 
(’23) A.PC. 59 ; Dhanabathi Bibi v. Pratup- '< 
mull AjannaUH (1934) 61 Cal. 1056, 154 ; 
I.C. 655, (’35) A.C. 131. 

(»0 Rijrup Bai v. Sheo Shmkar Rai (1945) i 


All. 287 

(to) Ktdar Math v. llutan Sintjh (1910) 37 I.A 
101, 32 All. 415, 7 I.C. 048; Palani 
A mill'll v. Mulhmmkatat'harla (1925) 52 
I.A 83, 48 Mad. 254, 87 I.C. 333, (’25) 
A.PC. 49; Shai/un (Stand v Data Jlam 
(1927) 49 All. 004, 101 T ('. 808, (’27) A A. 
405. 

ix) Shankmtiwjh v. Culnpthand (19(5) Xau. 

444. 

<!/) Chnkalinmm v. Muthularuppan (1938) 
Mad. 1019, (’38) A.M 849. 

(z) See (lanapal/nt v. Subrammyam (1929) 52 
Mad 845, 851, 122 I.C. 107, (’29) A.M.738. 

(а) (1925) 52 I.A. 83, 48 Mad. 254, 87 I.C. 333, 

(’25) A.PC. 49, supra. 

(б) Lalta Prasad v. .Sri Mahadcoji (1920) 42 All. 

401, 58 I.C. 607, (’20) A.A. 110. 


S. 325 
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S. 325 effect a separation of the minor from the rest of the family, 
though it may operate as a separation of the father from the 
rest of the family (c). If the Court holds that a division is 
necessary in the interests of the minor and passes a preliminary 
decree for partition, the divided status of the minor dates from 
the date of the institution of the suit and not from the date of 
the preliminary decree ( d ). In a suit for partition filed on 
behalf of the minor son against the father the plaint was 
returned to be presented to the proper Court and, after an 
interval, was re-presented and the Court found the partition 
was beneficial to the interests of the minor. In the interval 
the father executed a mortgage. It was held that the son became 
divided from the father only from the date of re-presentation of 
the plaint and that it could not be contended that the mortgage 
was not binding on the son on the ground that they were divided 
when it was executed. It was also held that the document was 
not affected by the principle of Us -pendens (e). In a minor’s suit 
for partition, where another son was born to the plaintiff’s fattier 
even before the preliminary decree, it was held by the High 
Court of Patna that the institution of the suit itself effected a 
severance of the joint status and that the minor’s share did 
not suffer a diminution by reason of the birth of anothor son (/). 
Whore a minor plaintiff died during the pendency of the suit, 
it was held by the High Couct of Madras, overruling an earlier 
decision of that Court (g), that the question whether the minor 
became* separate in status from the date of the plaint was 
dependent on the decision of the issue whether the partition 
would be for the benefit of the minor (h) and that the legal 
representative of the minor was entitled to come on the record 
for the purpose of having that question decided (i). 

According to a Patna decision, his interest will pass to his heirs unconditionally (j). 
As to tho effect on the minor plaintiff’s shares by subsequent births and deaths, see also 
see. 330 below. 


(2) Partition by agreement .—?A partition may also be 
effected by an agreement between the parties [s. 326]. In some 


(r) tianpathy v. Subramanyam (1029) 52 Mad. 

845, 122 l.C. 167, C2U) A.M. 738. 

(d) Krishnaswa mi v. Pulakarupm (1025) 48 
Mini. 465, 88 l.C. 424, ('25) A.M. 717; 
Sri Ilanga v. Srinvasa (1927) 50 Mad. 
866. 104 l.C. 72, (’27) A.M. 80; AM 
Krishna liny v. Lain Xandanii (1035) 14 
Pat. 732 IK.B.1,157 l.C. 53 (’35) A.P. 275 ; 
Ram Singh v. Fakira (1030) Bom. 256. 

(t) Xathlisingh v. Anandrno (1141) Nag. 652, 
180 l.C. 688,1*40) A.X. 185. 


(/) Krishna Lai v. Xandeshirar (1010) 4 Pat. 

L.J. 38, 46-48, 44 l.C. 146, (’18) A.P. 01. 
(y) Chelimy Chftiy v. Subamma (1018) 41 Mad. 
442, 42 l.C. 860, CIS) A.M. 379. 

(h) Kotayya v. Krishna (1045) Mad. 710 and next 

case, 

(i) Ranga»ayi v. Xagarai*iamma (1034). 57 Mad. 

95 IP, 11.], 146 l.C. 700, ('33) A.M. 800. 

(j) Krishna Lai v. Xand»shwar (1019) 4 Pat. L.J. 

38, 40-48, 44 l.C. 140, ('18) A.P. 01. 
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cases it is stated that a severance of joint status can take place S. 325 
only by agreement between the parties or by a decree of the 
Court [s. 329]. But this is a mistaken view (k). As stated 
above, a definite and unambiguous indication by one member 
of his intention to separate and to enjoy his share in severalty 
may amount to a partition. 

(3) Partition by arbitration. —An agreement between the 
members of a joint family whereby they appoint arbitrators 
for dividing the joint family properties among them amounts 
to a severance of the joint status of the family from the date 
thereof (l). The mere fact that no award has been made is 
not evidence of a renunciation of the intention to separate (rn). 

Where a father refers the family dispute between himself and 
his minor son (represented by his mother) to an arbitrator, 
the award of tjie arbitrator directing a partition effects a 
severance between th5 father and the son from its date (n). 

It is a mistake to suppose that there can bo no partition 
until there is a division of the joint family property by metes 
an$ bounds. It is very important to keep the two considera¬ 
tions quite distinct from each other, namely, partition, that is, 
the severance of the joint status, which is a matter of individual 
decision, and the de facto division of the property, that is, the 
allotment of shares which may be effected by different methods, 
e.g., by private agreement, by arbitrators appointed by the 
parties or, in the last resort, by the Court (o). 

A coparcener does not on insolvency cease to be a member 
of a joint family, nor does the fact that a coparcener has 
alienated the whole or part of his undivided share, effect a 
partition between him and his family (p). 

Illustrations. 

(a) A and his brothers B and C aro members of a joint Hindu family. A sues 
B and C for partition. After tho suit, but before tho decree, A dies leaving a widow. 

A’s sharo docs not pass by survivorship to B and C, but it descends to his widow as his 
hoir, andsho as such is entitled to continue tho suit: Girja Bai v. Sadaxhiv (1010) 43 I. A. 

151, 43 Cal. 1031, 37 I.C. 321, (’16) A.PC. 104. Tho result would bo tho same if A, B and 
C appointed an arbitrator to partition tho property, and A died pending arbitration: 

Syed Kasam v. Jorawar Singh (1922) 49 I.A. 358, 50 Cal. 84, 08 I.C. 573,(’23) A.PC. 353. 

(*) Girja Bai v. Sadathiv (1916) 43 I.A. 151, 111 I.C. 33, (’28) A.A. 422 

162, 43 Cal. 1031, 1050, 37 I.C. 321, C18) (») S hantilal Mr war am v. Mutuhilal Knoalram 

A.PC. 104. • (1932) VI Horn. 595, 139 I.C. 820, C32) 

(/) Sped Kasam v. Jormoar Singh (1922) 49 I.A. A.B. 498. 

358, 50 Cal. 84, 68 I.C. 573, (’23) A.PC. (o) (1916)43 I.A. 151,161. 43 Cal. 1031, 1049, 37 
353 ; Krishna v. Balaram (1896) 19 Ma-I. I.C. 321, (’10) A.PC. 104, supra ; Mukund 

290; Subbaraya v. Sadashira (1897) 20 v. BalkrUhna (1927) 54 I.A. 413, 419, 52 

Had. 490; Balmukund Lai v. Musammat Bom. 8, 15. 105 I C. 703, ('27) A.PC. 224. 

Sohano (1929) 8 Pat. 153, 119 I.C. 817, (p) Lakshmanan Chrtliar v. Srinirata Iyengar 

C29) A.P. 164. (1937) Mad. 203, 166 I.C. 378, (’37) A.M. 

(»i) Bam Kali v. Rtpimman Lai (1029) 51 All. 1, 131. 
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Ss. (b) A and hia father B are members of a joint Hindu family. A sues B for partition. 

325, 326 B admits that he and A are joint, but alleges that the fact stated in the plaint, namely, 
that B had failed to maintain A is untrue, and asks that A'a suit should be dismissed. 
The Aiit is dismissed on the ground that the facts alloged by A in his plaint are not proved. 
Such a dismissal is quite wrong. The institution of the suit operates as a partition 
between A and B, though the suit is dismissed: Kawal Nain v. Prabhu Lai (1917) 44 
I.A. 159, 39 All. 496,401.C. 286, (’17) A. PC. 39. See sub-sec. (1) above. 

326. Partition by agreement. —(i) As regards partition, no 
act done by any member of a joint family can operate as a 
partition, unless it has been done with the intention to put 
an end to his status as a coparcener and acquire a new status, 
that is, the status of a separate owner (q) [s. 325]. As stated 
by their Lordships of the Privy Council in the leading case 
of Appovier v. Rama Subba Aiyan (r), the true test of 
partition of property according to Hindu law [is] the intention 
of the members of the family to becojne separate owners. 
Intention being the real test, it follows that an agreement 
between the members of a joint family to hold and enjoy the 
property in defined shares as separate owners operates as a 
partition, although there may have been no actual division of 
the property by metes and bounds. As observed by the Judicial 
Committee in the case above referred to (s), “ when the 
members of an undivided family agree among themselves 
with regard to a particular property, that it shall thenceforth 
be the subject of ownership , in certain defined shares, then the 
character of undivided property and joint enjoyment is taken 
away from the subject-matt6r so agreed to be dealt with ; and 
in the estate each member has thenceforth a definite and 
certain share, wliich he may claim the right to receive and to 
enjoy in severalty, although the property itself has not been 
actually severed and divided.” In such a case the interest of 
each member is divided though the property remains physically 
undivided. That interest, therefore, will descend, and may 
be dealt with, as separate property, except where the separating 
member remains joint with his own male issue (£) [s. 223. 


(q) Appotiny. llama Subba Aiqanil8i\6) 11 M. 

l.A, 75, 92-93; Ilaboo Doorga Perrhad v. 
Kuiuiun (1874) 13 Beng. L.ll. 235, 230, 
1 r.A. 55. 

(r) (1806) 11 M.I.A. 75, 90. 

(*) Ibid. 

(1) Rajah Suraneni v. Vrnkama Hoi« (1809) 13 
U. I. A. 113; Doorga Pentad v. Kundun 
(1873) 13 Deng. L. 11. 235, 1 l.A. 55; 
Ralkixhm Dan v. Pam Xarain (1003) 30 
Cal. 738, 30 l.A. 130; Ram Per shad v. 
Lakh pat i (1003) 30 Cal. 231, 253, 30 l.A. 
1. 10; Pnrbati v. Xaumhnl Singh (1909) 
31 All. 412, 30 l.A. 71. 3 I.C. 105 ; Mahdo 


v. Mehrban (1891) 18 Cal. 157,17 l.A. 104 ; 
Sri Raja Virarara v. Sri Raja Viravara 
(1807) 20 Had. 256, 24 l.A. 118; Raja 
Setruehrrla v. Raja Setrucherla (1899) 22 
Mad. 470, 20 l.A. 167; Gajajmthi v. 
Vajapathi (1870) 13 M.I.A. 497, 617 ; 
Rabaji v. Kaehibai (1880) 4 Bom. 157 ; 
Ananta v. Damodhar (1889) 13 Bom. 25 ; 
Tel Protap v. Champa (1886) 12 Col. 96; 
Sarada v. Umakanta (1923) 60 Cal. 370, 
392, 77 I.C. 450, C23) A.C. 485; Adi Deo 
v. Dukharan (1883) 5 All. 532; Raghubir 
v. .1 toll Run war (1918) 35 All. 41, 17 I.C. 
706 [P.C.]. * 
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sub-s. (4)]. A partition, if otherwise genuine, will sever the 
joint status even if the motive is to defeat the claims of 
creditors (u). Where a member of the joint family executed 
a sham sale deed in favour of his brother it was held 
that he did not become divided from the family and on his 
death his nephews got the property by survivorship and his 
creditor could not execute a money-decree against the property 
which so devolved on his nephews (v). The filing of a suit is 
only evidence but not conclusive evidence of an intention to 
separate ( w ). 

The mere fact, however, that the shares of the coparceners 
have been ascertained does not by itself necessarily lead to 
an inference that the family has separated. There may be 
reasons other than a contemplated immediate separation for 
ascertaining whUt the shares of the coparceners on a separation 
would be. To- constitute a partition the shares should be 
defined with the intention of an immediate separation (x). 
For an instance where there was no such intention, see 
Pfiornanandachi v. Gopalasami (1936) 63 I.A. 436, 38 Bom. L.R. 
1247, 164 I.C. 26, (’36) A.P. 281, and sec. 327 (3). 


(2) An agreement* to separate js not required by law to 
be in writing (y). If it is in writing, and clearly indicates on 
the face of it an intention to separate and hold the property 
in defined shares as separate owners, no evidence is admissible 
of the subsequent acts of the parties to alter or control its legal 
effect ( z ). But where the agreement is not in writing, or, 
where it is in writing, but does not declare on the face of it 
what the intention of the parties was, evidence of subsequent 
conduct of the parties becomes very material in order to 
determine whether there was a partition or not (a). This 
subject is further explained in the next section in another form. 


(it) Knppan Chetliur v. A tasa Coantlan (1037) I 
Mart. 1004, 100 l.C. 400 ('37) A.M. 424. 

(v) Merla Rnmunna v. Chelikani .Itn/unniulha 1 
Jiao (1912) Mart. 888, 195 I.C. 1. 08 I.A. 

75 (’42) A.I’C. 48. 

(tv) Joala Prasad Singh v. Mst. Chunderjnt 
Kuer (1938) 17 Pat. 430, 173 I.C. 783, 
(’38) A.P. 278. 

(x) Palani Ammil v. MuthuieJikatacharln (1923) ! 
52 I.A. 83, 80. 48 Mail. 254, 207-208, 87 i 
I.C. 333, (-25) A.PC. 49; Ramabuilrti v I 
Oopalaswami(lOHl) 54 Mad. 209, 129 I.c I 
801, (’31) A.M. 404. 

ly) lletcun Persnd v. Biniha Brrl.y (1840) 4 M. I. i 
A. 137, 108 ; Bwtha Mai v. Bhagitmn Dus ' 
(1891) 18 Cal. 302 [P.C.]: (1909) 31 All. , 
412, 422-423, 36 I.A. 71, 3 I.C 195, > 


supra - Alum hi v. Baht (1920) 43 Mart 
819, 20 I.C. 155. (-15) A.M 103 

(z) Inilln '■Ill’ll has v. Ham Surain (1903) 30 Cal 
738. 752, 30 I.A. 139. [r.isi; ill ;iii nil- 
;unl)ij;iioii> ilrainuvvih) . Jai Xiirmti v 
BuiIInath (1928) 50 All. OI5, HW I ( 119, 

(’23) A A. 119, Ihra Singh \ Mst 
Manglaa (1923) 9 l.ali 321, 100 1 c .377, 
(’28) A. I, 122 

(a) Dunrga 1‘ersml \ Kami an (1374) 13 19 id: 
L II. 235. 239-210, I I A 55 |iari- <•( an 
ainliiinioii.H il ram a mah I Bum 1‘ii-lnnl 
v ha III pati (1901) 30 Cal 231.253,30 1 \ 
1. 10 <»t an iiniMiitiniM ilrirn-1 

t '/uni'Hug (ainvs/i Datt v ./rwurh (1901) 
31 Cal 202, 270. 31 I A 10 |'‘«m* wlii-ri- 
tliiTt- waa on wriHnjf! 


S. 326 
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Ss. Illustration. 

326,327 A joint Hindu family consisting of six members is entitled to a moiety of certain 
villages and to three other properties, namoly, x, y and z. All the six members execute 
a doetj whereby they divide the three properties, x, y and z, by metes and bounds into 
six parts, each taking one-sixth. As to the moiety belonging to the family in the said 
villages, the deed says: “ But inasmuch as it is not convenient to divide now [that 
is, to divide by metes and bounds] our moiety of the villages, we shall divide every year 
in six shares the produce, of them and enjoy it, after deducting the Sirkar’s kist and 
charges on the villages.” The deed concludes with the words “ we have henceforward 
no interest in each other's effects and debts except friendship between us." The question 
is whether tho deed operates as a partition of the family’s interests in the villages, regard 
being hud to tho fact that there was no division of the villages by metes and bounds. 
The answer is that it docs, as the effect of the deed is—using the language of the English 
Law merely by way of illustration—that tho joint tenancy is severed and converted 
into a tenancy in common. Tn delivering tho judgment of tho Judicial Committee, 
Lord NVcstbury said : “Then, if there be a conversion of tho joint tenancy of an un¬ 
divided family into a tenancy in common of tho membors of that undivided family, tho 
undivided family becomes a divided family with rofcronco to tho property that is tho 
subject of that agreement, and that is a separation in interest and in right, although not 
immediately followed by a de facto actual division of tho subject!-matter. This may at 
any timo bo claimed by virtue of tho separate right .... Wo find therefore a clear 
intention to subject tho wholn of the property to a division of interest, although it was not 
immediately to bo perfected by an actual partition. It [tho deed] operated in law as a 
conversion of the character of tho property and an alteration of the title of tho family, 
converting it from a joint to separato ownership, and we think the conclusion of la».v is 
correct, viz., that that is sufficient to make a divided family, and to make a divided 
possession of what was previously undivided, without tho necessity of its being carried 
out into an actual partition of tho subject-matter ” :. Appovier v. llama Subba Aiyan 
(18t>«») 11 M.I.A. 75. [It is enough to constitute a partition that there should be a 
division of title: it is not necessary that there should bo an actual division of the property]. 

Registration .—A mere agreement to divide does not require registration. But if 
the writing itself effects a division it must be registered (/>). Where tho plaintiff alleged that 
all the family properties were dividod bxocpt one item and the defendant denied the 
partition, it was held that an unregistered document evidencing the partition may be used 
for tho limited and collateral purpose of showing that tho subsequent division of tho 
properties allotted to the defendant’s branch was in pursuance of the original intention 
to divide (c). 

327. Evidence of partition and burden of proof.—This 
branch of the subject may be divided into four parts:— 

1. The clearest case is where the members of a 
joint family divide the joint property by metes and bounds, 
and each member is in separate possession and enjoyment of 
the share allotted to him on partition. 

2. The next case is of the kind deajt with by the Privy 
Council in Appovier v. Rama Subba Aiyan ( d ), that is, the 

lb) Rajangum v. Rajangam (1923) 40 Mad. 378, (c) Oanpat v. X amt to (1042) Nag. 73, 100 I.C. 

60 I.A. 134, 00 I.C. 123, (’22) A.PC. 200 ; 278, (’41) A.N. 207. 

Chhotalal v. Bai Mahakore (1917) 41 Horn. 

400, 40 I.C. 83, (’17) A.B. 200. (rf) (1800) 11 M.I.A. 75. 
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case where the coparceners, with a view to partition execute 
a writing whereby they agree to hold the joint property in 
defined shares as separate owners. Such a writing operates in 
law as a partition though the property is not physically 
divided. .This is a case where the agreement declares on the 
face of it the intention of the parties to hold the joint property 
as separate owners, and no evidence is admissible of the 
subsequent acts of the parties to control or alter the legal 
effects of the document [s. 326, sub-s. (2)]. 

3. The third case is of the kind dealt with by the Privy 
Council in Doorga Persad v. Kundun ( c ), that is, the case where 
the agreement is in writing, but the document does not declare 
on the face of it- the intention of the parties to hold the joint 
property as separate owners. In such a case, when the question 
arises as to whether the document operates as a partition, the 
intention of the parties is to be inferred from (1) the document 
and from (2) their subsequent acts (/) fs. 326, sub-s. (2)]. 
Where an instrument of partition after giving one member his 
share provides that the rest of the property is to bo divided 
in a particular manner and that the remaining members should 
live like an ordinary undivided family subject to survivorship, 
it was held by the Privy Council that there was no partition 
between the other members (g). 

4. The last case is of the kind dealt with by the Privy 
Council in Ganesh Dutt v. Jewach (It), that is, the case where 
there is no writing at all. In sucli a case, when the question 
arises as to whether there has been a partition or not, the 
intention of the parties as to separation can only be inferred 
from their acts. In Ganesh Dutt' s case, a Ilindu widow 
alleging that her husband B has separated from his three 
brothers in Fasli 1295 brought a suit against them to recover 
her husband’s share in the family property as his heir. The 
defence was that B died joint and undivided. The Privy 
Council held that there was a partition as evidenced by the 
following five facts : (1) payment of revenue of certain villages 
belonging to the family, one-fourth in the name of B 
and three-fourths in the names of his three brothers; (2) 

(«) (1873) 13 Beng. L.R. 235, 1 I.A. 55. ; 104 1. 0. 20, ('30) A.PC. 281. 

(/) Doorga Period tr. Kundun (1873) 13 Beng. I (A) (1004) 31 Cal. 202, 31 I.A. 10 ; Durga v. Lai 

L.R. 235, 230, 1 I.A. 55. I Bahadur (1020) 4 Luck. 13H, 112 I.C. 387, 

(?) Poornanandaehi v. Oopalatami Odayar I (’28) A.O. 500. See also Budha Mai v. 

(1030) 03 I.A. 439, 38 Bom. L.R. 1247, I Bhagwan Dai (1801) 18 Cal. 302 [P.C.]. 


S. 327 
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crediting to B in Fasli 1295 one-fourth of a share of Rs. 35,000 
recovered by the family under a decree and three-fourths to 
the three brothers ; (3) payment of rent by a lessee of a factory 
belonging to the family as to one-fourth to B and as to three- 
fourths to the three brothers; (4) purchase in Fasli 1295 by 
the four brothers of an estate in their names in equal shares ; 
and (5) a suit instituted after B’ s death by one of his brothers 
as the adopted son and heir of B to recover a debt due to the 
family; as to this last fact it is to be observed that if B had 
died undivided, the suit would have been brought by the 
surviving brothers and the adopted son as coparceners. 


In the above case it was also contended on behalf of B’ s 
widow that B had become separate from his brother in food 
and worship in Fasli 1295, and that thd't fact was of itself 
conclusive proof of partition. As to this contention their 
Lordships said : “ Cesser of commensality is an element which 

may properly be considered in determining the question 
whether there has been a partition of joint family property, 
but it is not conclusive. It is therefore necessary to consider 
whether the evidence in other respects supports or negatives 
the theory that the cesseHn this case was adopted with a view 
to partition in the legal sense of the word.” Their Lordships 
then proceeded to examine the other evidence in the case, and 
came to the conclusion that the five facts mentioned above 
supported the theory that the cesser was adopted with a view 
to partition. 

Cesser of commensality it is stated above, is not a 
conclusion proof of partition; the reason is that a member 
may become separate in food and residence merely for his 
convenience (i). Separate residence of the members of the 
joint family in different places where they are in service does 
not show separation (j). Similarly, there are other acts which, 
though standing by themselves , are not conclusive proof of 
partition, yet may lead to that conclusion in conjunction with 
other facts. They are separate occupation of portions of the 
joint property (&), division of the income of the joint property ( l ), 
definement of shares in the joint property in the Revenue or 


(i) Urwun 1‘ernad v. Radha Retby (1846) 4 M.f. 

A. 137,168; Anundtt v. Khedoo Z/«I(1872) | 
14 M.I.A. 412, 422 ; Surai Xart)in v. Iqbal \ 
Xarain (1013) 35 All. 80. 40 I.A. 40, ; 
18 I.C. 30 [dl'lcrcnro In rellifloiis opinions]. 
0) Muhanlal v. Ran Dayal (1041) 16 Luck. 


Ik) 

d) 


70S, 104 I.C. 61, (’41) A.0.331. 

Runiert Singh v. Gujrat Singh (1873) 1 I.A. 
9 ; Murari v. Mukund (1891) 15 Bom. 201. 

Sonatun v. JuggvtfOondree (1850) 8 M.I.A. 
66 , 86 . 
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Land Registration records (in), etc. “ The mere fact that the 
shares of the coparceners have been ascertained does not by 
itself necessarily lea,d to an inference that the family hud 
separated. There may be reasons other than a contemplated 
immediate separation for ascertaining what the shares of the 
coparceners on a separation would be ” (n). The burden 
however, of proving that the family continued to be joint in 
such a case lies on the person alleging it ( o ). 


328. Partial partition. -(/) A partition between copar¬ 
ceners may be partial either in respect of the property or in 
respect of the persons making it (p). 

(2) Partial as to properly .—It ia open to the members 
of a joint family Jo make a division and severance of interest 
in respect of a part o? the joint estate, while retaining their 
status as a joint family and holding the rest as the properties 
of a joint and undivided family ” (q). But where there is 
evidence to show that the parties intended to sever , then the 
joint family status is put an end to, and with regard to any 
portion of the property which remained undivided the presump¬ 
tion would be that the members of the family would hold it as 
tenants-in-common unless and until special agreement to 
hold as joint tenants is proved (r). When a partition is 
admitted or proved, the presumption is that all the property 
was divided and a person alleging that family property, in the 
exclusive possession of one of the members after the partition, 
is joint and is liable to be partitioned, has to prove his case (.<?). 

(3) Partial as to the persons separating. Just as a 
partition may be partial as regards the property, so it may be 
partial as regards the persons separating. This case arises 
when there is no general partition amongst all the members of 
the family. 


(m) (Jajendar v, Sardar Singh (1896) 1H All. 178 ; 

Ram Perxhad v. Lakhpali (1903) 30 Cal. 

331, 30 I. A. 1; i’arbati v. Xuunihal Singh 
(1009) 31 All. 412, 36 I.A. 71, 3 I.C. 105; 

A ’ageshar v. Oanesha (1920) 47 l.A. 57, 

42 All. 368, 56 I.C. 306, (’20) A.PC. 46; 

Maxt. Bhagwani v. Mohan Hingh (1025) 20 
C.W.N. 1037, 88 I.C. 385, (’25) A.PC. 132. 

(n) Palani Amiml v. Muthurenkatarharla (1025) 

52 I.A. 83, 85, 48 Mad. 254, 257, 87 
I.C. 333, (’25) A. PC. 40. 

(o) Beti v. Sikhdar Singh (1928) 50 All. 180, 1 

108 I.C. 721, (’28) A.A. 39. . 

(p) Rewan Pentad v. Radha Beeby (1846) 4 M.I. I (<) 

A. 137, 168; Approrier v. Rama Sahba 
Aiyan (1808) 11 M.I.A. 75, 90 , Muthuxami I 

14 


v. Xallukuluntha (1805) 1 H Mad. 418. 
Suiinnitnam v. fr'aiuximhulu (1002) 25 
Mad. 119-197. 

( 7 ) Hanvilinya v. A a ray ana (1922) 49 I A 168 
45 Mad. 489, 68 I.C. 451, (’22) A.PC 201. 

! (r) Dnyudu v. S'lkhnbni (1923) 47 Hum. 773, 73 

I.C. 369, (’21) A 11. 31. iliiicijtjnif from 
(htirixfutnkiir v. AI mu rum (1894) 18 Horn. 
611; Atarhnid v Radhaba i(l930) 51 Hum 
616, 127 I.C. 510, (’31) A.II. 97 , Hem 
Perxhad v. Must llnrdeti (1923) 4 Call. 
252, 73 I.C. 894, C23> A.I,. 497. 
Kamurappn f'hrthar v Adaikalam Ohetty 
(1932) 55 Mad. 483, 137 I.C. 816, (’32) 
A.M. 207. 


Ss. 

327, 328 
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« 

Separation of one coparcener .—When one coparcener 
separates from the others, the question arises whether the 
latter are to be deemed to be joint or .reunited or separate. 
This distinction is important, for the devolution of the estate 
of a Hindu is governed by different rules according as he was 
joint, reunited, or separate. The view taken in the earlier 
Calcutta cases was that the separation of one member was 
a separation of all, but as regards the non-separating members 
the presumption was that they had reunited immediately after 
the separation if). On the other hand, the view taken in some 
of the later Calcutta cases ( u ), and also in some Madras 
cases ( v), was that when one coparcener separated from the 
others, the presumption was that the latter remained joint 
as before. Since then there have been several important 
pronouncements by the Judicial Committee. The result of the 
decisions may be stated as follows 


(1) The general principle is that every Hindu family is 
presumed to be joint unless the contrary is proved. This 
presumption, however, does not continue after one member 
has separated from the others. As .observed by the Judicial 
Committee, “ There is jao presumption when one coparcener 

separates from the others, that the latter remain united. 

An agreement amongst the remaining members of a joint 
family to remain united or to reunite must be proved like any 
other fact ” (iv). It is open to the non-separating members to 
remain joint and to enjoy as members of a joint family what 
remained of the joint family property after such a partition. 
No express agreement is necessary for this purpose. The 
intention to' remain joint may be inferred from the way in 
which their family business was carried on after their former 
coparcener had separated from them (x), or it may be inferred 


(f) Jauilnbrhundrr v. Benodbrharry 0863) 1 

Ilydr. 214 , Krsbub Ham v. Sami Kvshorr 
0869) 11 YV.K. 308; Prtambur v. liurish 
Chundrr (1871) 15 W R. 200. 

(//) Pprndra v. tloprniath 0883) 0 < nl 817; 

liata v. Chintamani (18801 12 Oil. 262. 

(r) Sutlarsanam v. Sara-, i inbuilt (1002) 25 

Mad. 140, 157 , Baiujamttha v. Sarai/ann- 
mmi (1008) 31 Mad 482. Banyasamt v 
Suniiarapilu (1016) 31 Mad. I. j. 472, 35 
I C. 52.C17) A.M. 722. 

( i) Bulabnx v. Rukhmabai (1903) 30 1 A. 130, 1 
137, 30 Cal. 725 1 brothers); Jath v. Ban- 
fan Lai (1023) 60 I.A. 192, 4 Uh. 350, 

74 I.C. 462. (’23) A PC. 136 (brothers]; Bal 
Krishna v. Bam Krishna (1931) 58 I.A. 
220. .VI All 300. 132 r C 613. ('31) A.PC 


136 (brothers]; Babanna v. Parma (1026) 
50 Horn. 815, 100 I.C. 147, (’26) A.13. 68 
(brothers); Bhxmubai v. (lurvnalhgouda 
(1028) 30 Rom. L.K. 859,114 I.C. 392, (’28) 
A.II. 367 ; Martand v. Badhabai (1930) 
54 Bom. 616, 127 I.C. 510, (’31) A.B. 97 
(brothers). The decision to the contrary 
in the following eases do not scein to be 
correct: —Sarju Prasad v. Hand Gojial 
(1927) 2 Luck. 691, 104 I.C. 316, (’27) 
A.O. 815; Mvsammat Mrnda Kuar v. 
Mirtunjai Baksh (1928) 3 Luck. 220, 105 
I.C. 337, (’27) A.O. 489; Bamrhandra v. 
r«*OHm(1921) 45 Bom. 914, 61 I.C. 761, 
(’21) A.B. 276. 

(.r) Palani Ammal v. ituthuienkatacharla (1926) 
52 I.A. 83. 48 f Msd. 254, 87 I.C. 333, 
('25) A PC 49. 
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from other conduct indicating such an intention {y). Thus if 
one brother separates from the other brothers, there is no 
presumption that tjie latter remain united. It is a question 
of intention which must be proved like any other fact. For 
an instance where under an instrument of partition one 
member separated from the family and yet there was no 
severance of the family, see sec. 327 (3). 

(2) When there lias been a separation between the 
members of a joint family, there is no presumption that there 
was a separation between one of the members and his descend¬ 
ants. Thus if two brothers A and B separate, there is no 
presumption that there was a separation between A and his 
sons, or a separation between B and his sons ( z ). 

(3) A Hindu father may separate from his sons, and 
the sons may remain joint or he may separate from his 
sons by one wife, and remain joint with his sons by another 
wife. Here again, it is conceived, it is a question of their 
intention to remain joint whicli must be proved like any other 
fact (a). 

(4) Where in a suit a decree is passed for partition, and 
the question arises whether the separation effected by the 
decree was only a separation of the plaintiff from his 
coparceners or was a separation of all the members of the joint 
lamily from each other, the decree alone should be looked at 
to determine that question. It is the decree alone which can 
be evidence of what was decreed (6). 


The following are the loading Privy Council cases in their chronological order. — 

(a) Raw Pershad Singh v. Lakhpati Koer (1903) 30 I.A. l, 30 Cal. 231.-In this 
case Sir Andrew Scoble. in delivering the judgment of the Board, said : “It was contended 
on bohalf of the appellants in the present case that although the decree in tho suit of 
1S68 may have effected a separation gumvi Tundan and Tukan, it left tho plaintiffs 
united inter se ; and that this might ha%'c been the legal effect of the decree is undeniable. 
But horo, again, the conduct of the parties must bo looked at in order to arrive at what 
constitutes the true test of partition of property according to Hindu law, namely, tho 
intention of tho members of the family to become separate) owners.’’ 

(b) Balabnx v. Rukhmnbai (1903) 30 I.A. 130, 137, 30 Cal. 72f).—In this case three 
brothers, O, K and L, owned shop which had beer, founded by their father. In 1870 K 
separated from his brothers, took out his share amounting to about Rs. 11,000 and 


(?/) Ram Prrshad Smith v. Lakhpati Koer (U»oi) 
30 I.A. 1, 30 Cal. 231. 

(*) Jtari Baksh v. Baba Ijat (1021) 31 I A. 1G3, 
5 Lah. 92, 83 I.C. 418, (’24) A.PC 12(1 ; 
Deputy Commissioner v. Shea Xath (1927) 
2 Luck. 459, 100 I C. 689, (’27) A.O. 149. 


(a) Jlut sec Senjixhi \. Muthu (1021) 47 Mad. 

567, 78 I O. 027, ( 24) \ M (127 
(ft) Patam Animal v Muthuvenkntarharla 
(1925) 52 I.A 83. 87, 48 Mad 254, 259, 
87 1 <’. 333. (’24) \ IT 49, Itam Prmliad 
v ljtkhpali (1903) 30 I A. 1, 10, 30 Cal. 
231,233. 
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S.328 btaitcd a shop of his own. In 1891 L'a son sued O' a widow for possession of property 
held by her as belonging to her husband, alleging that O and L had continued joint after 
K's Reparation, and that on O' s death ho became entitled to the property by survivorship. 
The widow denied that her husband continued joint with Q. . It was held that K having 
admittedly separated himself in 1870, the burden lay on the plaintiff to prove that there 
had been an agreement after K’s separation botween 0 and L to remain united or to 
reunite, and that no such agreement having been proved, the plaintiff was not entitled 
to succeed. Lord Davoy, in delivering tho judgment of the Board, said : “ It appoars 
to their Lordships that there is no presumption, when one coparcener separates from 
tho others, that the latter remain united. . . Their Lordships think that an agree¬ 
ment amongst tho remaining members of a joint family to remain united or to reunite 
must bo proved like any other fact.” It was held that K having separated himself in 
1870 and no agreement between 0 and L to remain united or to reunite having been 
proved, O and L must bo doomed to have separated. Tho above observations were 
explained in case (f) below. 

(c) Balkrishen Das v. Ham Narain Sahu (1903) 30 I.A. 139, 30 Cal. 738.—In the 
case a joint family consisted of four cousins. Tho cousins entered into an agreement 
which stated that defined shares in the whole joint family property had been allotted to 
tho several coparceners. Tho agreement also gave them*liberty either to live together 
or to separate their own business. It was hold that the agreement defining the sharer 
effected a partition in estate, and that evidence of some of the coparceners having 
continued to enjoy their shares in common would not affect tho tenure of tho property 
or their interest in it. It was also lydd that the clause giving the parties the optical of 
being joint or separate was not inconsistent with a separation in estate. 

(d) Jatli v. Banwari Lai (1923) 50 I .A. 192, 4 Lah. 360, 74 I.C. 402, (’23) A.PC. 
130.—In this case a joint family consisted of four brothers. The brothers executed a 
deed by which the joint family property was described as divided between them, and one 
of them was finally paid out. Thereafter the family business was carried on by the 
three remaining brothers, and the profits of the business were carried in equal shares to 
their separate accounts. In subsequent proceedings the question arose whether the 
remaining three brothers were joint or soparate. It was held that the deed coupled with 
the mode in which tho accounts wore kept showed that tho remaining three brothers 
had ceased to be coparceners. 

(o) Uari Baksh v. Babu Lai (1924) 51 LA. 163, 5 Lah. 92, 83 I.C. 418, (’24) A.PC. 
126.—In this case tho Judicial Committee held that the fact of a separation having been 
effected between brothors raises no presumption that there was a separation of the joint 
family constituted by one of the brothers and his descendants. Thus if a joint family 
consists of tw’o brothors A and B, and each brother has a son, and A and B separate 
there is no presumption that tho separation between A and B involves necessarily a 
separation between A and his son or between B and his son. To hold otherwise “ would 
be introducing a novel principle into the law of joint Hindu families governed by tin 
law of the Mitakshara.” 

(f) Palani Ammal v. Mvthuvenkatacharla (1925) 62 I.A. 83, 48 Mad. 254, 87 I.C. 
333, (’25) A.PC. 49.—In this case their Lordships of the Privy Council observed as 
follows:—“ It is also now beyond doubt that a member of such a joint family [that is, 
Mitakshara family] can separate himself from the other members of the joint family 
and is on separation ontitled to have his share in the property of the joint family 
ascertained and partitioned off for him, and that tho remaining coparceners, without 
any special agreement amongst themselves, may continue to be coparceners and to enjoy as 
members of a joint family what remained after such a partition of the family property. 
That the remaining members continued to be joint may, if disputed, be inferred from 
the way in which their family business was carried on after their previous coparcener 
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had separated from them. It is also quite clear that if a joint Hindu family separates, 
the family or any members of it may agree to reunite as a joint Hindu family, but such a 
reuniting is for obvious reasons, which would apply in many cases under the law of the 
Mitakshara, of very raro occurrence, and when it happons it must bo strictly provod as 
any other disputed fact is strictly proved. The leading authority for that last proposi¬ 
tion is lialabux Ladhuram v. Rukhmahai (c).” 

(r) Bal Krishna v. Ram Krishna (1931) 58 LA. 220, 53 All. 300, 132 1.0. 613, (’31) 
A.PC. 163—This was a case of partition botween brothers. In this case the previous 
rulings of the Judicial Committee wore again considered, and their result was 
summarized as follows: The general principle undoubtedly is that every Hindu family 
is prosumed to be joint unless the contrary is provod. If it is established that ono member 
has separated, does the presumption continuo with reference to the others ? The decisions 
of this Board show that it does not [sco cases (b) and (d) above]. But it is 
equally clear on those decisions that the other members of the family may remain 
joint: it is, again, their Lordships think, a question of their intention, which muBt no 
doubt be proved." 

(5) In a suit for partition which proceeds to a decree 
which was made, the decree for a partition is the evidence to 
show whether the separation was only a separation of the 
plaintiff from his coparceners or was a separation of all the 
members of the joint family from each other (d). 

(6) A renunciation by a member of his interest in the 
family property stands, on a different footing altogether from 
the case where one member receive}i his share in the property ' 
and separates from the other members ( e ) [s. 264]. In the 
former case, the other members continue joint as before. 

(7) It has been laid down* in some cases that where a 
partial partition is proved, the presumption is that there has 
been a complete partition both as to parties and property (/). 
Recent pronouncements of the Judicial Committee show that 
there is no such general presumption ( g ). 

(8) Though a partition may be partial by mutual 
agreement of parties, no coparcener can by suit enforce a partial 
partition against the other coparceners. The suit must be 
one for a complete partition [s. 333]. 


329. Partition by decree of Court. -There are some 
decisions which lend colour to the view that where a suit is 
brought for partition, there is no partition or severance of 


(e) (1903) 30 I. A. 130, 30 Cal. 725. 

(d) P.ilani Ammal v. Mnthuvenkatacharla (1925) 
52 I. A. 83, 48 Mad. 254, 87 I.C. 333, ('25) 
A.PC. 49. 

(«) Sudarsanam v. Narasimhulu (1902) 25 Mad. 
149, 150 ; Panotam Dj,s v. Jagannath 
(1919) 41 All* 301, 50 I.C. 357, (’19) A.A. 
3 H1; Alluri Venkatapathi Itagu v. D. 
Veniitan'trasim'ia Itaju (1930) 63 I.A. 


307, (1037) Mail. 1, 38 limit L.H. 1238, 
104 I.C. 1, C30) A.PC. 21)4. 

(/) Vnul'jamtha v. Aii/ammv (1909) 32 Mad. 
191, 1 i C. 408 ; An/in-hhtn v. Ihiri (1911) 
35 limn 293, 10 I C. 911; lluinrhanilra v. 
Tukarnm (1921) 45 Horn, 911, 01 I.C. 761, 
( 21) A. 11. 276. 

(g) Pa'irwha v. 1‘nrawa (1920) 50 Ilom. 815, 
829, 100 I.C 147, (’27) A.B. 68. 


S». 
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S*. the joint status until a decree is passed in the suit declaring 

329 ( 330 the ‘rights of the parties interested in the joint family 

property ( h ). But this view is no longer tenable ; for, as held 
by the Judicial Committee in recent cases, the very institution 
of a suit for partition operates as a partition [except in the 
case of a minor’s suit—s. 325 (1) (ii)], though a decree may be 
necessary for working out the results of the severance and for 
allotting definite shares [s. 325]. Where a decree for partition 
is passed, the decree is evidence to show whether the 
separation was only a separation of the plaintiff from his 
coparceners or was a separation of all the members of the 
joint family from each other. “It is the decree alone which 
can bo evidence of what was decreed ” (i). See S. 325 ( 1 ). 

Although a suit does not in terms seek a partition, 'yet if 'it indicates a distinct 
intention to obtain a separation in estate, and the decree gives effect to that intention 
such decree [nay, it is submitted, the very institution of the suit] effects a partition as 
regards the joint title (j). 

As to decrcoB in suits for partition, soe Code of Civil Procedure, 1908, sec. 54, and 
0.20, r. 18. ♦ . 

Suits for partition of Mahals in the United Provinces must be instituted in the 
Revenue Courts. See the United Provinces Land Revenue Act, 1901. 


Births and deaths pending suit. 


330. Births and deaths pending suit for partition. The 
institution of a suit for partition by a member of the joint 
family effects a severance of the joint status of the family. 
His share, therefore, is not liable to be diminished by the 
birth of another member of the family subsequent to the 
date of the suit, as the latter is not to be counted for a share, 
Nor is it augmented by the death of any of the members 
subsequent to that date as his share will pass to his heirs ( k ). 

It is different, however, where the suit is brought by a 
minor, whether as a sole plaintiff or as aco-plaintiffwithanadult 
coparcener. According to the Madras and Bombay High Courts, 
the mere institution of such a suit does not effect a severance of 
the joint status, but if a decree is passed in the suit, the parti¬ 
tion dates from the date of the suit [s. 325 (2) (ii)]. The result 


(A) See Chuhtmharam v. tlmiri Saclnar 2 

Mod. 83, ft LA. 177; Hum Pert had v. | 
Lakhjniti (1003) 30 Cal. 231. 30 l.A. 1 ; 
Subbirayti v. M amka (1800) 10 Mail..343 , 
Lakhmnn v. Saroyan (1000) 24 Horn 
182: Mahadev v. Gorind (1012) 30 Horn. 
550, 10 l.C. 001; Thandayuthapam \ 
liaghnmxtha (1012) 35 Mad 230, 10 l.C 
000 . 

(i) I’d lam Ammal v. Muthurenkatackarla (1025) ■ 


52 l.A. 83, 87, 48 Mad. 254, 250, 87l.C. 
333, (’24) A.PC. 40. (1003) 30 Cal. 231, 
253, 30 l.A. 1, 10, supra. 

(j) Joy Saraxn v Qirish Chunder (1879) 4 Cal. 

434, 5 l.A. 228. 

(k) Girja Bax v. Sadashir (1910) 43 l.A. 151, 

43 Cal. 1031, 37 l.C. 321, (’10) A.PC. 
104; Sayri Kasam v. Jurau ar Singh 
(1922) 40 l.A. 358. 50 Cal. 84, 68 l.C. 
573, (’23) A.PC. 353. 
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is that if a decree is passed, the minor's share will not decrease 
by the birth of a.member subsequent to the date of the suit; 
nor will it increase by the subsequent deatli of a member. 
But if the Court refuses to decree separation as regards the 
minor, the minor’s share will increase by subsequent deaths ( l ). 
According to the Patna High Court, the mere institution of a 
suit by a minor effects a severance of the joint status as much as 
a suit by an adult [s. 325 (1) (ii)]. His share, therefore, is 
not diminished by subsequent births nor is it increased by 
subsequent deaths ( m ). 

See the undermentioned case (h) where the question was left open. 

331. Death of a coparcener pending suit for partition — 

This section is now amalgamated with .sec. 330. 

332. Death of a female entitled to a share pending suit for 
partition. —The share allotted to a female on partition is 
not her stridhana [s. 128]. Therefore if such female dies before 
the final decree though after the preliminary decree, her share 
remains an integral part of the estate available for division 
among the male members of the. family (o), including those 
born after the suit but before her dentil (p). 


Suit for partition. 

333. Suit for partition: parlies to the suit: what property 
it should comprise.- Any one of several members of a 
joint family is entitled to require partition of joint family 
property, and his demand to that effect, if not complied with, 
can be enforced by suit (q). The following are the leading 
points to be noted in connection with a suit for partition:— 

(1) IPlio may sue for partition Subject to the provisions 
of sections 307 and 308 every coparcener and every purchaser 
of the interest of a coparcener is entitled to institute a suit 
for partition. 

A suit by a coparcener excluded from coparcenary property to enforce his right to 
share therein must be brought within 12 years from the date when the exclusion becomes 
known to him : The Indian Limitation Act, 1908, Seh. I, art. 127. See s. 235 (3a). 


(/) ( ! ana pat hi/ v. Subra mama m (1929) 52 Mad. 
843, 122 t.C. 167, (’2!)) A.M. 738 ; Ham 
Stivjh v. Fakirn (1929) Horn. 256. 

(m) Krifhna Lai v. Sawirnhwar (1919) 4 Pat. 

L J. 38, 46-4*J, 44 1.0. 146, (’18) A.P. 91. 
(n) Palaniappa v. Alai/an (1921) 48 I.A. 539, 
542, 543. 41 Mad. 740, 743, 64 I.C. 439, 
C22) A.PC 228 


( n) Shro Dayal v. J mloonath (1m(|H) 9 W.K. 61 ; 
Hanji v. Anant (1918) 42 Horn. 535, 46 
I C. 750, (’18) A.11. 173. 

(/>) /inihna Lai v. Nandeihv.ar (1919) 4 Pat. 
I,.J. 38, 48-49, 44 I.C. 146, (’18) A.P. 91. 

(q) MaMo l'urnhad v. Mehrban Singh (1800) 
17 I \ 194. 18 Cal. 157, 161. 


Ss. 

330-333 
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(2) Parties to suit, - (a) The plaintiff in a partition suit 
shout'd implead as defendants:— 

(i) the heads of all branches (r); 

(ii) females who are entitled to a share on partition, 
that is, the wife, mother, and father’s mother 
[ss. 315-317]; 

(iii) the purchaser of a portion of the plaintiff’s share, 
the plaintiff himself being a coparcener ; 

(iv) if the plaintiff himsefE is a purchaser from a 
coparcener, his alienor. 

The above are necessary parties and if any of them is not 
joined, the suit is liable to be dismissed. 

(b) It is desirable that the following pefsons should be 
made parties; though not necessary parties, they are proper 
parties to such a suit; 

(i) a mortgagee witfy possession of the family property 
or of the undivided interest of a coparcener (s); 

(ii) simple mortgagees of specific items of the family 
property (s) ; 

(iii) purchaser of the undivided interest of a copar¬ 
cener (s); 

(iv) persons entitled to provision for their maintenance 
and marriage, that is, widows, daughters, sisters, 
and such like, and disqualified heirs ; 

(v) any person entitled to maintenance from the family (t). 

The plaintiff may also implead any other coparcener or 
any person interested in the family property such as a mortgagee 
or a lessee. Such a person may himself apply and be made a 
party. 

Illustrations. 

(1) If .4 hay two sous Sj ami .S' 2 and grandsons by 8^ and <S' 2 in a suit for partition 
by jSj against .4 and the grandsons aro not necessary parties, though they may be 
proper parties (u). 

(2) Where the suit is not for partition between all tho coparceners inter se but 
only between tho two branches of tho familioa, tho heads St each branch are the only 
necessary partios (o). 


(r) 1‘ahaladh v. J.uch mint butty (1309) 12 \V. K. | 
258; Du/amluir v. Dhanraj (1022) 1 Pat. 
381, 87 l.C. 150, (’22) A. P. 00. i 

(i) Sadii v. ham (1802) 16 Bom. 808; Duri v. 

Tadepatri (1010) 33 Mad. 246, 4 1.0. , 
392. See Code o( Civil Proceduro, O.l, 1 
r. 10. i 

(() Sadu v. It am (1392) 18 Bom. 803; Joliram I 


Ekaba v. Uamachendra Trimbak (1041) 
Bom. 838, 197 l.C. 788, C41) A.B. 382. 
See Code ot Civil Procedure, O.1, r. 10. 

(«) Diqambar v. Dhanraj (1022) l Pat. 361, 67 ' 
l.C. 158, (’22) A.P. 66. 

(») Bishambhar Das v. Kanshi Prasad ( 1032) 13 
Lah. 433. 141 l.C. 45. (’32) A.L. 641. 
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(3) Property to be comprised in a suit for partition .—A 
suit for partition may be instituted— 

(i) by a coparcener against the other coparceners ; 

(ii) by the purchaser of the interest of a coparcener 
against his vendor and the other coparceners ; 

(iii) against the purchaser of the interest of a coparcener 
by the other coparceners ; 


(iv) by the purchaser of the interest of a coparcener 
in one of the several joint family properties against 
the purchaser of the interest of the other coparceners 
in the same property. 

Whether a suit for partition should comprise all the joint 
family property, or whether it can be brought in respect of a 
portion only of the property, in other words, whether the suit 
Should be one for general partition , or whether it can be one 
for a partial partition only, depends upon who the parties to 
the suit are— 


(i) The general rule is that where a suit for partition is 
brought by a coparcener against the other coparceners, 
it should embrace the whole family propert v (w) . T h is 
rule is subject to certain qualifications. Thus where a 
portion of the property is not available for actual 
partition (x) as being in the possession of a mort¬ 
gagee (y), or where it is held jointly by the family 
with a stranger (z), a separate suit for partition may 
be brought in respect of that portion. Similarly, 
where part of the joint property consists of land 
situated outside the jurisdiction of the Court in which 
the suit for partition is brought, a separate suit may 
be brought in respect of that portion in the Court of 
the place where that portion is situated (a). 


(it) Nanabhai v. Nathabhai%U70) 7 Bom. U.G. 
A.C. 46; Trimbak v. Hardin (1874) 11 
Bom. U.C. 60 ; Oanpat v. Annaji (1890) 23 
Bom. 144 ; Uaridat v. Prannat A (1886) 12 
Col. 566. See Code of Civil Procedure, 
O. 2, rr. 1 and 2. 

<x) rattar any v. Audiruula (1870) 5 Mad. H.C. 
410. 

<y) Harayan v. Pandurang (1875) 12 Bom. H.C. 
148 ; KriitSyya v. Naratimham (1000) 23 
Mad. 608. 


(i) Purtuhotiam v. At mar am (1809) 23 Bom. 
597 ; Larhmi v. Janki (1001) 23 All. 216 
[where the property wns the exclusive 
property of Rome or the coparcener* only], 

(a) tinliba v. Hama (1867) 3 Mail. H.C. 376 [aon 
Code of Civil Procedure, a. 16] ; Punehunun 
v. Shibchundtr (1887) 14 Cal. 835 ; Balaram 
v. Itumchandra (1898) 22 Bom. 022 [nee 
cl. 12, Letter* Pateutl. See al*o Abdul 
Karim v. Badrudrrn (1005) 28 Mad. 216. 
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Hotchpot.- A member of a joint family suing liis coparceners 
for partition of family property is bound to bring into 
hotchpot, in order that there maybe a complete and 
final partition, all family property that may be in his 
own possession ( b ), even though it be land situated 
beyond the local limits of the ordinary original j uris- 
diction of the Court in which the suit is brought (c), 
provided it is situated within British India (d). 

(ii) The next case is where a coparcener sells his undivided 
interest in one of several properties belonging to the 
coparcenary, and a suit for partition is brought by the 
purchaser of such interest against his vendor and the 
other coparceners. In this case there is a conflict of 
decisions as to whether he ean^ue for partition of 
that property alone in which he is interested as a 
purchaser, or whether he should bring a suit for a 
general partition of all the family properties. This 
subject is dealt with in sec. 261 (3). 

(iii) The third case is where a coparcener sells his undivided 

interest in one of several properties belonging to the 
coparcenary, ami a suit for partition is brought by 
the other coparceners against the purchaser. As to 
the rights of the other coparceners in such a case, 
see sec. 261 (J). 

(iv) The last case may be put in the form of an illustration. 

A and B are members of a joint family. The family 
property consists of three houses X, Y and Z. A 
sells his interest in house X to C. B sells his interest 
in the same house to D. In such a case D can sue C 
for partition of house X, without asking for a parti¬ 
tion of houses Y and Z. A and B, no doubt, must 
be joined as defendants ; but the real contest in 
this case is between strangers to the family, namely, 
C and D, and there is no' reason why such contest 
should not be determined without reference to the 
remaining property of the family ( e ). 

(h) Itamlochun v. Hw/hoobur (1871) l.~i W.I5 (</) llamarhurya \. Anantacharyu (1894) J8 
111; Lalljeet v. Jtajcuomur (1870) 2:> W.lt. , lt, m aso 

35*) 

(c\ Uari v. Gan pat rat, (1883) 7 Bom. 273; I Subbaram '• Venkataratnam (1892) 15 Mad. 

Balaram v. llamchantlra (1892) 22 Bom. j -34; Iburamasa v. Tfrinmalat (1911) 34 

922,928. i Mad. 269, 7 I.C. 559. 
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Miscellaneous. 

334. Conversion and Partition.—Conversion of a member 
of a joint family to Mahomedanism (/), or to Christianity (</), 
or to any other religion,, operates as a severance of the joint 
status as between him and the other members of the family, 
but not as a severance among the other members inter se. 
It extinguishes the right of survivorship as between the 
convert and his coparceners. He ceases to be a coparcener 
from the moment of his conversion, and is entitled to receive 
his share in the joint family property as it stood at the date of 
his conversion (h). 

A member of a joint Hindu family does not by his conversion forfoit his interest 
in the joint family property. See see. 97, ill. (a), and the Casto Disabilities Removal 
Act, 1860. 

335. The Partition Act, 1893—(f) Where in a suit 
for partition, it appears to the Court that a division of the 
property cannot reasonably or conveniently be made, and 
that a sale of the property and distribution of the proceeds 
Would be more beneficial ior all the shareholders, the Court 
may, if it thinks fit, on the request of any of such shareholders 
interested individually or collectively to the extent of one 
moiety or upwards, direct a saje of the property and a 
distribution of the proceeds. 

(2) Where a share of a dwelling house belonging to an 
undivided family has been transferred to a person who is not a 
member of the family, it is open to any member of the family 
who is entitled to a share in the dwelling house to buy the 
share of the transferee at a valuation made by the Court. 

This section reproduces the provisions of secs. 2 and 4 of the Partition Act, 1893. 

335A. Covenant to pre-empt.—An agreement between two 
brothers at a partition that if one sharer wishes to sell his 
share in the house or if his share was sold in any other way the 
other sharer would be entitled to buy it at a certain amount is 
not void under section 14 of the Transfer of Property Act and 
is binding on the representative of the party ( i ). 

VI.—RE-OPENING PARTITION. 

336. Eights "of sons.—A partition may be re-opened 
by an after-born son in the circumstances mentioned in ss. 309 


a) 

W 


Oobind v. Abdul (1903) 25 All. 546,573; Ham 
Peroaih v. Slugsammat Dahan Bibi (1924) ! 
3 Pat. 162. 781.C. 749, (’24) A.P. 420. 
Khunni Lai v. Oobind (1911) 33 All. 356, 
38 LA. 87, 10 I.C. 477, on app. from 29 
All. 487; Kulada v. Baripuda (1913) lo ! 


Cal. 407, 17 LC. 257. 

(A) Kulada v. Baripada (1013) 40 Cal. 407, 17 
1. C. 2371 Vella Venkataeubbayya v. Vella 
Venlcatramayya (1944) Mad. 83. 

(i) Ratanlal v, Itamanujdai (1945) Nag. 174. 


Ss. 

334-336 
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and 310 or a person validly adopted to a deceased coparcener 
(who sif existing at the time of the partition would have been 
entitled to a share) by his widow after the partition (j). 

Where in a partition between two brothers, one 
brother transferred a portion of his share to the other in consi¬ 
deration of the fact that the latter had discharged joint family 
debts out of his separate property, the son of the former cannot 
question the transfer (k). 

337. Fraud*—A partition may be re-opened, if any 
coparcener has obtained an unfair advantage in the division 
of the property by fraud upon the other coparceners (l). 

338. Mistake.— Where, after a partition has been made, 
it is discovered that property allotted to one of the coparceners 
did not belong to the family, but to a stranger,*or that it was 
subject to a mortgage, the coparcener to whom such property 
has been allotted is entitled to compensation out of the shares 
of the other coparceners, and the partition may, if necessary, 
be re-opened for re-adjustme'ht of the shares (m). 

339. Where a portion of joint property was excluded 
from partition.—Where a portion of,, the joint property 
has been excluded from partition by mistake, accident or 
fraud, such portion continues to be the joint property of 
the family, and it must be divided amongst the persons who 
took under the partition ( n ). , It is not necessary in such a 
case to re-open the original partition (o). 


Finality of partition .—•“ Once is the. partition of inheritance made, onco is a damsel 
given in marriage ; and once does a man say, ‘ I give ’; those three are by good men dono 
once for all and irrevocably." Manu, IX, 47. Therefore, a partition once made cannot bo 
ro-opened except in tho cases montioned in tho above sections. Where a partition is 
prejudicial to tho interests of a minor coparcener, it may be set aside as regards himself; 
see sec. 308, sub-sec. (2). 

Recovery by a member after partition of a debt due to the family .—.4 and B are members 
of a joint family. .4 and B divide tho family property and separate. Some time after 
the partition, C, who owed Its. 2,000 to the family, pays tho amount to A alono. B suos 
A to recover his share of tho amount. Tho suit must bo brought within threo years from 
tho date of tho receipt of tho amount by .4. The articlo of tho Indian Limitation Act, 
1908, applicable to such a case is art. 62, and not arf. 127. Tho reason is that tho amount 
recovered by .4 after partition is not joint family property and Art. 127 therefore does not 
apply (p). * 


(j) Sankaulingam Pittai v. Velnchatni I'lllai 
(L943) Mad. 809, 205 I.C. 1, (‘43) A.M. 43. 
(/t) Ananthaehari v. Krishna sira mi (1038) Mad. 

410, 174 I.C. 590, (’38) A.M. 102. 

(J) Moro Vishvanath v. (ianeah (1873) 10 Bom. 
H.C. 444, 451; Lakthman v. Gojml (1899) 
23 Bom. 385. 

(/») Maruh \. Kama (1897) 21 l3om. 333 , Vtiru- 
shottam v. A him rum (1399) 23 Bom. 385. i 


(n) Jogendra v. Baladeb (1907) 12 C.W.N. 

127; Bhowani v. Juggemath (1908) 13 
C.W.N. 309, 310; Imehman v. Sanunl 
(1878) 1 All. 543 ; Ganeshi Lai v. Baba Lai 
(1918) 40 All. 374, 45 I.C. 4, (’18) A.A. 223. 

(o) Celobrook’s Digest, vol. Ill, p. 400. 

(p) Vaidyanatha v. Aiyasamy (1909) 32 Mad. 

191, 1 I.C. 408. 
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VII.—EFFECT OF PARTITION. 

340. Devolutipn of share acquired on partition. -$he 
effect of a partition is to dissolve the coparcenary, with the 
result that the* separating members thenceforth hold their 
respective shares as their separate property, and the share of 
each member will pass on his death to his heirs. But if a 
member while separating from his other coparceners, continues 
joint with his own male issue, the share allotted to him on 
partition will in his hands retain the character of coparcenary 
property as regards the male issue [sec. 223, sub-sec. m 

341. Whether separating son can inherit as an heir — 

(I) It has been held by the High Courts of Bombay and 
Madras that on the death of a father leaving self-acquired 
property, an undivided son takes sucli property to the exclusion 
of a divided son. The Chief Court of Oudh has held that they 
both succeed to such property in equal shares [s. 43, nos. 1-3/ 
note (3)]. • 

(2) If, however, there is no undivided son, the divide 1 
son is entitled to succeed to such property in preference to his 
father’s widow ( q ). Bee illustration. 

(3) If the deceased dies leaving a divided son and a 
divided grandson by a predeceased son, the divided son does not 
exclude the divided grandson , but J: hey succeed to the property 
in equal shares (r). 

Propositions (2) and (3) proceed on the ground that parti¬ 
tion does not destroy the filial relation nor the rights of in¬ 
heritance incidental to such relation. This principle has 
been applied in Oudh as regards proposition (1) also, but not 
in Bombay and Madras. 

Illustration. 

A and his son B are members of an undivided family. B recoivca his share of the ' 
joint property, and separates from A. A then dies leaving a widow and his son B. B, 
as A’b son, is entitled to inherit to A in preference to the widow. The fact that B has 
separated from A does not interfere with his right of inheritance. 

VIII.—REUNION. 

342. Who may reunite.—“A reunion in estate properly so 
called can only take place between persons who were parties 
to the original partition ” (s). It would appear from this that 


(q) Ramappa v. SUhammal (1870) 2 Mail. 182; 

Bulkrishna v. StTvitribai (1870) 3 Bora. 51. 

(r) Alarudayi v. Dorasumi (1007) 30 Mad. 318. 
(*) BxJabun v. Rukhmabai (19;)3) 30 Cal. 725, 


7.11, 30 l.A, 130, 130 ; .1 fcxhu y v. Hah 
(1903) 35 Cal 721 ; Vuln aruith v. 

Krixhnaji (180(1) 3 Bora. II C.A.f. 69, 
Istkihmtbnt v. (inn pat (1867) 4 Bora. 
H C.O.C. 150, 166. 


Ss. 

310-342 
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Ss. a reunion can take place between any persons who were parties 
to the original partition. The Commentators, however, are 
not unanimous on this point. According to the Mitakshara (t), 
the Dayabhaga (Bengal School), and the Smriti Chandrika 
(Madras School), a member of a joint family once separated 
can reunite only with his father, brother or paternal uncle, 
but not with any other relation, as, for instance, paternal 
grandfather or paternal uncle’s son, through such relation was 
a party to the original partition. According to the Vivada 
Chintamani (Mithila School) and the Mayukha (which is the 
paramount authority in Gujarat, the island of Bombay and 
the northern Konkan), a person may reunite with any relation 
who was a party to the original partition (tt). Only males 
can reunite ( v ). • 

No writing is necessary for a reunion. Even persons who 
are parties to a registered deed of partition may reunite by an 
oral agreement (iv). , 

The leading text on the subject is that of Brihaspati, which runs as follows:— 

“ He who being once separated dwells again through affection with his father, brother 
or paternal uncle, is tormed reunited." , 

The conflict of opinion among, the Commentators has arisen from the fact that some 
Commentators regard the list given in the above test as exhaustive, while others regard 
it as merely illustrative. 

343. Effect of reunion.—The effect of a reunion is to remit 
the reunited members to their former status as members of 
a joint Hindu family (x). See sec. 60 and sec. 94. 

The question whether therfe has been a reunion or not derives its importance from 
the fact that the devolution of the interest of a reunited member is governed by the 
special rules laid down in sec. 60 [Mitakshara law] and sec. 94 [Dayabhaga law]. 

344. Intention necessary to constitute reunion.—The mere 
fact that the parties who have separated live together or trade 
together after partition, does not amount to a reunion {y). 
To constitute a reunion, there must be an intention of the 
parties to reunite in estate and interest (z). Such an intention 
may be inferred if the parties joifttly take a mortgage in which 


(<) Ilira Singh v. Mat. Munglan (1028) 0 Ijih. 
324, 106 I.C. 877, (’28) A. L. 122; Ram 
Sarain Chondhury v. Pan Ktier (1935) 14 
Pat. 268, 62 I. A. 16, (’36) A.PC. 9. 

(u) Rasanta v. Jogtndra (1006) 33 Cal. 371 
[UttakBhara]; Vishvanath v. Knshnaji 
(1866) 3 Horn. H.C.A.C. 60 at pp. 73, 74 
[Mayukha]; Balkishen Das v. Ramnarain 
(1903) 30 Cal. 738, 763, 30 I. A. 130 
IDayabhaga]; Abhai Chum v. Mongol 
(1892) 10 Cal. 634, 638 [Dayabhaga). 

( 0 ) Sdnuram v. Radhabai (1042) Nag. 24, 


(’40) A.N. 241, 

(») Mahalakshmamma v, Suryanorayana (1028) 
51 Mad. 977, 117 I.C. 113, ( - 28) A.M. 1113. 
(.t) Prankishen v. Mothoora Mobun (1865) 10 
M.I.A. 403, 406. 

(y) Ram Hutu v . 1'rihee Ram (1871) 15 W.R. 

442 ; Gopal v. Kenamm (1867) 7 W.R. 36. 
(*) Balkrishen Das Ramnarain (1003) 30 Cal. 
738,753, 301.A. 139,150; Jatti v. Ranuvri 
Lai (1023) 50 I.A. 192, 74 I.C. 462, (’22) 
A.PC. 136. 
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it is recited that they are members of a joint family provided S«. 
it is clearly shown that the recital is known to both the parties. 

If there is no such evidence it cannot be inferred that the parties 
have reunited (a). There can be no reunion unless there is 
an agreement between the parties to reunite in estate with the 
intention to remit them to their former status as member 
of a joint family (b). Since a minor is not competent to 
contract it follows, that an agreement to reunite cannot be 
made by, or on behalf of, a minor (c) [sec. 3‘28, sub-sec. (5)]. 

Where the parties lived jointly but there was no reunion the ordinary law of inheri¬ 
tance applies. (6). 

IX.—PARTITION CREATED'BY SO-CALLED WILL. 

345. Partition or family agreement created by so-called will.— 

(i) No member of a joiy.t family, although he may be the head 
of the family, has a right to make a partition by will of joint 
family property among the members of the family except 
with their consent. A document, though called a will, 
may .not be a will in fact, but one intended to operate from 
the date of its execution ; such a document may be good 
evidence of a family arrangement contemporaneously made 
and acted upon by all patties, the eifect of which may be to 
create a partition of the joint family property ((/). 

{2) Similarly no member of a joint family can dispose 
of even his own share by will. A document, though called 
a will, may not be a will in fact, but one intended to operate 
from the date of its execution ; if a member of a joint family 
purports by such a document to dispose of his interest in the 
joint family property then if the disposition is assented to by 
the other members of the family, the document may be good 
evidence of a family arrangement, and effect will be given to 
the disposition so made ( e). 

Illustrations. 

(I) By a document called a “ will ” the father and head of a joint family recorded a 
division of the joint family property amongst his 3 sons, giving himself no share, but 
allotting a double share to his eldest son. The document recited inter alia that ho had 
divided the property among his sons in the proportions mentioned in it, and that in 
anticipation of the execution of^he document tho sons had been put into possession of 
their shares some 2 months previously. The evidence showed that the division had been 


(i) ({oKiniiasi v. Offinai Aswjnrn nf Minims 
(19.14) 57 Mad. 931, 61 I.257, 150 I.C. 1. 
(’34) A.PC. 138. 

(6) Goknl Pah Datta v. Pasha Pali Xath Datta 
(1942) l Cal. 83, 291 I.C. 642, ('42) A.C. 
331. 

(c) Balabujc v. Rakhmabai (1903) 30 Cal. 725, 


731-737, 30 [ A 130, 1 Hi. Si , i i also Kata 
v. Kata (1864) 3 Mad O.C.A.C. 235 

('/) Bnjra) Singh v. Sheoilan Suvjh (1913) 35 
All 337, 40 I. A. 161, 19 I.C. 826 

! (<•) LakshiiW'haiul v Anamli (1926) 53 I A 123, 

48 All. 313, 95 I V 556, C26) A.PC. 54 
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S. 345 assented to, acquiesced in and acted upon by the sons for a period of 10 years. It was 
held that tho document was not a will but was intended to operate from its date, 
and was evidence of a family arrangement contemporaneously made and acted-upon 
by all the parties: Btijraj Singh v. Sh*otlan Singh (1913) 35 All. 337, 40 I.A. 161, 19 
I.C. 826. 

(2) Two brothers, having no male issue, and constituting a joint Hindu family 
governed by tho Mitakshara, signed a document, described therein as an agreement by 
way of will. Tho document provided in effect that if cither party died without male 
issue, his widow should take a life interest in a moiety of the whole estate, and that if 
both parties died without male issue, the daughters of each, or their male issue, should 
divide the father’s share. The document was registered. A few days after its execution 
ono brother died, and his widow was entered as owner of a moiety of the estate. Subse¬ 
quently the other brother sued for a declaration that the document was null and void. 
It was held that the document could not operate as a will; but that, as a co-sharer in a 
Mitakshara joint family with the consent of all his co-sharers, could deal with the share 
to which he would be entitled on a partition, the document was an agreement entitling 
the widow of the deceased brother to a life interest jn a moiety: Lakshmichand v. 
Anumli (1926) 53 I.A. 123, 48 All. 313, 95 I.C. 556, (’26) A.PC. 54. 
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CHAPTER XVII. 

PARTITION 
DAY ABU AQ A LAW. 

346. Scope of the Chapter. -The object of the present Ss. 
chapter is to indicate the points of distinction between the 346,347 
Mitakshara and the Dayabhaga law of partition. Except 

as to those points, the rules of the Mitakshara law of partition 
apply mutatis mutandis to cases governed by the Dayabhaga 
law. 

See see. 272 aiul the ease there cited. 

347. What is partition. —According to the true notion 
of a Mitakshara .joint family no individual member of that 
family, whilst it remains undivided, can predicate of the joint 
property, that he—that particular member—has a certain 
definite share, one-third or one-fourth. Partition, according 
to that law, consists in ascertaining and defining the shares of 
the coparceners, in other words, it consists in a numerical 
division of the property by which the proportion of each 
coparcener in the property is fixed (s. 322). 

According to the Dayabhaga law, on the other hand, each 
coparcener has, even whilst the family remains undivided, 
a certain definite share in the }oint property of which he is the 
absolute owner. The property is held in defined shares, though 
the possession is the joint possession of the whole family. 

Partition, according to that law, consists in separating the 
shares of the coparceners, and assigning to the coparceners 
specific portions of the property (/). * 

As under the Mitakshara law, so under the Dayabhaga law, 
the true test 01 a partition lies in the intention of the parties to 
separate (s. 326). In the case of a joint Mitakshara family, that 
intention may be manifested by a mere agreement between 
the coparceners to hold and enjoy the property in defined shares 
as separate owners without an actual division of the property 
by metes and bounds (g) [s. 326]. In the case, however, of a 
joint Dayabhaga family, such an agreement as aforesaid is 
not a sufficient manifestation of the intention to separate ; for 

if) Dayabhaga, Chap. I, paras. 8-9. ! (1U03) 30 Cal. 738, 30 I.A. 139 ; Parbati v. 

(9) Approvier v. Hama Subba Aiyan (1686) 11 I Saunxhal 31 All. 412, 30 I.A. 71, 

M.I.A. 75 ; Balkritshen Da* v. Ham A 'arain . 3 l.C. 105. 
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347-349 


according to the Dayabhaga law the joint property is held, 
even vvjiile the family remains joint, in defined and specific 
shares. To constitute a partition according to*the Dayabhaga 
law, there must be something more than such an agreement (h). 
There must be a separation of the shares, and the assignment 
to each coparcener of specific portions of the joint property 
[see s. 2791. 

348. Persons entitled to partition. Under the Dayabhaga 
law, every adult coparcener, male or female (i) is entitled to 
enforce a partition of the coparcenary property. 

As regards minor coparceners, a suit may be brought on 
their behalf for a partition in the circumstances mentioned in 
sec. 308 above. 

4 * 

Illustration. 

A, a Hindu, governed by the Dayabhaga school, dies leaving two aons, li and C. 
On A’s death, li and V inherit the proporty left by A as coparceners. B dies leaving 
a son f). On li'a death, 1) inherits /?’s sjiaro in the coparcenary property as B ’s heir 
and he becomes a coparcener with C. C dies next leaving a 
widow H'. On C”s death, W inherits C"s share in the coparcenary 
property as his heir, and she becomes a coparcener with D. The 
position at this stage is that we haVe a coparcenary consisting 
of two members, mun-ly, D and IF, tho one a male, and the other 
a female (s. 277). If' sues D for partition. Is she entitled to do 
so 1 Yes, and the Court will allot to her a moiety of tho joint property both moveable 
and immoveable. Jlut II’, being a widow, is entitled to a widow’s cstato only (s. 174). 
The Court may, therefore, if there is a reasonbblo apprehension of waste by her of the 
moveable property allotted to her, make sufficient provision in the decree for the prevention 
of such waste, in order to safeguard the interest of the roversioner: Durga Nath v. 
Chintamoni (1904) 31 Cal. 214. [Note that in tho case put abovo D is the next reversioner, 
he being It ’s husband’s nephew.] 

Note that according to the Mitakshara law, a female cannot bo a coparcener at all 
[s. 217]. 

As to who are coparceners, and what is coparcenary property, according to the 
Bengal school, sco secs. 277 and 27S above. 

349. Sons, grandsons and great-grandsons.—Under the 
Dayabhaga law a son is not entitled to a partition of the 
coparcenary property against his father. The reason is that 
a son, according to that law, does not acquire by birth any 
interest in ancestral property. The same rule applies to 
grandsons and great-grandsons [ss. 273-274]. 

According to the Dayabhaga law, there can be no coparcenary in the strict sonso 
of the term between a father and sons, or between a grandfather and grandsons, or 

(A) ttatu v. (1907) 5 Cal. L. J 417. [ (i) Durga Sath v. Chintamoni (1904) 31 Cal. 214. 


A 

I 

I I 

B (Je-W 

I 

D 
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between a great-grandfather and great-grandsons. Soe note to Bee. 277 above. Under 
that law, the father has absolute power of disposal of the property, whether ancestral 
or eelf-acquired. • 

350. Illegitimate sons.— According to all the schools, the 
illegitimate sons of the three regenerate classes [s. 1] are not 
entitled to any share of the inheritance nor to any share on 
partition. They are entitled to maintenance only. 

As to the illegitimate sons of a Sudra see sec. 43, nos. 
1-2-3, on pp. 35-38 above [as to inheritance] and sec. 312 
[as to partition]. 

351. Purchaser.—Where a fractional share in a pro¬ 
perty which forms part of a joint estate has been sold, the 
purchaser may sue for partition of that property only and for 
possession of the share bought by him. without asking for 
partition of the whole joint estate (j). 

Illustration. 

, A dies leaving two sons B and C. The family owns two immoveable properties 
X and Y. B sells his one-half share in X to D. J) may sue for partition of X and for 
possession of a moiety thereof, without including property Y in the suit. 

352. Wife.—According to the Mitakshara law, though 
a wife cannot herself demand a partition, she is entitled to a 
share on a partition between her husband and his sons [s. 315]. 
No such question can arise under the Dayabhaga law, for 
according to that law, a father is the absolute owner of his 
property whether ancestral or self-acquired, and the sons 
not being entitled to any interest in his property in his lifetime, 
cannot demand a partition against him [ss. 273-275]. 

Since a father, according to the Dayabhaga law, has absolute power of disposal over 
bis property, whether ancestral or self-acquired, he may in his lifetime divide Ilia pro¬ 
perty among his sons in suoh proportions as he likes. He is not bound to divide it equally 
between them, not evon the ancestral property ( k). 

See the observations of Wilson, J. t in Sorolah v. Bhoobun (1). 

353. Mother.—(7) As under the Mitakshara law, so 
under the Dayabhaga law, a mother cannot herself demand a 
partition ; but if a partition takes place between her sons, she 
is entitled to a stare equal to that of a son after deducting the 
value of* the stridharia, if any, which she may have received 
from her husband or father-in-law (m) [s. 316]. As to the Mitak¬ 
shara law, see sec. 316. 


(j) Barahi v. Debkamini (1893) 20 Cal. 682. 

(k) See Bhattacharya’s Hindu Law, 2nd edn., 

p. 361; Mltra's Taw of Joint Property and 
Partition, p. 320. 


(0 (1888) 16 Cal. 202, 306-307. 

(to) Ktihori v. Moni Mohun (1886) 12 Cal. 166; 
Jofendra v. Fulkumari (1900) 27 Cal. 77. 


St. 

349-353 
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(2) If a son dies before partition leaving the mother as 
his hefr, the mother is entitled, upon a partition between her 
surviving sons, to receive a share as heiress of her deceased 
son, as well as a share in her own right. The share which she 
is entitled to receive as the heiress of her deceased son is not 
stridhana , for property inherited by a mother is not stridhana 
at all, and it is not therefore to be taken into account in 
determining the value of her share on partition ( n ) [ill. (a)]. 

(d) A Hindu governed by the Dayabhaga law may 

dispose of the whole of his property, ancestral as well as self- 

acquired, by will so as to deprive liis widow of a share on a 

partition between her sons. The reason is that, according to 

that law, a widow has no indefeasible vested right in the 

property left by her husband. But if the whole property be 

willed away, she has, by virtue of her marriage, a right to 

maintenance out of her husband’s property (o) [ill. (b)]. 

« « 

(4) Under the Dayabhaga law, a soilless step-mother is 
not entitled to a share on a partition between her step-sons ( p ) 
[ill. (c)]. 

(5) On a partition between sons by different mothers, 
where there is more than one son of eaoh mother, the rule 
is first to divide the property* into as many shares as there 
are sons, and then to allot to each mother a share equal 
to that of each of her sons in the aggregate portion allotted 
to them (q) [ill. (d)]. A mother who has only one son is not 
entitled to a separate share. Her only right is to maintenance 
out of the portion allotted'to him ( r) [ill. (e)]. 

(6) According to the Dayabhaga law, the share allotted 
to a mother on a partition between her sons is given to her in 
lieu of, or by way of provision for, her maintenance [s. 128 (I)]. 
Such being the case, she is not entitled to a share if a portion 
only of the joint property is divided apd the bulk of 
the property remains undivided ; provided that she can be 
adequately maintained from the undivided property ( 5 ). 

(n) Jiii/omofianv. Ba rotittnwyre (lb~8) 3 Cal. 149; ■ Cal. 758, 766, 10 I. A. 115. 

Poortndranalh v, Uei 'Ctntjun (1909) 30 ' (q) Krista Hhabirey v. Ashutosh (1886) 13 Cal. 

Cal. 75, 1 I.C. 633. ' 39. 

(a) Debendra v. Brojendra (1800) 17 Cal. 8S0; i ( r) (1889) 16 Cal. 758, 16 ‘i.A. 115, supra; 

(1909) 36 Cal. 75, 1 I.C. 523, supra. Surolah v. Bhnobun (1888) 15 Cal. 202, 307. 

(p) Srimah Hemangini v. Ktdarnath (1889) 10 (*) Barahi v. Debkamini (1893) 20 Cal. 082. 
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(7) The mere institution of a suit for partition by a son s$. 
does not entitle the mother to a share in her husband’s eskite. 353,354 

If the suit is dismissed or withdrawn, she can claim no share. 

It is only if a decree is passed in the suit that she is entitled to a 
share. It follows that if one of the properties is mortgaged 
by the sons, and it is sold at the instance of the mortgagee 
before a decree for partition is passed, she is not entitled to any 
share in that property. Nor is she entitled by reason of the 
sale of the property to a larger share in the other properties. 

Whether she would be entitled to any charge for her mainte¬ 
nance on the property sold is an open question (t). 

Illustrations. 

(a) H dies leaving a widow A, and three sons B, C and D. B, C and D remain joint, 
after some time D dies intestate and unmarried. On I)'a death, A is untitled to his share 
as Ilia heir [sec. 88]. A yoar after D'a death, B sues C and A for partition. Tho property 
will bo divided into four shares of which ouo will bo allotted to B, one to C and two to 
A, one as D'a heir and the other in her own right: Jugomohan v. Sarodamoyee (1.877) 

3 Cal. 149. [According to the Mitakshara law, D'a share would pass to B and C by 
survivorship.] 

(b) A dies leaving a widow B, and two sons, C and D. /I by his will biqm.ith 
the whole of his property, ancestral as well as self-acquired, absolutely to V and D. C 
suos D for partition. Is B entitled to a slum. at such partition ? No: became tho 
whole property has been willed away to the sons. J^io is entitled to maintenance only 
Debendra v. Brojendra (1890) 17 Cal. 880. [According to tho Mitakshara law, A could 
not dispose of ancestral property by will.] 

(c) A dies leaving a widow B who has no son, and two sons, C and D, by a predeceased 
wife. C sues D for partition. Is B entitled to share on partition ? No, for B is not 
tho mother, but tho step-mother of C and D. [According to tho Mitakshara law, It would 
take one-third : seo sec. 316.] 

(d) A dies leaving two widows, B and C, and two sons by B, and three sons by ( 

On a partition botwoen the sons of B and C, tho mode of division is tirst to divide tho 
property into 5 shares corresponding to tho number of sons. Tho two sons of B will 
share 2/5 equally with their mother B, each taking Tpj 3 of 2/5, ».<*., 2/15. Tho throe 
sons of C will share 3/5 equally with their mother C, each taking 1/4 of 3/5, »>., 3/20. 

Thus B will take 2/15 and C will take 3/20. 

(e) A dies leaving a widow B, a son C by B, and two sons, D and E, by a predeceased 
wife. C sues D and E for partition. Each of tho threo sons will tako one-third. B 
is not ontitled to share tho one-third allottod to her son [6'J with him ns she has only 
ono son. But she is entitled to maintenance out of tho one-third allotted to her son (J : 

Hemangini v. Kedamath (1889) 16 Cal. 758, 16 1. A. 115. 

354. G^andmotlier.—A grandmother (fathers mother) 
cannot herself demand a partition but — 

(i) if a partition takes place between her sons and 
grandsons, or between her sons aril a predeceased 

(t) Baldtodat v. Sarojini (1930) 57 Cal. 597, 120 I.C. 408, (’29) A.f, 097. 
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son’s daughter, who acquired a share as the heir of 
her father ( u ), she takes the share of a son ; 

(ii) if a partition takes place between her grandsons, 
she takes the share of a grandson ; and 

(iii) if a partition takes place between her grandsons and 
great-grandsons, she takes the share of a grandson ( v). 

In each case, if she has received any stridhana from her 
husband or her father-in-law, she is entitled to so much only as 
together with what she has already received would make 
her share equal to that of a son or grandson as the case may 
be {w). 


Illustration. 

A dies leaving a widow B, and a son X. X dies leaving a widow C, and two sons 

D and Y. Y dies leaving a widow E and a son 
F. D, who ia A’ 8 grandson, sues F, who is A's great- 
grandson, B, his grandmother C, his mother, and 
E, his brother’s widow, for a partition of A’s property. 
Hero the partition is really between D, B'b grandson 
and F, B’b great-grandson. Therefore B, as grand¬ 
mother of D, is entitled to a share, equal to that of her 
grandson D. Similarly C, as D'b mother, is entitled to 
a shire equal to that of her son D. What are the shares 
of B and C f As B is entitled to a share equal to that of a grandson, the property will 
first be divided into three parts of which B will take 1/3. D will take 1/3 and the heirs 
of Y, that is, E and F will take 1 /3. Similarly as C is entitled to a share equal to that 
of a son and the portion allotted to the Ions D and Y is 2/3, G will take 1/3 of 2/3, i.e. 
2/9, D will take 2/9, and F will take 2/9. E is not entitled to share her son F'n 2/9 with 
him, for according to the Dayabhaga law, a mother who has only one son is not entitled 
to a share on partition (x). 


A ==B [1 /3 as gr. mother.] 
1=C [2/9 as mother.] 


I) [2/9] Y=E [nil.] 
J[2/9] 


355. Allotment of shares.—On a partition shares are 
allotted according to the following rules :— 

(1) on a partition between brothers, they all take 
equally (^) ; 

(2) the share of a brother who is dead is taken by his 
heir, devisee, or assignee ; 

(3) each branch takes per stirpes (that is, according to 
the stock) as regards every other branph, but the 
members of a branch take per capita as regards one 
another. 


(u) Shibbosoondery v. Bussomutty (1881) 7 
Cal. 191. 

(t>) Shibbosoondery v. Bussoomutty (1881) 7 Cal. 
191 ; Puma Chandra v. Sarojini (1904) 


31 Cal. 1005. 

(«’) Kixhori v. Moni Mokun (1884) 12 Cal. 146. 
{x) Ibid. 

(</) Dayabhaga, chap, ill, sec. 2, para. 27. 
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i 


A (dead) 


Illustration. 

A dies leaving two sons B and G, a grandson D by G, and two grandsons £ and 
, G by a predeceased son E. The property will be 
divided into three portions per stirpes, B taking one- 
third, C taking one-third, and F and G together taking 
the one-third belonging to E. F and G take per 
capita, that is, they share the third belonging to E 
equally between them, each taking one-sixth. D 
takes nothing, for under the Bengal school eons do not 
lake any interest in ancestral property during their 
father's lifetime. [If B had died leaving a widow, his 
third would have gone to her (rule 2); according to the Mitakshara law, it would have 
passed by survivorship to C and £]. 


i 


D 


T 

F 


(dead) 


G 


S. 355 
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CHAPTEK XVILI. 


GIFTS. 

356. “ Gift ” defined.—“ Gift consists in the relinquish¬ 
ment (without consideration) of one’s own right (in property) 
and the creation of the right of another; and the creation of 
another man’s right is completed on that other’s acceptance 
of the gift, but not otherwise.” 

Mitakshara, chap. 3, secs. 5 and (!. See sec. 35S, and notes “ Acceptance of gift.” 

357. What property may be disposed of by gift.—(1) A 
Hindu, whether governed by the Mitakshara or the Dayabhaga 
school, may dispose of by gift or will his separate or self-acquired 
property , subject in certain cases to the claims for maintenance 
of those whom he is legally bound to maintain [s. 222]. 

(2) A coparcener under the Dayabhaga law may dispose 
of his coparcenary interest .by gift or will subject to the claims 
of those who are entitled to be maintained by him [s. 282]. 

A coparcener under the Mitakshara law, however, has no 
such power [s. 258], unless he is the sole surviving coparcener 
[s. 257]. 

(3) A father under the Dayabhaga law may by gift or 
will dispose of the whole of his property, whether ancestral or 
self-acquired , subject to the claims of those who are entitled 
to be maintained by him (z). The reason is that according to 
the Bengal School, “ where property is held by the father [as 
the head of the family], his issue have no legal claim upon 
him or the property * except for their maintenance. He can 
dispose of it as he pleases, and they cannot require a partition. 
The sons have not ownership while the father is alive and free 
from defect. Upon his death the property in the sons arises, 
and with it the right to a partition ” (a) [ss. 273, 275]. A father 
under the Mitakshara law has no such power over joint family 
property. He cannot dispose of it, hot even his own interest 
therein, by gift or will. In certain cases', however, he has a 
special power, by virtue of his position as father, to dispose 
of, by gift, a small portion of joint family property [ss. 225 and 
226]. 

(*) KagaluXehmt* v. (Jopoo (1856) 6 M.I.A. 800. I (a) Rani Sartaj v. D«ora/(1888) 10 All. 272,288, 

844 [case of»will], | 161.A. 61. 
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(4) A female may dispose of her stridhana by gift or will, 
subject in certain cases to the consent of her husband [s. L43]. 

(5) A widow may in certain cases by gift dispose of a 
small portion of the property inherited by her from her husband 
[s. 181B (2) (v)], but she cannot do so by will. 

(6) A widow governed by the Mayukha law may alienate 
by gift moveable property inherited by her from her husband, 
though she cannot dispose of it by will [s. 179]. 

(7) The owner of an impartible estate may dispose of it 
by gift or will, unless there be a special custom prohibiting 
alienation or the tenure is of such a nature that the estate 
cannot be alienated (6). 

Marumakkatayyam law .—As to the effect of a gift by a husband to his wife and her 
children by him, hor children by her former husband being alive at the date of the gift, 
see the undermentioned case (#). 

As to wills, see sec. 371 below. 

* * 

358. Delivery of possession.— (1) A gift under pure Hindu 
law need not be in writing. But a gift under that law is not 
valid unless it is accompanied by delivery of possession of the 
subject of the gift from the donotf to the donee (d). Mere 
registration of a deed of gift is not equivalent to delivery of 
possession ; it is not therefore sufficient to pass the title of the 
property from the donor to thef donee (e). But where from 
the nature of the case physical possession cannot be delivered, 
it is enough to validate a gift if the donor has done all that 
he could to complete the gift, so as to entitle the donee to 
obtain possession (/). 

i 

Illustrations. 

(a) A executes a doed of gift of certain immoveable property to B. At the date 
of the gift the property is in tho possession of C who claims to hold it advoraely to A. B 
sues C to recover possession of the property from him, joining A in tho suit as a defendant. 
A fay his written statement admits B' s claim. C contends that the gift is void, inasmuch 
as A was out of possession at tho dato of tho gift, and possession was not given to B. 
The gift is valid, though possession was not delivered by tho donor to tho donee. Thoir 
Lordships of tho Privy Council said : “ But it must be observed that in this case the 

(6) Sartaj v. Dforaj (1888) 10 All. 272,15 I A. | (e) Vasudeo v. Narayan (1883) 7 Bom. 131; 

61; Venkata Surya v. Court of Ward* , Dagai v. Mathura (1883) 9 Cal. 854; 

(1899) 22 Mad. 383, 26 I.A. 83. ! Lakshimoni v. Nittyananda (1893) 20 Cal. 

(c) Moithiyail v. Ayissa (1928) 51 Mad. 674, 464. 

110 I.C. 480, (’28) A.M. 870. (/) Kalulas v. Kanhaya 1*1 (1884) 11 Cal. 121, 

(d) Barjivan v. Naran (1867) 4 Bom. H.C. 11 l.A. 218 [where the gift was effected 

A.C. 31; Abaji v. Mukta (1894) 18 Bom. j by an ikrarnama ]; Joitaram v. Ham- 

688; Venkaiachella v. Thathammal ( 1869) \ krishna (1903) 27 Bom. 31; Rajaram v. 

4 Mad. H.C. 460. See also Oordhandas j Ganeth (1890) 23 Bom. 131; Bhaskar ▼. 

v. Bai Ramcoorer (1902) 28 Bom. 449. I Saraswatibai[1893) 17 Bom. 486. 


Ss. 

357,358 
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S. 358 


dispute as to the validity of tho gift is not between the donee and the donor or a person 

claiming under him. Tho person who disputes it claims adversely to both. The 

donor has done all that she can to complete the gift, and is a party to the suit, and admits 
the gift to be complete ” : Kalidas v. Kanhaya Lai (1885) 11 Cal. 121, 111.A. 218, followed 
in Mahomed Buksh v. Hooseini Bibi (g). See also Man Bhari v. Naunidh ( h); Muhammad 
Mumtaz v. Zubaida Jan {<). Mahomed Buksh's case and Muhammad Mumtaz's case were 
both cases under Mahomedan law which, in this rospect, is similar to pure Hindu law. 

(b) A gift of proporty in the occupation of tenants may bo completed by tho tenants 
attorning to tho donoe at the donor’s request: Bank of Hindustan v. Premchand ( j ). 

(c) If the donee is already in possession, the gift may be completed by a declaration 
of gift on the part of the donor, and by acceptance on the part of tho donee: Bai Kushal 
v. Lakhma (k). 

(cl) A gift among the Hindus of Berar before the application of the Transfer of 
Property Act to that province is invalid unless accompanied by delivery of possession (l). 

(d) It has been hold by tho High Court of Allahabad that more delivery of a 
registered deed of gifts is sufficient to complete a gift (m). This view cannot be supported 
unless the case was one governed by the Transfer of Property Act [see sub-s. (2) below]. 

(o) For tho purpose of making a gift of an incorporeal right, the transfer may be 
effected in tho same manner as the transfer of a chose in action (a). 


(2) As regards Hindu gifts to which the Transfer of 
Property Act, 1882, applies, the rule of pure Hindu law that 
delivery of possession is essential to the validity of a gift is 
abrogated by sec. 123 of that Act (o). Under that Act delivery 
of possession is no longer necessary to complete a gift, nor is 
mere delivery sufficient to constitute a gift except in the case 
of moveable property. A gift under that Act can only be 
effected in the manner provided by sec. 123. That section is 
as follows:— 

(i) “For the purpose of making a gift of immoveable 

property, the transfer must be effected by a regis¬ 
tered instrument signed by or on behalf of the donor, 
and attested by at least two witnesses. 

(ii) “For the purpose of making a gift of moveable property, 

the transfer may be effected by a registered instru¬ 
ment signed as aforesaid or by delivery.” 


Gifts by Hindus to which the Transfer of Property Act, 1882, applies. —Sec. 123 of the 
Transfer of Property Act, 1882, has been applied to gifts by Hindus by sec. 129 of that Act. 


(y) (1888) 15 Cal. 084, 701-702, 15 I.A. 81. 
(A) (1882) 4 All. 40, 45. 


(i) (1880) 11 All. 400, 475-470, 10 I.A. 205. 

0) (1808) 5 Bom. H.C. O.C. 83. 

(I) (1883) 7 Bom. 452. 

(1) Chandrabhaga v. Anandarao (1039) Nag. 203. 
(»n) Babmkund v. Bhagiran Das (1894) 10 All. 
185. 

(«) Chainnumna v. Subbamma (1884) 7 Mad. 23 
[gift of a nibandha or corrody); Khurshedji 
1‘eslonji (1888' 12 Bom. 573 [gift of | 
Government Promissory Notes). 

(o) Kalyanusundaram v. Karuppa (1027) 54 i 
I.A. 89, 50 Mad. 193, 100 I.C. 105, ('27) 
A.PC. 42; Atmaram v . Vaman (1925) 


40 Bom. 388 (P.B.), 87 I.C. 490, (’25) A.B. 
210; Dharmodas v. Nistarini (1887) 14 
Cal. 446; Balbhadra v. Bhouani (1007) 
34 Cal. 853; Bai Rambai v. fiat Mani 
(1899) US Bom. 234; Ramamirtha v. 
Copula (1896) 19 Mad. 433; Alabi v. 
Mussa (1901) 24 Mad. 613, 522; Phul- 
chand V. Lakkhu (1903) 25 All. 358 ; Lain 
■Singh v. Gur Narain (1923) 45 All. 115, 
08 I.C. 798, C22) A. A. 467 [F.B.]; 
Ranyanadha v. Bhaghirathi (1906) 29 
Mad. 412, 415. But see A.oosaftAat v. 
Yacoobhai (1005) 29 Bom. 267. See also 
Radik Husain Khafi v. Hashim Ali Khan 
(1916) 43 I.A. 212, 222, 223, 38 All. 627, 
647, 36 f.C. 104, (’16) A.PC. 27. 
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The Act came into force on the first day of July 1882. It extended in tho first instance 
to the whole of British India except the territories respectively administered by the 
Governor of Bombay in Council, the Lieutenant-Governor of Punjab, and the "Chief 
Commissioner of Burma. It was subsequently extended to the Bombay Presidency on 
the first day of January 1893, and, on the same date, to the area included within the 
local limits of the ordinary civil jurisdiction of the Recorder of Rangoon. Tho result is 
that the provisions of sec. 123 of the Transfer of Property Act apply to all gifts made 
by Hindus in the territories to which the Act applies since tho date on which the Act 
came into force in those territories. 

Writing. —Writing is not necessary under Hindu law for the validity of any 
transaction ( p ). Therefore, in cases of gifts by Hindus to which the Transfer of Property 
Act does not apply, a gift may bo made orally or in writing. 

Acceptance of gift. —“ A gift,” according to the Mitakshara, “ consists in tho relin¬ 
quishment of one’s own right and the creation of the rights of another. The creation 
of another man’s right is completed on that other’s acceptance of tho gift, but not otherwise- 
Acceptance is made by three means, mental, verbal, or corporeal. In the case of land, 
as there can be no corporeal acceptance without enjoyment of tho produce it must bo 
accompanied by some little possession, otherwise the gift, sale, or other transfer is not 
complete ” (q). 

The effect of sec. 123 of the Transfer of Property Act is to dispense with delivery of 
possession (r). But the Act does not dispense with the necessity of acceptance as is clear 
Mm sec. 122. The mere execution of a register ad deed by the donor is no proof of 
acceptance by the donee. Acceptance must be proved as an independent fact. 

Gifts and bequests to unborn persons .—See secs. 360 and 373. 

359. G-ift to unborn person: Rule apart from statute.— 
Under pure Hindu law, a gift cannot be made in favour of a 
person who was not in existence at the date of the gift (.$). This 
rule still applies to cases to which the provisions of the three 
Acts mentioned in the next section (sec. 360) do not apply. 

For exception to this rule, see notes to sec. 372. As to bequests, boo sec. 372. As 
to trusts, see sec. 366. As to gift to an idol, soe sec. 410. 


360. Gift to unborn person: Rule as altered by statute.— (1) 
The rule of Hindu law stated in sec. 359 that a gift cannot be 
made in favour of an unborn person has been altered by three 
Acts, namely, the Hindu Transfers and Bequests Act, 1914, 
the Hindu Disposition of Property Act, 1916, and the Hindu 
Transfers and Bequests [City of Madras] Act, 1921. The rule 
as altered by these Acts may be stated as follows :— 


Subject to the* limitations and dispositions contained in 
Chapter II'of the Transfer of Property Act, 1882, no gift is invalid 


(p) Bataram v. Appa (1872) 9 Bom. Q. (;. 121; ■ 
Hurpurshad v. Sheo Dyal (1878) 20 W. R. | 
55, 3 I.A. 259. 

(}) Mitakshara, chap, iii, secs. 5 ami 6; W. 

MacN., 212,<217. 1 

(r) Dh'irmodat v. Nistarini (1887) 14 Cal. 446, 
448. 


(») Tagore v. Tagore (1872) 9 Beng. L. R. 377, 
397, 400 I.A. Sup. Vol. 47, 67, 70; Bai 
Mamubai v. 1 )o»sa (1891) 15 Bom. 443, 
Sree Raja Venkata v. Srte Rajah Suranmi 
(1908) 31 Mail. 310. 


s>. 

358-360 
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S. 360 by reason only that any person for whose benefit it may have been 
made was not born at the date of the gift. 

This rule, however, is not of universal application, but is 
confined to the following transfers, by way of gift:— 

(1) to transfers executed on or after the 14th February , 1914, 
by Hindus domiciled in the province of Madras except 
the City of Madras , and , in the case of transfers executed 
before that date, to such of the dispositions thereby made 
as are intended to come into operation at a time which 
is subsequent to that Act: Hindu Transfers and 
Bequests Act, 1914 ; 

(ii) to transfers executed on or after the 20th September, 1916, 
by Hindus in any part of British India except the province 
of Madras : Hindu Disposition of Property Act, 1916 ; 

(iii) to transfers executed on or after the 27th March, 1921, 
by Hindus domiciled within the limits of the ordinary 
original civil jurisdiction of the High Court of Madras, 
and, in the case of transfers executed before that date, to 
such of the dispositions thereby made as are intended to 
come into operation at a time which is subsequent to the 
14th February, 1914 : Hindu Transfers and Bequests 
[i City of Madras ] Act, 1921. 

(2) The limitations and provisions contained in Chapter 
II of the Transfer of Property Act, 1882, are discussed in secs. 
383 to 387 below. For the present they may be summarised as 
follows: (a) if the gift to an unborn person is preceded by a 
prior disposition, the gift shall be of the whole residue ; (b) the 
gift shall not offend the rule against perpetuities; (c) if a gift 
is made to a class of persons with regard to some of whom it 
is void under (a) or (b), the gift fails in regard to those persons 
only and not in regard to the whole class; (d) if a gift to an 
unborn person is void under (a) or (b), any gift intended to 
take effect after such gift is also void. 

History of the legislation on the subject. —It was held by the Privy Council in the 
Tagore case in 1872 that a Hindu cannot dispose of his property by gift in favour of a 
person who was not in existence at the date of the gift [sec. 359], nor could he dispose of 
his property by will in favour of a person who was not in existence at the date of the 
death of the testator [sec. 372]. The first enactment which validated gifts and bequests 
in favour of unbourri person was the Hindu Transfers and Bequests Act, 1914. This 
was an Act of the Madras Legislature. It applied in terms to the whole of the province 
of Madras and was intended so to apply. It was followed by Hindu Disposition of 
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Property Act, 1916, which was an Act ot the Imperial Legislature. It applied to the 
whole of British India except the province of Madras for which legislation had already 
been made by the local Act, of 1914. After the Act of 1916 was passed, the Hi^h Court 
of Madras held as to thd Madras Act of 1914 that tho local Legislature had no power to 
take away the right of a Hindu domiciled within tho local limits of the ordinary original 
civil jurisdiction of High C'ouit of Madras to be governed by the Hindu law as it stood 
when the High Courts Act, 1861, was passed. Tho fact, however, was that tho Hindu 
law as it then stood did allow gifts and bequests in favour of unborn persons, and the 
Tagore case had misinterpreted that law. This led to tho enactment by tho Imperial 
Legislature of tho Hindu Transfers and Bequests [City of Madras] Act, 1921. This Act 
extends in effect the local Act of 1914 to Hindus domiciled in the City of Madras. It 
also validates gifts and bequests made by Hindus domiciled in tho City of Madras 
subsequent to the 14th February 1914, being the data on which tho local Act ot 1914 
came into force. The result is that as between them the Acts of 1914 and 1921 apply 
to the whole province of Madras, and the Act of 1916 applies to tho rest of British India. 

Gifts and bequests, however, in favour of unborn persons, could only be mado 
subject to certain limitations and provisions. Theso limitations and provisions woro 
not the same under the thjpe Acts. To attain uniformity tho threo Acts were amended 
by tho Transfer of Proporty (Amendmont) Supplementary Act, being Act 21 of 1929, 
which came into force on the 1st April 1930. Those limitations and provisions are 
more or less tho same both in tho case of gifts and of wills, and they are dealt with to¬ 
gether in secs. 383 and 384. Except as to these, we have dealt separately with gifts and 
tequests in favour of unborn persons, not because there is any material difference between 
them, but because a separate treatment must conduco to a clear understanding of the 
subject. As to bequests to unborn persons, see see. 373. 

361. Reservation of life interest. --A gift of property is not 
invalid because the donor reserves the usufruct of the property 
to himself for life (t). 


Illustration. 

A executes a registered deed of gift of seven villages to her daughter, and delivers 
immediate possession of four villages to her. As to tho remaining three villages tin- 
condition is that she will retain possession and enjoy the profits thereof during her life¬ 
time, but will not have power to make any transfer in respect thereof. Tho gift is valid 
not only as regards the four villages, but as to the other three also. There being an 
intention to effect a transfer in praesenti of the proprietary interest in all the seven villages 
and to vest the same in the donee, the reservation of the right to onjoy the usufruct 
o n the three villages during her own life-time docs not make the gift invalid as to the 
three villages: Lallu Singh v. Gur Narain (1923) 46 All. 116, 68 I.C. 798, (’22) A.A. 
467 [F.B.]. 


362. Condition restraining alienation or partition.- Where 
property is given subject to a condition absolutely restraining 
the donee from alienating it ( u), or it is given to two or more 
persons subject to a condition restraining them from parti- 


(t) Lallu Sinyh v. Our Sdrain (1023) 45 All. 

115, 68 I.C. 798, (’22) A.A. 467 [F.B.]. 

<u) Ananthu v. Nay a Muthu (1882) 4 Mad. 200; 
AH llatan v. Dhirja (1882) 4 All. 518; 
Bhairo v. Parmeshri (1885) 7 All. 516 
[case ot a deed ot compromise]; Muthu 


kutnara v. Anthony (1015) 38 Mad. 867, 
24 I.C. 120; Ilukminxbai v. Laxniba i 
(1920) 44 Bom. 304, 56 T.C. 361, (’20) 
A.B. 73 [Agrahar gift]. See Transfer 
of Property Act, e. 10. 


St. 

360-362 
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362-366 


363. Revocation of gift.—A gift once completed is binding 
upon the donor, and it cannot be revoked by him ( w ), unless 
it was obtained by fraud or undue influence {x). 

Where a gift is mado by a Hindu widow, the burden lies upon the donee to show 
that she made the gift which a full understanding of what she was doing and was aware 
of her rights (y). s 

364. Gift in fraud of creditors.—A gift made with intent 
to defeat or defraud creditors is voidable at the option of the 
creditors ( 2 ). 

* . . « 

365. Donatio mortis causa.—A donatio mortis causa , that 

is, a gift made in contemplation of death, is recognized by the 
Hindu law (a). 

(• 

366. Trusts.— (1) Trusts are no more strange to the 
Hindu than to the English system of law ( b ). Before the 
enactment of the Indian Trusts Act, 1882, a trust could only 
be created by delivery of possession, or its equivalent (c), to 
trustees as in the case of a gift. But a Hindu trust governed 
by the Act can only be created in the manner provided by sec. 
5 of that Act. That section is as follows : - ■ 

(i) “No trust in relation to immoveable property is valid 
unless declared by a non-testamentary instrument 
in writing signed by the author of the trust or the 
trustee and registered, or by the will of the author 
of the trust or of the trustee. 


tioning it ( v ), the condition is void, but the gift itself remains 
good J>. 393]. 

Illustration. * 

A makes a gift of property to D subject to tho condition that he shall not alienate 
the property, but shall only enjoy the profits thereof. B is entitled to receive the pro¬ 
perty and dispose of it at his pleasure as if thore were no such condition. 

See in this connection tho Crown Grants Act, 1895. Where a grant is made of land 
by the Crown, tho land is to be held subject to the limitations and restrictions imposed 
by the grant. 


(n) Narayanan v. Kannan (1884) 7 Mad. 315. i 
Transfer of Property Act, a. 11. i 

(«') Qanga Bales v. Jagat Bahadur (1800) 23 

Cal. 15, 22 I. A. 153; Bajaram v. Ganesh \ 
(1899) 23 Bom. 131. 

(r) Maniyuvri v. Narandas (1891) 15 Bom. 510. ! 
( v ) Deo Kuar v. Afan Kuar (1894) 17 AH. 1, 21 ; 
I.A. 148 [gift set aside—suit brought 
eight years after date of gift—document 
not explained to donor], 

(r) Nasir v. Mola (1880) 2 All. 801 ; ttai 
Bishenchand v. Musxamat Asmaida Koer 
(1884) 8 All. 560, 11 I.A. 164. 


(a) Vitsalatchmi v. Subbu (1871) 6 Mad. H.C. 

270; Bhaskar v. Saraswatibai (1893) 17 
Bom. 486^495. 

(b) Tagore v. Tagore (1872) *9 Beng. L.U. 377, 

401-402 I.A. Sup. Vol. 47-71-72; Sri 
Sri Sridhar Jew v. Manindra Kumar 
MUra (1940) 2 Cal. 285,195 I.C. 470, (’41) 
A.C. 272. 


(r) Gordhandat v. Bai JRamcoover (1902) 26 
Horn. 449, 470-471. 
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(ii) “ No trust in relation to moveable property is valid 
unless declared as aforesaid or unless the «wner- 
ship of the property is transferred to the 
trustee ” (d). 

(2) A trust cannot be created except in favour of a 
person to whom a gift or bequest can be validly made. Nor 
can a trust be made a means of effecting a course of devolution 
opposed to the Hindu law of property and succession. In 
other words, trusts are to be regarded as gifts alike as to the 
property which can be transferred as to the persons to whom 
it can be transferred (e). 

There is some authority for the proposition that under tho Hindu law, in cases not 
governed by the Indian Trusts Act, 1882, a mere declaration of trust, not amounting to 
a legal transfer, can be enforced in favour of tho object of the trust (/}. 


{<]) Ranganadha v. Dhaghirathi (1900) 29 Mad. 
412, 415. 

(f) Kahandas Xarrandas, in re (1881) 5 Bom. 
154, 173-174; Tagore v. Tagore (1869) 9 
llenp. L. H. 377, 401-402 I.A. Slip. Vol. 
47, 71-72; Ruiender v. Shamrhund (1881) 


6 Cal. 100. 

(/) Vhatti v. i'andrangi (1884) 7 Mad. 23; 
llirbai v. Jan Mahomed (1883) 7 Bom. 
229; Rhaskar v. tiarasuatibai (1893) 17 
Horn. 486, 498-501 ; (Jordhanda* v. Dai 
Raincoat er (1902) 26 Bom, 449, 472. 


S. 366 
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CHAPTER XIX. 
WILLS. 


S. 367 367. Persons capable of making wills.—Subject to the 

provisions hereinafter contained every Hindu who is of sound 
mind, and not a minor, may dispose of his property [s. 371] 
by will (g). 

Burden of proof. —As regards the onus of proof in cases of wills the rules of law are 
quite clear. The first rule is, that “ the onus probandi lies in every caso upon the party 
propounding a will, and ho must satisfy tho conscience of the Cour t that the instrument 
so propounded is the last will of a free and capable testator.’ ’ The second rule is, that 
“ if a party writes or prepares a will under which ho takes a benefit, or if any other 
circumstances exist which excite the suspicion of the Court, and whatever their nature 
may be, it is for those who propound the will to remove such suspicion, and to prove 
affirmatively that tho testator knoV and approved tho contents of the will, and it is 
only where this is done that tho onus is thrown on thoso wh'' oppose the will to prove 
fraud or undue influence, or whatever they rely on to displace the case for proving tho 
will (h).” 

Wills unknown to pure Hindu law. —The idea of a will is wholly unknown to tho pure 
Hindu law. But tho testamentary pow^r of Hindus has now long boon recognized, and 
must be considered as completely established ( i ). In tho undormontioned case ( j) the 
Judicial Committoo said : “ It is too late to contend that, because the ancient Hindu 
treatises mako no mention of wills, a Hindu cannot make a testamentary disposition 
of his property. Decided casos, too numerous to be now questioned, have determined 
that tho testamentary power exists, and may bo oxercised, at least within tho limits which 
tho law prescribes to alienation, by gift inter vivos.” 

Joint will.- —See note below “ A document described as a will may not be a will.” 

To whom property may be bequeathed. —There is no objection to a bequest in favour 
of an infant, or an idiot, or a person who is disqualified from inheriting by reason of 
some personal disability (1c). As to a bequest to an unborn porson, see secs. 372—373 
below. 


Minor's will. —A Hindu who has not attained majority within the moaning of the 
Indian Majority Act, 1873, see. 3, i*: not competent to mako a will. See also tho Indian 
Succession Act, 1925, soc. 2 (e), where the expression “ minor” is defined. 


A document described as a will may not be a will. —The expression “ will ” is dofined in 
the Indian Succession Act, 1923, as tho legal declaration of the intention of a testator 
with respect to his property which he desires to be carried into effect after his doath. A 
document by which no property is disposod of, but which moroly gives an authority to 
udopt, though described by the testator as a will, is not a will (/). Similarly, since a 
minor is not competent to make a will, any declaration by him with respect to his property 


(») Hardware v. (Jomi (1911) 33 All. 525, 9 I.C. | 
1017 ; Bai Qulab v. Thakorelal (1912) 36 1 
Bom. 622, 17 I.C. 86; Krishnamachariar I 
v. Krishnamachariar (1915) 38 Mad. 166, ! 
19 I.C. 452, (’15) A.M. 815. 

(A) Larhho Bibi v. Gopi Narain (1901) 23 All. ! 
472 ; Shama Charcot- v. KheUromm i Dasi I 
(1900) 27 Cal. 521, 27 I.A. 10 ; Sukh Dei 
v. Kedar Hath (1901) 23 All. 405, 28 I.A. I 
186; Rash Atohini v. Umesh Chander I 


(1898) 25 Cal. 824, 25 I.A. 109. 

(i) Soorjeemmeu Dossty v. Dtnobundoo Mutlick 

(1802) 9 M.I.A. 123, 136. 

(j) Beer Pertah v. Rajender Pertab (1867) 12 

M.I.A. 1, 37-38. 

(1) Kooldeb Xarain v. Wooma (1864) Marshall 

357. 

(2) Jagannatha v. Kunja M921) 48 I.A. 482„ 

44 Mad. 733, 64 I.C, 458, (’22) A.PC. 182. 
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cannot bo said to bo legal ” declaration, and the document comprising tho declaration, 
though described as a will, is not a will at all ( m). 

Registration in Book not appropriate for tvills. —Whore it appears from the terms of 
a documont and tho circumstances in which it was executed that it is a will, the fact 
that it is registered in Book IV (Miscellaneous Register) kept under the Registration 
Act, 1908, instead of in Book III, is insufficient to outwoigh those terms and tlioso 
circumstances (n). 

368. What property may be bequeathed by will. ~{1) A 
Hindu cannot by will bequeath property which he could not 
have alienated by gift inter vivos [s. 357]; nor can he by will 
so dispose of his property as to defeat the legal right of his 
wife or any other person to maintenance (o). 

See Indian Succession Act, 1925, Schedule III, paras. 1 and 2. 

(2) As regards property which a Hindu can dispose of 
by will, the following propositions are to be noted : — 

(i) According Jo all the schools a Hindu may dispose of by 

will his separate or self-acquired property (p) [s. 222]. 

(ii) According to the Dayabhaga law, a father may dispose 

of by will all his property, whether ancestral or sclf- 
• acquired [s. 274]. Similarly a coparcener may 

dispose of by will the whole of his interest in the joint 
family property ( q ) [s 282]. 

According to the Mitakshafa law, no coparcener, not 
even a father, can dispose of by will his undivided 
coparcenary interest (r) even if the other coparceners 
consent to the disposition. The reason is that “ at 
the moment of death the right of survivorship 
[of the other coparceners] is in conflict with the right 
by devise. Then the title by survivorship, being the 
prior title, takes precedence to the exclusion of that 
by devise (s). A sole surviving coparcener may, 
however, bequeath the joint family property as if it 
were his separate property (t). A will operates from 


(m) Kondapalli Vijayaratnnm v. Mandapaka 
Sudarsana Rao (1025) 52 I.A. 505, 48 
Mad. 614, 89 1.0. 733, (’25) A.PC. 196. 
(«) Krishna llao v. Sandora Siva Rao (1931) 
68 I. A. 148, 54 Mad. 440, 131 I. C. 318, 
(•31) A.PC. 109. 

(o) Sonatun v. Juggutsoondree (1859) 8 M.I. A. 06- 

88; Beer Pertab v. Rdjender Pertab (1807) 
12 M.T.A. 1, 38; Promothmath v. Nagen- 
drabala (1908) 12 C.W.N. 808. 

(p) (1867) 12 M.I.A. 1, 38, supra. 

(q) Nagalutchmee v. Gopoo (1856) 6 M.I.A. 309, 

344 ; Rani Sartaj v. Deoraj (1888) 10 All. 
272, 288, 15 I.A. 51. 

<r) Villa Butten v. Yamenamma (1874) 8 Mad. 
H.C. 6 ; Lakshmm v. Raiwkandra (1881) 
5 Bom. 48, 7 I.A. 181 ; Uarilal v. Bai 

15 


Manx (1905) 29 Bom. 351; Ln.Ua Prasad 
v. Sri Rtahadfvji (1920) 42 All. 461, 58 

I. C. 067. C20) A.A. 116. 

(s) Villa Butten v. Yamenamma (1874) 8 Mad. 

II. C. 6 ; Lakshn i Chand v. Annandii 1926) 
53 I.A. 123, 48 All. 313, 95 I.C. 566, 
(’26) A. PC. 54 ; Bhikhabai v. Purshotlam 
(1926) 50 Bom. 558, 96 I.C. 421, (’26) A.B. 
378 [will though mado with consent of son 
held void); Annndrao v. Administrator 
General of Bombay (1896) 20 Bom. 450 
explained ; Subbar ami v. Ramanvnjt (1920) 
43 Mad. 824, 59 I.C. 631, (’20) A.M. 637. 

{>) Nagalutchmee St- Gopoo Nadaraja (1856) 6 
M.I.A. 309; Narottam v. Narsandas (1866) 
3 Bom. H.C.A.C.0. 
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the date of the testator’s death ; therefore, if a copar¬ 
cener subsequently comes into existence such as a 
son adopted by him (it), a son subsequently bom to 
him {v), including a posthumous son (m) or the 
posthumous son of a deceased coparcener, the will, 
so far as it deals with the coparcenary property, 
will be inoperative and the property will pass to 
him by survivorship. But if the son whether natural 
born or adopted dies in the lifetime of the testator, 
the will stands, and the devisee is entitled to the 
property given to him by the will ( x ). 

Having regard to the consensus of judicial decisions, 
an arrangement in a will made before the adoption 
whereby the widow of the adoptive father is to enjoy 
his property during her lifetime; or for a less period, 
that arrangement being consented to by the natural 
father before the adoption, is to be regarded as valid 
by custom. But an agreement or consent by the 
natural father is<not effectual in law or by custom to 
validate any other disposition of the property in a 
will which is to take effect after the adoption and will 
curtail the rights of the adopted son as co-sharer. 
Consequently a will by which a sole surviving 
coparcener gave part of the coparcenary property 
to his intended adopted son, part to his widow for 
life, part to kindred, and part to charity is not 
binding upon the adopted son, although before 
the adoption took place the natural father executed 
a deed by which he consented to the provisions 
of the will and gave his son in adoption subject 
thereto (y). See s. 374. 

Though a father may dispose of a small portion of 
ancestral moveables by way of gift, he cannot do so 
by ivill (z) [ss. 225, 226]. 


(w) P enkatanarayana v. Subhamal (1015) 43 
I.A. 20, 30 Mad. 107, 32 I.C. 373, (’15) 
A.PC'. 37; Perma Hand v. Shiv Charan 
Dai(1021) 2 Lah. 69, 69 I.C. 256, ('21) A.L. 
147 : Villa Sullen v. Yamenamma (1874) 8 
Mad. H.C. 6. 

( v) Lalila Devi v. Ishar Dae (1033) 14 Lnli. 178, 
138 I.C. 53, (’33) A.L. 544. 

(to) Uanmantw. Bhimachari/a (1888) 12 Bom. 105; 
MiuaMii v. l’trappa (1883) 8 Mild. 80. 

(x) Bodi v. Venkatnewaini (1915) 38 Mnd. 369, 
21 I.C. 73, (-15) A.M. 1077. 


(y) Kriihnamurthi v. Krishnamurthi (1927), 

„ 54 I.A. 248, 50 Mad. 508, 101 I.C. 779, 

(’27) A.PC. 139 ; Lakehmi v. Subramanya 
(1889) 12 Mad. 490; Narayanasami v. 
Ramasami (1891) 14 Mad. 172. 

( z ) 1‘arvutibui v. Bhagicant (1915) 39 Boin. 593, 

31 I.C. 280, (’15) A.B. 265 ; Subbarami v. 
llamamma (1920) 43 Mad. 824, 69 I.C. 
681, ('20) A.M. 637; Patra Chariar v. 
Srinivasa (1017) 40 Mad. 1122. 40 I.C. 118, 
(‘18) A.M. 531 [whefie the other copar¬ 
ceners had consented to the bequest]. 
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(iii) A Hindu female may dispose of her stridhana by will, 

subject in certain cases to the consent of her 
husband [s. 143]. 

(iv) The owner of an impartible estate may dispose of it 

by will, unless there be a special custom prohibiting 
alienation, or the tenure is of such a nature that 
it camiot be alienated (a). 

(v) Summarising the above, it may be said that that 

property alone can be disposed of by will which can 
be alienated by gift inter oivos. But it does not 
follow that every kind of property that can be 
alienated by gift can be disposed of by will. Thus 
a widow* governed by the Mayukha may alienate 
by gift moveable property inherited by her from her 
husband, but she cannot dispose of it by will 
[s. 179]. 

Maintenance. —A Hindu governed by the Dayabhaga law can by his will deprive 
bis wife of the share whieh she would net on a partition betwoon her sons; but the wife 
is in that ease entitled to an adequate provision for her maintenance out of her husband’s 
estate [s. 353]. 

Disinheritance. —There is nothing to prevent a Hindu from so disposing of his pro¬ 
perty by will as to defeat the rights of his sons, wife, or other heirs oven to the extent of 
completely disinheriting them (/>). No express words are necessary to disinherit the 
heirs ; it is sufficient if the property is bequetfthed to some other person (c). But if the 
bequest to that person is not valid, there will bo an intestacy to that extent, and the 
property will go to tho hoir, notwithstanding express directions in the will that ho shall 
not take. The estate must go to somebody, and if there is no valid disposition, it must 
go to the heir ( d ). Similarly, where under the terms of a will the corpus of the estate is 
not to vest until the happening of a certain event, it will in the meantime vost in tho heir (e). 

Adopted son. —A Hindu adopting a son docs nOt thoreby deprive himself of the 
power to dispose of his separate, property by will. There is no implied contract on the 
part of the adopter that ho would not, in consideration of the gift of his son by tho natural 
father, dispose of his property by will (/), but he cannot dispose of ancestral property 
by will ( g). 

369. Section 57 of the Indian Succession Act, 1925 — 
The Indian Succession Act, 1925, consists of eleven parts. 
Part VI relates tt> testamentary succession and comprises 


(a) Sri Raja Venkata Snrya v. Court of Word* 

(1899) 22 Mad. 388. 20 I.A. 83 (will]; 
Sartajv. J)eoraj( 1888) 10 All. 272, 15 I.A. 
51 [gift], 

(b) Mulrar v. CMlekany (1838) 2 M.I.A. 54; 

Subbayya v. Surayya (1887) 10 Mad. 251; 
Xarottam v. Narasandas (1860) 3 Bom. II. 
C.A.C. 6. 


( e ) 1‘rosunno v. Tarrucknath (1873) 10 Bcng. L. 
It. 207. 

Id) Tagore v. Tagore (1872) 9 Bens'. L.R. 377, 
402. * 

(?) Amulya v. Kail Dae (1905) 32 Cal. 801. 
If) Sri Raja Venkata Surya v. Court of Wards 
(1899) 22 Mad. 383, 20 I.A. 83. 

(g) Pannanand v. Shir Charandas (1921) 2 Lati. 
09, 59 I.C. 250, ('21) A.L. 147. 


Ss. 
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secs. 57 to 191. Of these only some apply to Hindu wills, 
being those mentioned in Schedule III to the Act. But these, 
again, do not .apply to all Hindu wills, but only to such classes 
of wills as arc specified in sec. 57 of the Act. The section is 
as follows: - 

“ The provisions of this Part (that is, Part VI of the Act) 
which are set out in Schedule III shall, subject to the restric¬ 
tions and modifications specified therein, apply—• 

(a) to all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the 1st day of September, 1870, 
within the territories which at the said date were subject 
to the Lieutenant-Governor of Bengal or within the 
local limits of the ordinary originaj civil jurisdiction of 
the High Courts of Judicature at Madras and Bombay; 

(b) to all such wills and codicils made outside those 
territories and limits so far as relates to immoveable 
property situate wifrhin those territories or limits; and 

(c) to all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the 1st day of January, 1927, 
to which those prolusions are not applied by clauses (a) 
and (b).” 

369A. Form of will.-—The following Hindu wills and 
codicils arc required to bo in writing signed by the testator 
and attested by at least two witnesses (h), as provided by 
sec. 63 of the Indian Succession Act, 1925, namely :— 

(a) all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the 1st day of September, 1870, 
within the territories which at the said date were 
subject to the Lieutenant-Governor of Bengal or within 
the local limits of the ordinary original civil jurisdiction 
of the High Courts of Judicature at Madras and 
Bombay; 

(b) all such wills and codicils made outside those territories 
and. limits so far as relates to immoveable property 
situate within those territories or limits ; and 

(c) all other wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jain, on or after the 1st day of January, 1927. 

This section is but a limb of see. 57 of the Indian Succession Act H 1925: see see. 369 
abovo. 


(h) Umakanta v. Biswambhar (1029) 8 Pat. 413,117 I.C. 874, (’20) A.P. 401. 
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Before (he Hindu Wills Act, 1870, no Hindu will was required to bo in uniting; §g, 
the will could be oral or. in writing (i). If the will was in writing, it did not require 369A, 379 
to be signed or attested (j). Probato was granted of oral wills as well as of written wills (k) 

The Hindu Wills Act was the first enactment which required Hindu wills to be in writing. 

That Act, however, applied to certain wills only, being those specified in els. (a) anil (b) 
of this section. Other wills were not required to be in writing. They could bo mado 
orally. By the Indian Succession (Amendment) Act, 1920, those wills also were required 
to be in writing. This Act is reproduced in el. (c) of this section. Tho result is that 
every Hindu will made after tho 1 st January, 1927, must bo in writing signed by tho 
testator and attested by at least two witnesses as provided by sec. 63 of the Indian 
Succession Aot, 1925. As to the history of the legislation on tho subject, soe p. 434 
of the 8 th Ed. of this work. 

No particular form necessary for a will .—A will need not bo in any particular form. 

It is sufficient if it contains the testamentary wishes of tho docoasod. Thus a petition to 
the Revenue authorities (1), a statomont made before a Revenue official and rocordod 
oy him (m), entries in a wajib-ul-arz (n), a matrimonial arrangement deed (o), a mooktiar • 
namah or power of attorney (p), a deod of settlement made at tho timo of adoption ( 7 ), 
and a tamlikanama or deed of assignment (r), containing testamontary dispositions of 
property, have been held to amount to a will. 


370. Revocation of will: alterations in will .—W No will or 
codicil specified in els. (a) and (b) of sec. 369A above can be 
revoked except in the manner provided by sec. 70 of the 
Indian Succession Act, 1925. Nor can it be altered except 
in the manner provided by sec. 71 outlie Act. 

(2) The above rule applies also to wills and codicils 
specified in cl. (c) of sec. 369A, but only to such revocation and 
alterations as are made on or after the 1st October, 1929. 

(3) The will of a Hindu is not revoked by the marriage 
of the maker thereof (.$), nor is it revoked, as regards 
self-acquired property, by the subsequent birth or adoption 
of a son (s. 498). 

This section is another limb of sec. 57 of tho Indian Succession Act, 1925, set out 
in sec. 369 abovo. 


Rule of Hindu law before legislation. —No writing was necessary under tho Hindu law 
to make a will or to revoke a will. Nor was actual destruction of a will nocossary to 
constitute a revocation, if definite authority was given by the tostator to destroy it with 
tho intention of revoking it ( 1 ). 

As to the history of tho legislation on tho subject, see p. 434 of the 8 th Ed. of tho 
work. 


(/) Jl.iri v. Moro Lakshman (8887) 11 Bom. 89, 
93 ; Bhagman v. Kala (1877) 1 Bom. 1)41. 
( j) Tarachand v. Nobeen Chunder (1865) 3 W.B. 
138 ; Radhabai v. Qanesh (1879) 3 Bom. 7 ; 
Bapuji Jagannath, in re (1896) 20 Bom. 
674; Janki v. Kallu Mai (1909) 81 All. 
236, 2 I.C. 213 [draft willl. 

Ok) Ookul Chand V. Mangalmn (1903) 25 All. 313 
(!) Mahomed Shan&ool v. Shetoukram (1874) 14 
Bcng. L.R. 226, 2 I.A. 7. 

(m) Kalian Singh v. Sanwal Singh (1885) 7 AH. 
163, 


(«) Mathura Das v. Bhikhan*Mal (1897) 19 All. 
16. 

(a) Din Tarini v. Krishna (1900) 36 Cal. 149, 
1I.C. 791. 

( p ) Kallanay v. Luchmee (1876) 24 W.ll. 395. 
(g) Lakshmx v. Subramanya (1889) 12 Mad. 490 
tr) Thakur Ishri Singh v. Baldeo Singh (1884) 10 
Cal. 792, 11 I.A 135. 

(*) Indian Succession Act, 1925, b. 57. 

(() Maharajah Pertab Nurain v. Subhao Kooer 
(1877) 3 Cal. 626, 643, 4 I.A. 228, 245 : 
Venkayyamwa v. Vmkataramanayyammn 
(1002) 25 Mad. 678, 29 I.A. 156. 
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Ss. .371. Wills founded on the law of gifts.—Bequests stand 

371, 372 substantially on the same footing as ‘ gifts (u). It has 
been so laid down by their Lordships of the Privy Council 
in the Tagore case. In that case their Lordships said :—“ Even 
if wills are not universally to be regarded in all respects as gifts 
to take effect upon death, they are generally so to be regarded 
as to the 'property which they can transfer, and the persons to 
whom it can be transferred ” (v). 

“ Property which they can transfer .”—That property alone can be bequeathed by 
will which can be alienated by gift inter vivos: see secs. 357 and 368. 

“ Persons to whom it can be transferred .”—Just as before the Acts referred to in 
see. 360 a gift could not be made in favour of a person who was not in existence at the 
date of the gift, so a bequest could not before those Acts be made in favour of a person 
who was not in existence at the testator’s death. See secs. ( 372, 373. 

372. Bequest to unborn person: Rule apart from statute.— 
A person capable of taking under a will must, either in fact 
or in contemplation of law, be in existence at the death of 
the testator (tv). This rule still applies to cases to which the 
provisions of the three Acts mentioned in the next section 
(s. 373) do not apply. 

Child in the womb.- —A bequest ( to a person not in existence at the testator's death is 
invalid. A child in the womb and a son adopted by a widow after the doath of her husband 
are in contemplation of law in existence at the death of the testator. 

A bequest to the wife of the testator’s son in case ho should marry within ten years 
from the testator’s death is valid, provide,'! the son marries a girl who was in existence at 
the testator’s death (x), as the rule in this section does not apply. 

Illvstration. 

A bequest to the eldest child of L takes no effect if L has no child, at the time of the 
death of tho testator, even though L has a son born some time after the testator’ a 
death (y). Tho decision is also based on another ground. 

Exceptions to the rule. —In lading down the above rulo in the Tagore case the Judicial 
Committee desired “ not to express any opinion as to certain exceptional cases of provi¬ 
sions by means of contract or of conditional gift on marriage or other family provision for 
which authority may bo found in Hindu law or usage." Thus where a suit against a Hindu 
widow by a person claiming to be tho adopted son of hor husband was compromised by 
an agreement which provided that on tho plaintiff relinquishing his claim to a zemindari, 
the widow and her heirs holding tho zemindari should pay a specified annuity to the 
plaintiff and his heirs from generation to generation, it was held by their Lordships of the 
Privy Council -that the annuity was a charge upon the estate, and the agreement was 
enforceable against the widow’s successors. Dealing with the argument that the grant 
was void as offending against tho rulo against perpetuity, their Lordships said: “ A 


(») Seth Mulrhand v. Bax Manrha(\&&9) 7 ltom. 
401, 403. 

(p) Tagore v. Tagore (1372) 0 Beng. L.li. 377, 
300 I.A. Sup. Vol. 47, AO; Motivahu v. 
Mamubai (1807) 21 Bom. 700, 721, 24 I. 
A. 03,105. 

<tr) Tagore v. Tagore (1872) 0 Bene. L.R. 377, 
307, 400 I.A. Sup. Vol. 47, 67, 70; 


Chandi Chum v. Sidhesu-arx (1880) 16 Cal. 
71, 15 I.A. 140; Venkata v. Surantni 
(1008) 31 Mad. 310; Bai Mamubai v. 
Doeea (1801) 15 BojU. 443. 

(x) Dineeh Chandra v. Biraj Kamini (1012) 30 
Cal. 87,111.C. 67. 

(v) NakehetrawaliDetiv. Brajtunder Dae (1033) 
12 Pat. 708,1461.C. 866, (’33) A.P. 647. 
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isecond contention was that this was a creation of a kind of perpetuity, which tho law did 
not allow, or an attempt to create a permanent relation which was impossible of creation. 
Whatever might bo said ahput that, if this agreement lay in covenant, seeing that it lies 
in a charge, there is no difficulty in making it perpetual as long as there are lineal or colla¬ 
teral heirs of the grantee, and in our view the District Judge and Seshagiri Aiynr, J., in 
tile High Court were right in holding that this is a charge ” (z). It has also been held 
that an annuity left by a Hindu to his daughter for her life, and then to her son absolutely 
—the annuity having been made a charge on tho estate—is valid, though the son might be 
bom after the death of the testator. A grant of this description does not violato tho rule 
against perpetuity (a). 

The rule in this section applies to the office of a Shebait and a direction in tho will 
that the office should be held by an unborn porson was held to bo invalid (b). 

The rule laid down in this section is applicable to all wills, whether they are 
governed by the Dayabhaga law or the Mitakshara law(c), and whother they are or 
are not subject to the provisions of tho Indian Succossion Act, 1925, relating to Hindu 
wills (d). It may here be observed that the tostator in the Tagore caso was governed 
by the Dayabhaga school, an<^ the will was mado long before the Hindu Wills Act, 1870, 
came into force. As to the law as altered by statute, see s. 373. 

373. Bequest to unborn person: Rule as altered by statute — 
(1) The rule of Hindu law stated in sec. 372 that a bequest 
cannot be made in favour of a person who was not born at the 
date of the testator’s death has been altered by three Acts, 
namely, the Hindu Transfers and Bequests Act, 1914, the 
Hindu Disposition of Property Act, 1916, and the Hindu 
Transfers and Bequests [City of Madras] Act, 1921. The rule 
as altered by these Acts may be stated as follows :— 

Subject to the limitations ajid provisions contained in 
sections 113, 114, 115 and 116 of the Indian Succession Act, 
1925, no bequest shall be invalid by reason only that any person 
f or whose benefit it may have been made was not born at the date 
of the testator’s death. 

This rule, however, is not of universal application, but is 
confined to the following cases, namely :— 

(i) to wills executed on or after the 14th February 1914, by 
Hindus domiciled in the province of Madras except the 
city of Madras, and, in the case of wills executed before 
that date, to such of the dispositions thereby made as 
are intended to come into operation at a time which is 


St. 

372,373 


(z) Haja of Rirnnad v. Sundara (1019) 40 I.A. 
04, 42 Mad. 581, 49 I.C. 704, (’18) A.PC. 
150. See also Khajeh Solehman Q nadir v. 
Xawnb Sir Salimnllah (1922) 49 I.A. 153, 

40 Cal. 820, 09 I.C. 138j ('22) A.PC. 107. 

(a) Jatinlrti v. Ohanashyam (1923) 50 Cal. 200, ' 

72 I.C. 1019, («3) A.C. 27. j 

(b) Manohar Mukherji v. Bhupendranath i 

Mukherji (1933) 00 Cal. 452, 141 I.C. 544, I 


(’32) A.C. 791 overruling Mathura Hath v. 
bakhi X(train (1923) 50 Cal. 420, 75 I.C. 
435, (’24) A.C. 08. 

(c) Mangaldas v. Krishnabai (1882) 0 Boin. 38. 

(d) Alangatnonjori v.-Sonamoni (1882) 8 Cal. 

637; lladha Prasad v. Ranimmi Dati 
(1911) 38 Cal. 188, 8 I.C. 1001, S.C. on 
appeal. 41 Cal. 1007, 41 I.A. 170, 23 I.C, 
713, (’14) A.PC. 149. 
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subsequent to that date : Hindu Transfers and Bequests 
' Act, 1914; 

(ii) to wills executed on or after the 20th September, 1916, by 
Hindus in any part of British India except the province of 
Madras : Hindu Disposition of Property Act, 1916 ; 

(iii) to wills executed on or after the 27th March , 1921 , by 
Hindus domiciled within the limits of the ordinary original 
civil jurisdiction of the High Court of Madras, and, in 
the case of wills executed before that date, to such of the 
dispositions thereby made as are to come into operation 
at a time subsequent to the 14th February, 1914 : Hindu 
Transfers and Bequests [City of Madras] Act , 1921. 

For the throo Acts mentioned in the section and the history of the legislation on the 
subject, see notes to see. 360 above. r 

The limitations subject to which a bequest can be mado in favour of an unborn 
person are set out in secs. 383-387 bolow. 

374. Election.—Though a Hindu governed by the 
Mitakshara law cannot dispose of by will his undivided interest 
in coparcenary property, he may bequeath his self-acquired 
property to his coparcener and his undivided interest in the 
coparcenary property to ( a third person. Such a disposition 
is valid, and the coparcener to whom the self-acquired property 
is bequeathed will have to elect, after the testator’s death, as 
to which of the two properties he would take. He cannot 
have both ( e ). 

375. Probate, letters of administration and succession 
certificate.—(1) ..In the case of Hindu wills of the classes 
specified in clauses (a) and (b) of sec. 57 of the Indian Succession 
Act, 1925, [s. 369 abov$], no right as executor or legatee can bo 
established in a Court of Justice, unless a Court of competent 
jurisdiction shall have granted probate of the will. But no 
probate is necessary to establish such right in the case of other 
Hindu wills (cl). 

(2) Where a Hindu dies intestate, it is not necessary in 
any case to obtain letters of administration to the estate of 
the deceased to establish a right to any |>art of the property 
of the deceased. 

(3) But where the suit is one to recover a debt due to the 
estate of a deceased Hindu, no decree can be passed against 

(e) JSishan C'hand v. Narinjan (1020) 10 I (el) Ahmed v. Qhtiia (1945) Nag. 562, (’46) 
Lai). 389, 113 I. C. 298, (28) A. L. 007. 1 A.M. 237. 
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the debtor except on the production of a probate or letters 
of administration or a succession certificate. 

Sub-see. (I).—Sub-sec. (I) is a ro-production of seo. 213 of the Indian Succession Act, 
1925. Where probato is necessary to establish a claim in a Court of law, it is sufficient 
if the probate is produced when the decree is passed. The suit may be instituted without 
a probate (/). 

Sub-see. (2). —See the Indian Succession Act, 1925, sec. 212. 

Sub-see. (3). —This sub-section is a reproduction of seo. 4 of the Succession Certificate 
Act, 1889, now the Indian Succession Act, 1925, sec. 214. A succession certificate is 
necessary in a suit by a son to recover money which was tho self-acquired property of 
his deceased fathor ( g ) or in the execution by a widow of a money decroo obtained by 
her husband (A). But no such certificate is necessary to recoror money to which the 
plaintiff becomes entitled by survivorship ( i ). 

Who may oppose grant of probate. —Whero the nearest reversionary hoir to a Hindu 
testator refuses without sufficient cause to oppose grant of probato, the next porson in 
the lino of succession may opposo it (j). In the last mentioned case the Court applied 
the principle stated in soc. 2b7 above. 

Letters of administration where deceased was joint in estate.—No probato or letters 
of administration can be granted in rospeot of joint family property. But whero such 
property Btands in the name of tho manager or other member of the family, letters of 
administration may be granted to tho surviving coparcener as his heir to tho legal estato 
in that property, and limited to that property, under sec. 250 of the Indian Succession 
Act, 1925 ( k ). This constantly happens in tho case of shares of a limited company. 

376, Vesting of estate in Hindu executor or administrator.— 
The executor or administrator of a deceased Hindu is his legal 
representative for all purposes, and all tho property of tho 
deceased vests in him as such (l). 

See Indian Succession Act, 1925, sec. 2lf, corresponding with sec. 4 of tho Probate 
and Administration Act, 1881. 

No vesting of coparcenary property. —Coparconary property cannot be disposed of 
by will. Hence it cannot vest in tho executor (m). • 

Character of Hindu executor.— Before the passing of tho Hindu Wills Act, 1870, the 
estate of a deceased Hindu did not vest in his executor, evon if probate was granted to 
him. The executor was not the logal representative of tho docoased person, but was 
practically a manager of the estato with no greater power than tho manager of the ostate 
of a minor, unless the will guve him greater powers. The grant of probate and letters of 
administration took effect only for the purposo of recovering debts and securing debtors 


(/) Chandra Kishore v. Prasanna Kumari (1911) 
38 (.A. 7, 38 Cal. 327, 9 I.C. 22, a case 
under s. 187 of the I. S. Act, 1805, as 
applied to HlniiU wills by the Hindu Wills 
Act [now s. 213 of tho I. 8. Act, 1925, as 
applied by s. 57 of that Act). 

(a) Vairavan v. Srinivasachanar (1921) 44 Mad. 
409, 02 Ij-C. 944, ('21) A. M. 10S [F.B.]; 
Venkataramanna v. Venkayya (1891) U 
Mad. 377. 

(h) Jpdowbai v. Puranmal (1944) Nag. 832. 

(») Raghavendra v. Bhima (1892) 18 Bom. 
349; Jugmohandas v. Allu Maria (1895) 
19 Bom. 338: Sital Proshad v. Kaiful 
Sheikh (192‘J) 20 C.W.N. 488, 05 l.C. 
307, (’22) A.C. 149. 

(j) Shib Charan Das, In the goods of (1929) 


66 Cal. 1070, 121 I.O. 087, (’80) A.C. 150. 

(k) Qopalaswamy v. Meenakshi (1929) 7 Kang. 

39, 116 1.0. 005, (’29) A.lt. 99; Bank 
of Bombay v. Amhalal Sarabhai (1900) 24 
Bom. 850 ; Mussamat Ottam v. Dina Nath 
(1918) 54 PnnJ. Bcc. no. 139, 40 I.C. 454, 
(■18) A. L. 240. 

(l) Sir Mahomed Yusuf v. Uargovandas (1923) 

47 Bom. 231, 70 I.C. 208, (’22) A. B. 392 ; 
Bamiah v, Venkatasabbamma (1920) 49 
Mad. 201, 94 I.C. 83, (’20) A.M. 434 
[F.B.]; Ganapalhi v. Sivamalai (1913) 
30 Mad. 575, V I.C. 4. 

(w) Ujamhai v. Uarakehand Qovindji (1935) 
59 Bom. 044. 37 Bom. L.R. 800, 150 I.C. 
021, (’35) A.B. 242. 
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376-377 are conferred upon executors and administrators by the Indian Succession Act, 1925 (n). 

Such was the stato of the law prior to the Hindu Wills Act, 1870. That Act 
incorporated sec. 179 of the Indian Succession Act, 1865, which provided that “the 
executor or administrator, as the case may be, of a deceased person, is his legal represen¬ 
tative for all purposes, and all tho property of the deceased person vests in him as such.” 
The Hindu Wills Act, 1870, however, did not apply to all Hindu wills. It applied only to 
(1) wills made within certain local limits, and (2) to wills relating to immoveable property 
situated within those limits [see sec. 369]. The Probate and Administration Act which 
applied to all Hindu wills, was not passed until 1881. The latter Act repealed the said 
sec. 179 as part of the Hindu Wills Act, but re-enacted it as part of itself in sec. 4. Both 
these Acts have been repealed and re-enacted by the Indian Succession Act, 1925. 
Sec. 211 of the latter Act corresponds to sec. 4 of the Probate and Administration Act. 

Vesting of property in executor without probate .—The estate of the deceased vests in 
the executor whether he has obtained probate or not (o). 

The contrary decision of the Calcutta High Court on the Probate and Administration 
Act, 1881, is now of no importance (p). , 

A and B are executors of C’s will. A alone obtains probate. This is no bar to 
B’b acting as a legal representative of C’s estate ( q ). 

376A. Power of Hindu executor or administrator to dispose 
of property.—(i) A Hindu executor has power to dispose of the 
property of the deceased vested in him [sec. 376 above]. In the 
case, however, of immoveable property, this power is subject to 
any restriction contained in the will, unless he has obtained 
probate of the will and also leave from the Court which granted 
the probate to dispose of such property. 

(2) A Hindu administrator has power to dispose of the 
property of the deceased vested in him [sec. 376 above]. In 
the case, however, of immoveable property, he cannot mortgage 
it or charge it or,transfer it by sale, gift, exchange or otherwise, 
or grant a lease of it for a term exceeding five years, unless he 
has obtained the permission of the Court which granted the 
letters of administration to do so. 

See Indian Succession Act, 1925, sec. 307, corresponding with sec. 90 of the 
Probate and Administration Act, 1881. 

377. Intention of testator.—“ In determining the construc¬ 
tion [of a will ] what we must look to, is the intention of the 
testator. The Hindu law, no less*than the English law, points 
to the intention as the element by which w« are to be guided in 


(n) Maniklal v. Mancherji (1878) 1 Bom. 260, 
275; Jugmohandat v. Pallonjee (1808) 22 
Bom. 1; Kherodemoney v. Doorgamonty 
(1870) 4 Cal. 465, 468 ; Sarat Chandra v. 
Bhupmdra Nath (1808) 25 Cal. 103; Amul- 
ya v. Ealida* (1005) 32 Cal. 861; Mina 
Kurrutulain v. Nuzbul-ud-Doxda (1006) S3 
Cal. 116,129, 130, 32 I.A. 244, 267-258. 
<o) Mahomed YueuJ v. Hargovandat (1023) 47 


Bom. 231, 70 I.C. 268, (’22) A.B. 302; 
Venkatarubbamn.a v. Bamayya (1082) 55 
Mad. 448, 50 I.A. 112, 186 I.C. Ill, (’82) 
A.FC. 02. 

(®) Sakina Bibee v. Mahomed Ithak (1010) 
37 Cal. 880, 8 I.C. (65 

(o) Chidambara v. Xriehnaeami (1016) 30 Mad. 
365, 368-369, 28 I.C. 221, ('16) A.M. 720. 
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determining the effect of a testamentary disposition; nor. 

is there any difference between the one law and the other as 
to the materials from which the intention is to be collected. 
Primarily the wotds of the will are to be considered. They 
convey the expression of the testator’s wishes, but the 
meaning to be attached to them may be affected by 
surrounding circumstances , and where this is the case those 
circumstances no doubt must be regarded (r).” 

“ In all cases the primary duty of a court is to ascertain 
from the language of the testator what were his intentions, i.e., 
to construe the will. It is true that in so doing they are 
entitled and bound to bear in mind other matters than merely 
the words used. They must consider the surrounding 
circumstances, the position of the testator, his family relat ionships, 
the probability that <he would use words in a particular sense, 
and many other things which are often summed up in the 
somewhat picturesque figure. c The Court is entitled to put 
itself into the testator’s armchair.’ Among such surrounding 
circumstances which the Court u bound to consider none 
would be more important than race and religious opinions, 
and the Court is bound to regard as presumably (and in many 
cases certainly) present to the mind of the testator influences 
and aims arising therefrom . . . This fundamental prin¬ 

ciple does not clash with the principle that the Court will 
not necessarily apply English rules of cotistruction to such a 
will as we have here to deal with. . . Nor does this funda¬ 

mental principle clash in any way with what is sometimes 
called, ‘ giving a liberal interpretation ’ to native wills. That 
native testators should be ignorant of the legal phrases proper 
to express their intentions, or of the legal steps necessary 
to carry them into effect, is one of the most important of the 
‘ surrounding circumstances ’ which the Court must bear in 
mind, and it is justified in refusing to allow defects in expres¬ 
sion in these matters to prevent the carrying out of the testator’s 
true intentions. But those intentions must be ascertained by the 
proper construction of the words he uses, and once ascertained 
they must not be departed from ( 5 ).” 

It is clear from the passage cited above that the intention 
of the testator is to be gathered primarily from the language of 

(r) Soorjeemoney Donee ▼. Dmobundoo Mullick 109, 221-223.41 I. A. 61, 70-72, 23 I.C. 

(1867) 0 M.I.A. 626, 661. 106 ; Satanka Bhutan v. Oopi Ballav (’35) 

(•) Naratimha vtParthasarathy (1914) 37 Mad. A.C. 716, (1936) 63 Cal. 385. 159 I.C. 437. 


S. 377 
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the will. Where the language is clear and consistent, it must 
receive its literal construction, unless there is something in the 
will iteelf to suggest departure from it {t). If the real meaning 
can be reasonably ascertained from the language used, that 
meaning is to be enforced to the extent and in the form which 
the law allows (u). Clear and unambiguous dispositive words 
are not to be controlled or qualified by any general expression of 
intention (v). Technical words or words of known legal 
import, must have their legal effect, even though the testator 
uses inconsistent words, unless those inconsistent words are of 
such a nature as to make it perfectly clear that the testator did 
not mean to use the technical terms in their proper sense. Thus 
the words “ become malik (owner) ” confer an heritable and 
alienable estate, unless the context indicates a different meaning. 
Similarly the words putra putrade krame t have acquired a 
technical force, and are used as meaning an estate of inherit¬ 
ance (w). At the same time it must be recognized that 
documents in the vernacular are often expressed in loose and 
inaccurate language, and thus sometimes a meaning more, 
extended or more retricted than the literal meaning may have 
to be given to particular words in vernacular documents 
provided the context justifies doing so (a?). Particular words 
in a will should not be ednstrued with reference to similar 
words in another will. The will must be read as a whole to 
ascertain the intention of the testator and where the intention is 
clearly expressed by unambiguous words in certain clauses 
other words in other clauses repugnant to them may. be 
discarded ( y). 

Where a testator bequoathed his proporty to his wife absolutely with a condition 
that if unchastity is established the reversioners should share the property equally, it 
was held that unchastity does not cQver re-marriage in the absence of a clause prohibiting 
re-marriago ( 2 ). 

378. Ordinary notions and wishes of Hindus to be taken into 
consideration.—“ In construing the will of a Hindu it is not 


[t) Gurusami v. Sicakami (1895) 18 Mad. 347, 
358, 22 I.A. 119, 

(«) Tagore v. Tagore (1872) 9 Bcng. L.R. 377, 
395 I.A. Sup. Vol. 47, 05; Rani Taro- 
kessur Roy v. Soshi (1883) 9 Cal. 952, 
10 I. A. 61. * 

(v) Batant Kumar Basu v. Ramthankar Ray 
(1932) 59 Cal. 859, 138 I.C. 882, (’32) A.C. 
600. 

t») LalU Mohun v. Chukkun Lai (1897) 24 Cal. 
834, 24 I.A. 76; Surajmani v. Rabi Nath 
(1908) 30 All. 84, 35 I.A. 17; Pratapsing 
v. Agarsingji (1919)^6 I.A. 07, 43 Bom. 
778, 60 I.C. 457, (’18) A.PC. 192; 


Soorjeemoney Dossee v. Denobundoo 
Muliick (1857) 6 M.I.A. 626, 661; 
Bissonauth v. Bamasoondery (1867) 12 
- M.I.A. 41, 59. See also Ram Narayan 
Singh v. Ram Saran Lai (1019) 46 I.A. 88, 
46 Cal. 683*50 I.C. 1, (’18) A.PC. 203. 

(x) Rajendra Prasad v. Gopal Prasad (1930) 
67 I.A. 296, 10 Pat. 18V, 127 I.C. 743, 
(’30) A.PC. 242. 

(y) Ranhya Lai Mis sir v. Met. Kira Bib* 
(1986) 16 Pat. 151, 163 I.C. 940, (’36) 
A.P. 323. 

( 2 ) Ear Bux Singh v, Musammat Shanti Dei i 
(1941) 16 Luck. 414, 192 I.C. 53, (’41) 
A.0.353. ‘ 
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improper to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with respect to the 
devolution of property. It may be assumed that a Hindu 
generally desires that an estate, especially an ancestral estate, 
shall be retained to his family, and it may be assumed that a 
Hindu knows that, as a general rule, at all events, women do 
not take absolute estates of inheritance which they aro enabled 
to alienate ” (a) [s. 143]. The predilections of the class to 
which the testator belongs may be kept in view (6). Where 
a testator gave certain properties to his daughters with a 
direction that they should enjoy the interest with their sons, 
grandsons, etc., and that neither the daughters nor their sons or 
grandsons, etc., should be entitled to give, sell or mortgage the 
properties, it was held that the daughters and the daughter’s 
sons took only life estates (c). 

(«) Mahomed Shumsool v. Shewukram (1874) 14 
Bcng. L.K. 228, 231, 232, 2 I.A. 7,14-15 ; 

Hadha Prosad v. Ranee Mani (1008) 35 
Cal. 890, 002, 35 I.A. 118,120. 

({>) Sasanka Bhutan v. (lopi Ballav (1035) 159 


I.C. 437, C35) A.C. 710. 

( c) Hihabathi l)ebi v. Mahendra Chandra Laluri 
(1037) 1 (’a!. 400, 173 I.C. 857, (’38) A.C. 
34. 
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CHAPTER XX. 

RULES COMMON TO GIFTS AND WILLS. 

379. Tagore ease.—Tlie leading case . on Hindu wills 
and gifts is the Tagore case (d) decided by the Judicial Com¬ 
mittee in the year 1872. A synopsis of that case is given in 
illustration (e) to sec. 382 below. The rules laid down in 
that case and the decisions founded thereon are set out in the 
following .sections. The fundamental principle underlying 
those rules may be stated as follows :— 

Subject to the provisions of sec. 368, a Hindu may give or 
bequeath his property to any one he likes. He may not only 
direct who shall take the estate, but may also direct what 
quantity of estate they shall take. But the person who is to 
take must be in existence at the date when the gift or bequest 
is to take effect, and the estate given to such person must be an 
estate recognized by the Hindu law. The validity of a gift or 
bequest depends on the fulfilment of the conditions not only as 
to the person who is to take, but also as to the estate which is 
to be taken by him. The mere fact that the donee is a person 
capable of taking under the deed or will is not sufficient to vali¬ 
date the gift. It is further necessary that the estate given to 
him must be one recognized by the Hindu law. As to what 
estates are not recognized by that law, see sec. 382 below. The 
rules laid down in the Tagore case as applicable to Hindu 
wills, are applicable to hereditary offices and endowments as 
well as to immoveable property (e). ^ 

In cases governed by the Hindu Transfers and Bequests 
Act, 1914, the Hindu Disposition of Property Act, 1916, and 
the Hindu Transfers and Bequests [City of Madras] Act, 1921, 
a grant may be made to'hn unborn person subject, however, to 
the limitations and provisions contained in those Acts [see 
secs. 383 to 387 below], 

380. Estate of inheritance.—(7) An important rule applica¬ 
ble to wills and deeds of gift is that a benignant construction 
is to be used ; and that if the real meaning of the document 
can be reasonably ascertained from the language used, though 
that language be ungrammatical or untechnical, or mistaken 
as to name or description, or in any other manner incorrect, 

id) Tagore v. Tagore 0872) 0 Beng. L.B. I (•) Ganeeh Chander v. Lalbthari (1030) 05 I.A. 

377, I.A. Sup. Vol. *7. 448, 38 Bom. L.B. 1250, 104 I.C. 347, 

C30) A.PC. 318. 
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provided it sufficiently indicates what was meant, that meaning S. 380 
shall be enforced to the extent and in the form which the law 
allows. Accordingly, if the gift confers an estate upon a man 
with words imperfectly describing the kind of inheritance 
but showing that it was intended that he should have an estate 
of inheritance, the language would be read as conferring an 
estate inheritable as the law directs. If, an estate were given 
to a man simply without express words of inheritance, it 
would, in the absence of a conflicting context, carry by Hindu 
law (as under the present state of law it does by will in England) 
an estate of inheritance. Thus a gift to A simply without the 
words “ and his heirs ” would, in the absence of conflicting 
context, pass by Hindu law an absolute estate. If there were 
added to such a gift an imperfect description of it as a gift 
of inheritance, not excluding the inheritance imposed by the 
law, an estate of inheritance would pass. If again, the gift 
were in terms of an estate inheritable according to law, with 
superadded words, restricting the power of transfer which the 
law annexes to that estate, the restriction would be rejected, as 
being repugnant, or, rather, as being an attempt to take away 
the power of transfer which the law attaches to the estate which 
the giver has sufficiently shown his intention to create, though 
he has added a qualification which the law does not recognise. 

(2) If, on the other hand,.«the gift were to a man and his 
Jieirs, to be selected from a line other than that specified by 
law, ^expressly excluding the legal course of inheritance, as, 
for instance, if an estate were granted to a man and his eldest 
nephew, and the eldest nephew of such eldest nephew and so 
forth for ever, to take as his heirs, to Jbhe exclusion of all other 
heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime, then inas¬ 
much as an inheritance so described is not legal, such a gift 
cannot take effect, except in favour of such persons as could 
take under a gift and to the extent to which the gift is in¬ 
consistent with the law. The first taker would, in this case, 
take for his lifetinfe, because the giver had at least that inten¬ 
tion. He could not take more, because the language is in¬ 
consistent with his having any different inheritance from that 
which the gift attempts to confer, and that estate of inheritance 
which it confers is void (/). 

(J) Tagore v. Tagore (1872) 9 Beng. L.R. 377, v. Nanda Kumar (1900) 33 Cal. 1306. 

395,1.A. Sup. Vol. 47, 60; Manikgamula 
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. 381. Limited estates.—A Hindu may create a life-estate or 

3*® successive life-estates or any other estate fojr a limited term, 
provided the donee is a person capable of taking under the 
deed or will (g). 

382. Estates repugnant or unknown to Hindu law.—A man 
cannot create a new form of estate, or alter the line of suc¬ 
cession allowed by law, for the purpose of carrying out his 
own wishes or policy. Inheritance does not depend on the 
will of the individual owner. Inheritance is a rule laid down 
(or, in the case of custom, recognised) by the State, not merely 
for the benefit of individuals, but for reasons of public policy. 
It follows directly from this that a private individual, who 
attempts by gift or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, and that the 
gift must fail, and the inheritance take place as the law 
directs ( h ). A 'will in favour of the testator’s widow prohibiting 
all transfer of the property directing that all management 
of the property should be made after consultation of certain 
persons and giving her powers of nominating a legatee by her 
will, such legatee possessing certain qualifications is an attempt 
to create an estate unknown to Hindu law and is void (i). 

A will or deed cannot institute a course of succession 
unknown to the Hindu law: and in conferring successive 
estates, the estate of inheritance must be such as is known 
to the Hindu law. All estates of inheritance created by gift 
or will, so far as they are inconsistent with the general law of 
inheritance, are Void as such. An English estate tail is an 
estate unknown to the Hindu law; no person, therefore, 
can succeed under a gift or will as heir to such an estate (j). 
On this ground, wills and gifts which direct an estate to go in 
an order of succession which excludes female heirs (k) [that 
is, an estate in tail male], or male heirs ( l ), or heirs by 
adoption (m), or daughters and their sons (»), or includes only 
some of the heirs (o) have been held invalid to that extent. 

( g) Tagore v. Taoore (1872) 0 Deng. I<. It. 377, ' v. Boggaramanna (1896) 10 Mad. 601 ; Lat 

4061.A. Sup. Vol. 47,75 ; Hatii Tarokessur 1 Vhanlaxnti Hariprased (1021) 45 Bom. 

Roy v. &o«Ai( 1883) 0 Cal. 062,101 A. 61. i 1038, 62 I.C. 37, (’21) .\.B. 262. 

(A) (1872) 0 Bang. L.K. 377, 394-395 I.A. Sup. (/) Kanhamna v. Ktnihamli(\90Q) 32 Mad. 315, 
Vol. 47, 66-06, eupra. 1 1 I.C. 195 ; Chandra Choor Dev v. Vibhutv 

(i) Ramu v. i£a«Ai(1944) All. 0. Bhuihan Deva (1944) 23 Pat. 703. 

(j) (1872) 0 Bong. I..R. 377, 306 I.A. Sup. Vol. (m) Ruriya Ran v. Raja oj Pittapur (1886) 0 

47,fupra ; Krutoromoniv. A r armdio (1880) , Mad. 400,13 I.A. 07 

16 Cal. 383, 802,1#I.A. 20. (n) Puma Sashi v. Kalidhan (1011) 88 Cal. 603, 

(A) Rani Tanketnir Roy v. Sothi (1883) 0 Cal. - 38 I.A. 112,11 l.C. 412. 

052,10 I.A. 61 j VuUubhdat v. Cordhandat (o) Manohar Mukherji v.Bhupendranath hltik- 
(1800) 14 Bom. 860; Vwilnto v. Chella- herji (1033) 60 Cal. 452, 141 I.C. 644, (’82) 

yammi (1804) 17 Mad. 150 ; Lakshmakka AX'. 701. 
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Illustrations. 

(a) Property is bequeathed to B, and after him to the heirs male of his body, Hiat is, 
his heirs in tail male. * 

This caso gives riso to the following throo points:— 

laf point.- — The estate tail is void. —The bequest to B'a hoirs is void, for the estate 
attempted to bo conferred upon them is an estato in tail male, and Buch an estato is 
unknown to the Hindu law. 

2nd point. — B takes an estate for life. —Does B take any interest under tho will ? If 
so, does he tako an absolute estate or a life estate only ? Tho answor is, that B takes 
a life estate only. He does not tako an absolute estate, for the rosult of putting that 
construction on tho will would bo that 11, as absolute ownor, might mortgage or give 
away the property, in which case tho property might pass away from tho family to a 
mortgagee or a stranger donee. To adopt this construction would bo in effect to make a 
new will for the testator and one which, so far from carrying his intontion into offect , 
would be in direct opposition to his intontion, and indood to his main object, viz., to keep 
tho property in tho family. But B cortainly does tako an estate for life, as in rospoct of 
him “the givor had at least that intention”. Tho presumption is that tho testator 
intended to benefit B personally for it is cloar that if the bequest to B and his heirs in 
tail male were valid, it would have carried with it tho enjoymont by B of tho property 
during his lifo. “ This intention, though it is mixed up with an intontion to givo an estate 
tail, may lawfully take effect.” 

• 3rd point. — Heir-at-law entitled to whole estate uftcr B'a death.—(a) Tho rosult is that 
B takes an estate for lifo, and on his doath tho property will revert to tho testator’s estate, 
that is, it will go to tho testator’s heirs (p). Tho rule of English common law 
that the undisposed of residue of personal estato vests in tho executor bonoficially, does 
not apply to the will of a Hindu tostator in India (9). 

(b) A, aftor providing for certain legacies, bequeaths tho residue of his property 
to his executor upon trusts to pay the income to his daughter B during her lifetime and 
after her death upon trust to convey tho property to his brothers C and D in equal shares 
and to the heir or heirs male of their or either of their bodies and on failure of theso to the sons 
of his daughter B. 

C Ijad three sons living at A’a death. D had no son living at A'6 death but two 
Bons are born to him after A'a death, and during B'a lifetime. 7^had no son at A’a doath, 
but six sons are born to her after A' s doath. What are tho rights of tho partios under 
the will T 

B takes an estato for lifo. C and D each takos an estate for his lifo in ono moiety 
of tho residue in remainder expectant on tho death of B. Tho bequest to tha heirs of 
C and D is void as it is a bequest of an estate tail. B'a sons are not entitled to any 
interest under tho will, as none of them was in existence at tho testator’s death, and 
further, because tho estato purporting under the will to bo devised to them was already 
void before it could pass to them. Tho result is that on tho deaths of C and D respec¬ 
tively, his moiety will pass to the testator’s heir. If C dies in B’a lifotimo, and if B is the 
heir-at-law, 0”s moiety will pass to B, so that B will be entitled in possession to ono 
moiety of tho residuo : Kpstoromoni v. Narendro (1889) 10 Cal. 383, 10 jF.A. 29. 

In dealing with tho contention that tho brothers took an absolute) estate, their 
Lordships observed as follows :— 

“ Their Lordships cannot seo where tho absolute gift of tho property to tho brothors 
comes in. It is given, not to them, but to them and their heirs male. Why should tho 
words ‘heirs male’ be introduced at all, if an estato descendible to heirs general ha* 

(p) Tagort V. Tagore (1872) 9 Beni?. L. R. 377, j v. Nanda Kumar (1906) 33 Cal. 1306. 

95 I.A. Sup. Vol. 47, 66 ; Manikyamala | (j) Lallubai v. Mankuvarbai (1878) 2 Bom. 388. 
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previously been given ? The words must mean cither that the estate of inheritance given 
to th <4 1 rot hers is a qualified one, or that the heirs male are to take somehow by way of 
direct gift from the testator. The latter of these two alternatives can only bo reached by 
reading the word ‘ and ’ ns if it was ‘ or ’. Indeed one passage of tho judgment looks as if 
this construction was in the mind of tho loarned judges. They point out that no words of 
limitation are attached to the words ‘heirs, &c.’ And th'.y add, ‘this Bhows that the 
intenlion was that whenever tho estate was conveyed from his own trustees to his half- 
brothers who might be alive, or to their or either of their male descendants, it was to be 
an absolute estate as soon as it becomes vested in them.’ This cannot refer merely to the 
circumstance that in making the conveyance after the daughter’s death it might be neces¬ 
sary, if tho brothers themselves wero dead, to convey to their heirs, bocause, on the hypo¬ 
thesis of an absolute interest in the brothers, the conveyance would be to the heirs general 
or it might be jto the alienees, not to tho male descendants. The absence of words of 
limitation after the words ‘ heirs, &e.,’ does not appear to their Lordships to be of much 
significance ; but, as far ns it goes, it rather favours the appellant’s than the respondent’s 
construction, because if * heirs, &e.,’ are themsolves words of limitation, words of limita¬ 
tion attached to them would be inappropriate; otherwise they would be appropriate, 
and they would tend to show that tho ‘heirs’ wero objects of direct gift. But upon 
putting it to Mr. Rigby whether he claimed to read the word ‘ and ’ in a disjunctive sense 
he at once disclaimed any such contention, and indeed it is obvious that there are great 
difficulties in tho way of such a construction, even if it would better tho position of tho 
respondents. Their Lordships therefore find that the first of the two alternative construc¬ 
tions is the only possiblo one.” * * 

(c) A bequeathes certain property to his three nephews, B, C and D, “ for the 
payment of the expenses of their pious acts.” He then directs as follows : “ My three 

nephews shall possess the property in equal shares. They shall have no rights to alienate 
the same l>y gift or sale; but they •‘their sons, grandsons and their descendants in the 
male line shall enjoy tho same. If any die without leaving a male child, his Bbare shall 
devolve on the surviving nephews and their male, descendants, but not on his other heirs. 

A dies leaving him surviving the three nephews, B, V and D, and a son F. B dies 
unmarried. Then C dies leaving a widow, but no issue. F sues D tor a declara¬ 
tion of his rights in the property. What aro the rights of the parties at this stage in the 
property ? « 

The bequest to the sons, grandsons and descendants of the nephews in tho male 
line is void, for the effect of it is to exclude females altogether. Such an estate of 
inheritance is inconsistent with tho genoral law of inheritance which admits males as 
well as females to succession. l*hc attempt to confine tho succession to males to the 
entire cwelusion of females, is a distinct departure from Hindu law, * excluding ’ in the 
terms of tho judgment in the Tagore ease, ‘ tho legal course of inheritance 

On -4’s death B, C ami J) each took an estate for life in one-third of the property. On 
B's death, his share went to his two brothers, C and />. On the death of C, D as the 
survivor of tho three brothers, became entitlod to a life estate in the whole of the property 
[s. 389]. 

In the case on which this illustration is based, it was contended that the intention 
of the testator Was to confer an absolute estate on B, C and*!), and that that intention 
might be effectuated by striking out that portion of the will which excluded females 
from succession. But this contention was overruled. The Judicial Committee said: 
“ To alter the words prescribing tho courso of succession, so as to admit females, would 
be in effect to make a ( new will for the testator and one which, so far from carrying his 
intentions into effect, would be in direct opposition to his intention, ^and indeed to his 
main object expressed in other parts of his will, as well as in this clause, viz., to exclude 
females.’’ Tho result is that on D’s death, the whole property will revert to A’s estate 
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and pass to his heirs. If F is alive at D' s death, it will pass to him as the heir of .4 : 
Rani Tarokessuar v. Soshi (1883) 9 Cal. 952, 10 I.A. 51. 

(d) Two brothers subject to the Dayabhaga school of Hindu law execute » joint 
will whereby they purpoijb to provide for the permanent devolution of their respective 
properties in the direct male line, including adopted sons, with the conditions that on 
failuro of lineal male heirs in one branch the properties belonging to that branch should 
go to the other, subject to the same rule; and that only in the absence of male descendants in 
the direct line in either branch should the propertios go to female heirs or their descendants. 
The documont is invalid and void. The object of the document is cloarly to alter the 
rule of succession in the family to which tho parties belonged by excluding female heirs 
and their descendants. Under it tho femalo heirs and their descendants are not to receive 
the shares prescribed for them by tho Hindu law of inheritance until thoro is an indefinite 
failure of male issue in both branches of tho family. The result is that on tho death 
of either of the two exocutants, his share w'ill pass to his heirs according to tho 
Dayabhaga law: Puma Soshi v. Kalidhan (1911) 38 Cal. 503, 38 I.A. 112, 11 I.C. 412. 

Note. —Tho above case as well as tho Tagore case [ill. (c)] must be distinguished from 
a case like the one in ill. (a) to sec. 389. The latter caso doos not point to an indefinite 
failure of male issue, but to a failuro of male issue of any of tho testator’s sons at the time. 
of the death of that son (r). 

(e) Tagore case. —In the Tagore case property was bequoathed— 

(1) to A for lifo; 

to A’s eldost son for life; 

in strict settlement upon the =to A and his heirs in tail male, 

first and other sons of such 
eldost son successively in tail 
male. 

(2) “ after tho failure or determination ’ of tho above ostato, to B and his 
heirs in tail malo, 

(3) “after the failuro or determination ” of tho last mentioned estate, to tho 
heirs of C in tail malo. 

The will expressly adopted primogeniture in tho malo lino through males, and excluded 
females and their descendants (s). 

At tho time of the testator’s death. A, the head of tho first sories of ostatos, had 
no son. B, the head of tho second serios of estates, had a son D bom in tho lifotimo of 
tho testator. C was dead at tho making of the will but left a grandson F born in the 
lifetime of the testator. The testator died leaving an only son, S. No provision was made 
for him in tho will, as ho had bocome a Christian. Somo time after tho tostator’s doath, 
his son S brought a suit to set aside tho will. It was held that A took an ostato for life 
that all other bequosts were void, and that the plaintiff, as the fioir of the testator, was 
entitled to tho whole state after the doath of A. Tho estates tail woro void, for they 
were inconsistent with tho Hindu law of inheritance. It was also hold that B and D, 
though they were in existence at the tostator’s death, tdbk nothing undor tho will, for they 
were only to take “ after the failuro or determination ” of tho previous series oLestatea, 
that is to say, after the actual exhaustion of the line of A in conformity with the will. This 
event had not arisen and could not arise. The incapacity of A’a lino to succeed by reason 
of the illegality of the will did not ontitle B or D to any benefit under tho will. For tho same 
reason, F though he was in existence at the tostator’s death, took nothing undor tho will : 
Tagore v. Tagore (1872) 9 Beng. L.R. 377, I.A. Sup. Vol. 47. Tho plaintiff’s conversion 
to Christianity was no bar to his succession to his father’s ostato, having regard to the 
provisions of the Casta Disabilities Removal Act, 1850. 

Note. —A Hindu may entirely disinherit his son or othor heir by bequeathing tho 
whole of his property to another. By so doing, he does not create an estate inconsis¬ 
tent with the general law of inheritance: he merely exercises the power which the 
Hindu law allows him. But what the Hindu law does not allow is to confer upon any 


(r) Soorjeemoney Honey v. Denobundoo Alullick 
(1862) 9 M.I.A. 123, 134. 
is) See also The Administrator General of Bengal 


v. Lalbihari I$ar (1934) 61 Cal. 39, 152 
I.C. 710, (’34) A.C. 629. 
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S. 382 legatee an ostato whit li would bo inconsistent with the Hindu law of inheritance, in other 
words, an estate which would exclude the legal course of inheritance. An estate is 
said to bo inconsistent with tho Hindu law of inheritance if it is givon to A and the heirs 
mule of his body, for tho clloet is to oxcludo/emafe heirs. If it wore givon to A absolutely, 
then, on A’a death intestate, tho estato would pass according to the general law of 
inheritance to A' s heir, whether Iho heir was a son, or a uidow or a daughter. But the 
attempt to give an estato to A and the heirs male of his body is to oxclude female heirs; 
in other words it is an attempt to alter the line of succession allowed by law. 

(f) A Hindu by a deed of settlement conveys property to trustees upon trust to 
pay tho income arising therefrom to himself for lifo and after his death, as to a one-fourth 
share, to his married daughter K “for her solo and soparato use and after her death in 
trust for tho male heirs of the said K share and share aliko.” K survives the sottlor and 
dies somo years after tho date of tho settlement leaving 6 sons all of whom wore in existence 
at the date of the deed. Tho gift to the sons is an absoluto gift to them of tho property 
and thoy take tho property as tonants in common in equal shares. In the course of the 
judgmont their Lordships of tho Privy Council said: “ In settling tho true construction 

of this deed, therefore, unless there is a special reason afforded by tho deed itself to the 
contrary, tho technical meaning given to words in English law must be disregarded. 
So also must rules liko the well-known rule in Shelly’s case, based hero upon feudal customs 
that have had no cxistonco in Bombay. Further, it is to bo remombered that a gift to a 
class of which no member existed at tho date of tho deed would bo bad, and so also a defi¬ 
nite attempt to croato what in England would bo regarded as an estate tail: see Tagore v. 
Tagore (t). Tho main part of tho respondents’ argument doponds upon this last con¬ 
sideration. Thoy assert that this was tho truo meaning of the gift—to tho malo heirs of 
Krishnabai after Krishnabai’s death—and that it consequently failod. Thoy further argue 
that the words thcmsolvos connote a dosccndiblo quality of ostato with which it was the 
intention of the sottlor to impress the proporty either in tho gift to Krishnabai or to 
tho malo heirs. Their Lordships are i;nablo to accept this view, which is permeated by the 
suggestion that tho words whon used in a Bombay sottlemont aro primarily words of 
inheritance denoting tho character of an estate. They do not think that the male heirs 
of Krishnabai took by inheritance from her. Thoy aro of opinion that tho estato that 
Krishnabai took was defined and limited by her life intorost, and that it was not by 
descent from her but by virtue of a wholly independent gift that her malo hoirs woro bene¬ 
ficiaries under tho doed. These malo heirs being in fact living at tho date of tho deed, no 
difficulty arises .... Thoir Lordships are of opinion that the truo interpretation 
is that tho persons who answer tho description of malo heirs at the date of Krishnabai’s 
doath woro tho porsons in whoso favour an independent gift was made, but that by 
operation of the Hindu law thcro would be excluded from that class peoplo who were not 
living whon tho doed was oxocuted. There is nothing whatevor in tho words of the grant 
to show that tho estato so conferred was anything but an absoluto estate upon such por¬ 
sons. For there is nothing to suggost, on tho ono hand, that such estate was limited to 
thoir lifo or, on the other, that any lino of descent was marked out after their death. It 
is true that the gift is in tho form of a gift of income but it is a gift unlimited in point of 
time, and if thero be no restriction in the gift and no limitations beyond tho actual 
benoficiaries at Krishnabai’s death such a gift carries the whole estate ” : Madhaordo v. 
Balabhai (1928) 65 I.A. 74, 62 Bom. 170, 107 I.C. 119, (’28) A.PC. 33. The rule in this . 
section applies to wills providing for succession of shebaits Jf an endowment («). 

Whon tho huBband gave his wife full powers of transfer over the property but without 
giving her an absoluto estate such a disposition is not repugnant to Hindu Law and 
alienations by her aro binding on the roversioner (v). f, 

(t) (1872) 0 Beng. L.ll. 777, I.A. Sup. Vol. 47. | ('36) A.PC. 318. 

(») Oanesh Chander v. Ldtbehari (1039) 65LA. (v) Bithun Singh v. Shri Thakurji Bangla Nain 
448, 38 Bom. L.K. 1250, 164 I.C. 347, Bhagwan 72 I.A. 27. 
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383. Limitations subject to which a gift or bequest can be 
made to an unborn person.—As has already been stated, a 
Hindu may under the Acts of 1914, 1916 and 1921 referred to 
in secs. 360 and 373 above, dispose of his property by transfer 
inter vivos or by will in favour of an unborn person. This, 
however, can only be done subject to certain limitations and 
provisions. These limitations and provisions are— 

(a) in respect of dispositions by transfers inter vivos , 
those contained in Chapter IX of the Transfer of 

, Property Act, 1882, and 

(b) in respect of dispositions by will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925. 

Chapter II of the Transit# of Property Act, 1882, did not originally apply to Hindus. 
It has now been extended to Hindus by the Transfer of Property (Amendment) Act 20 
of 1929, sec. 3. Tho sections of that Chapter material for the prosent purposes aro 
secs. 13, 14, 15 and 16, which correspond to secs. 113, 114, 115 and 116 of tho 
Indian Succession Act, 1925. Both those sets of sections aio similar in substance; 
they are therefore dealt with togethor in socs. 384,38iJ, 386 and 387 below. 

All the eight sections assume tha# a gift or bequost can bo made in favour of an 
unborn person. They did not apply to Hindus at first. They were gradually made 
applicable to Hindus. The Hindu Transfers and Bequosts Act, 1914, and tho Hindu 
Transfers and Bequests [City of Madras] Act, 1921, incorporated only a. 14 of tho Transfor 
of Property Act and tho corresponding s. 114 of tho Indian Succession Act, boing the 
sections which relato to tho rule against peipetuity. Tho Hindu Disposition of Proporty 
Act, 1916, incorporated two more soctions, namely, s. 13 of tho Transfer of Proporty 
Act and the corresponding s. 113 of the Indian Succession Act. Tho first timo nil tho 
eight sections wore applied to Hindu* gifts and wills was by tho Transfer of Property 
(Amondnfimt) Supplementary Act 21 of 1929, by which all tho throo Acts mentioned 
above wore amended and they were all made uniform : sec ss. 1 If 12 ami 13 of Act 21 
of 1929. 

384. Disposition in favour of unborn person subject to 
prior disposition.—Where a gift is made to a person ndt in 
existence at the date of the gift or a bequest is made to a 
person not in existence at the death of the testator, subject to 
a prior gift or bequest, the later gift or bequest shall not take 
effect, unless it extends to the whole of the remaining interest 
of the donor or testator in the property. 

• Illustrations. 

(1) Gift.—A transfers property of which he is the owner to 11 in trust for A and 
his intended wife, successively for their lives, and, after the death of the survivor, for tho 
eldest son of the inwnded marriage for life, and aftor his death for ^l’s second son. Tho 
interest so created ^pr tho benefit of the eldest son does not tako eifect, because it does 
not extend to the whole of A’s_remaining interest in the property. 
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(2) Bequest. —Property is bequeathed by a father to his son for life, after his death, 
to his son’s wife for life and after her death to certain other persons. The son’s wife 
was iy>t in existence at the date of the testator's death. The bequest to her, not being 
of the whole interest, is void (u>). 

This section is a combination of s. 13 of the Transfer of Property Act, 1882, and 
s. 113 of the Indian Succession Act, 1925. 

385. Rule against perpetuity—(1) Gift. —No transfer of 
property can operate to create an interest which is to take effect 
after the lifetime of one or more persons living at the date of 
such transfer, and the minority of some person who shall be in 
existence at the expiration of that period, and to whom, if he 
attains full age, the interest created is to belong. 

(2) Bequest. —No becpiest is valid whereby the vesting of 
the thing bequeathed may be delayed beyond the lifetime of 
one or more persons living at the testator’s death, and the 
minority of some person who shall be ‘in existence at the 
expiration of that period, and to whom, if he attains full age, 
the thing bequeathed is to belong. The rule applies to private 
trusts also {x). 

Illustrations. 

(a) A fund in bequeathed to A for his life, a^l after his death to II for his life, and 
after B'a death to such of the sons of B who shall first attain tho age of 25. A and B 
survive the testator. Horn the son.iof B who shall first ntbain the ago of 25 may bo a 
son born after the death of tho testator; such son may not attain 25 until more than 18 
years have elapsed from the death of the survivor of A and B; and the vesting of the fund 
may thus be delayed beyond tho lifetime of A and B and tho minority of tho sons of B. 
The bequest after B'a death is void. •> 

(b) A fund is bequeathed to .4 for his life, and after his death to B for his life, and 
after B'a death to such of B'a sons as shall first attain the ago of 25. B dies ir the life¬ 
time of the testator, lorving ono or inoro sons. In this case the sons of B are persons 
living at tho time of the testator’s decease, and tho timo when either of them will attain 
25 necessarily falls within his own lifetime. The bequest is valid. 

(c) A fund is bequeathed to A for his life, and after his death to II for his life, with 
a direction that after B'a death it shall be divided amongst such of B'a children as shall 
attain the ago of 18, but that, if no child of B shall attain that age, the fund shall go to 
C. Hero tho time for the division of tho fund must arrive at tho latest at tho expiration 
of 18 years from tho death of B, a person living at tho testator’s decease. All the bequests 
aro valid. 

Sub-sec. (1) is soc. 14 of the Transfer of Property Act, 1882. Sub-sec. (2) is sec. 114 
of the Indian Succession Act, 1925. Both these sections aro the same in substance, 
though different in form. J 

Tho rule against perpotuity doos not apply to charitable or religious endowments. 
See sec. 411 below. 

(w) Kupptuami Pillai v. Jayalakthmi Ammal A.C. 34. 

(1835) 58 Mad. 19? 154 I.C. 537, (’34) A.M. 

705; Bibabathi Debee v. ilahendra Chandra (x) Ajitkumara Mitra v., Tarubala Dari (1880) 

£aAiri(1837) 1 Cat. 400,173 I.C. 857, (’38) 63 Cal. 209. 
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Rule of Hindu law before legislation. —The abovo rules apply only to gif s and 
bequests which are within the Hindu Transfers and Bequests Act, 1914, th(f Hindu 
Disposition of Property Act, 1916, and the Hindu Transfers and Bequests [City of 
Madras] Act, 1921, dealt with in sec. 360 above. As to gifts and bequests which do not 
come within those Acts, the old rule still applies. That rule may be stated as follows:— 

Where it appears from the will that tho intention of the testator was not to pass tho 
estate at all, but to create a perpetuity, as where the will contains a direction, as regards 
the corpus, that it should be kept intact for over, and, as regards tho incomo of tho 
property, that portion thereof should bo enjoyed by the testator’s sons, grandsons and 
their descendants for ever and that the rest should be accumulated, the direction is 
invalid, and tho estate will pass as an estate intestate. The Hindu law does not allow 
property to be tied up in perpetuity except in the case of religious and charitablo endow¬ 
ments (y). Tho same principle applies to transfers inter vivos (gifts). This rule may bo 
explained by the following illustration:— 

Illustration. 

A will contains as to the property purported to bo bequeathed thereby the following 
directions:— * 

(1) that the property shall not be alienated at all; 

(2) that six-sixteenths of the net income of tho property shall bo applied towards 
the maintenance of the members of the testator’s family and tho families of his 

• sons, grandsons and their descendants perpetuity ; 

(3) that the remaining ten-sixteenths should be accumulated and carried to tho 
credit of the estate. 

The will is invalid, and the property will descend to the testator’s heirs ns on intestacy. 
Tho above directions show that it was not the intqption of the testator to pass tho ostato 
at all. It is not a case where tho testator has expressed an intention to pass the estate, 
and has added a clause against alienation, in which caso the clause against alienation 
would be void [s. 393], and tho gift of the estate would take effect. In the ease put above, 
the W'ill starts with a provision against alienation, and this provision is confirmatory of 
the other parts of tho will which clearly show an intention to create a perpetuity ( z ). 

380. Gift or bequest to a class —If a gift or bequest is 
made to a class of persons with regard to •some of whom it 
fails by reason of the rules contained in secs. 384 and 385 
above, such gift or bequest fails in ^regard to those persons 
only and not in regard to the whole class. 


Illustrations. 


(a) A fund is bequeathed to A for life, and after his death to all his children who 
shall attain the ago of 25. [The gift to A’s children is a gift to a class]. A survives tho 
testator, and has some children living at the testator’s death. Each child of /l’s living 
at the testator’s death must attain the age of 25 (if at all) within the limits allowed for a 
bequest [sec. 385 ( 2 )]. Bjit A may have children after tho testator’s aleceaBo, some of 
whom may not attain the age of 25 until more than 18 years have elapsed aftor tho 
decease of A. Tho bequest to A’s children, therefore, is inoperativo as to any child bom 
after the testator’s death and in regard to those who do not attain the ago of 25 within 
18 years after A’$ death, but is operative in regard to the other children of A. 


(v) Shookmoy Chmiitu v . Manoharri Datti ( 1 88!i) | 
11 Cal. 684, 12 I.A. 103; Raikuhori v. 
Debendranath (1888) 15 Cal. 400, 15 I.A. 

37; Vullabhdtu v. Qordhandas (1890) 14 


Bom. 300; Kutmra Asitm t v. Kumara 
Krishna (1860) 2 Beng. L.K. O.C. 11. 

(*) Ibid. 


Ss. 

385,386 
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S. 386 (b) A fund is bequeathed to A for his life, and after his death to B, C, D and all 

other children of A who shall attain the age of 25. B, G, D are children of A living 
at the tostator’s decease. In all other respects the case is the same as that supposed 
in ill. (a). Although tho mention of B, G and D by name does not prevent the bequest 
from being regarded as a bequest to a class, tho bequest is not wholly void. It is operative 
as rogards any of tho childron B, C or D, who attains the age of 25 within 18 years after 
A'b death. 


This is a combination of sec. 15 of the Transfer of Property Act, 1882, as amended 
by tho Transfor of Property (Amendment) Act 20 of 1929, sec. 9 and sec. 115 of tho 
Indian Succession Act, 1925, as amended by the Transfer of Property (Amendment) 
Supplementary Act 21 of 1929, sec. 14. Before the amendment, if a gift or bequest to a 
class failed as to any member thereof, tho gift or bequest was wholly void. Since the 
amendment, it is not wholly void. It is void only as to those in regard to whom it fails. 
Tho above illustrations are illustrations (i) and (ii) to eoc. 115 of the Indian Succession 
Act as amended by tho Supplementary Act. 


Sec. 15 of tho Transfer of Property Act and soc. 115 of-the Indian Succession Act, 
before they wore amendod as aforesaid, wore enacted on the principle of tho decision 
in Leake v. Robinson (a). That principle is thus stated in Theobold on Wills : “ Where 
there is a gift to a class, any members of which may have to be ascertained beyond the 
limits of perpetuity—for instance, to the childron of a living person who shall attain 
twenty-five—the whole gift is void.” * 1 


Rule of Hindu law as to gift to a class and subsequent legislation .—Before tho Acts of 
1914, 1916, and 1921, relating to gifts and bequests to unborn persons [secs. 360, 373], 
a gift to a person who was not in existence at the dato of the gift was void; and so was a 
bequest to a person who was not in existence at tho dato of tho testator’s death. This 
proceeded on tho principle that a person who was not in existence at the material date 
was incapacitated from taking. Thus if a gift was mado by a Hindu to his grandsons, 
and none of them was in existence at the dato of the gilt, none of them had tho capacity 
to take, and tho gift was therefore void. But what if a gift was mado by a Hindu to 
his grandson 8 who was in oxistonco at the date of the gift, and to other grandsons 
(brothors of 8) who might be born after the date of the gift, and some grandsons nre born 
after the dato of tho gift ? It is obvious that the grandsons who were bom after tho 
date of the gift could not take, but could S take ? In somo of the earlier cases it was 
held on tho analogy of the rule in Leake v. Robinson, that tho gift having failed as to the 
other grandsons, it was wholly Void, and that 8 too could not take. But it was held 
in later'casos and also by the Judicial Committee that tho rule in Leake v. Robinson 
was a rule of construction of tho English law, and that it did not apply to Hindus, and 
that tho incapacity of tho othor grandsons to take did not incapacitate 8 from taking, 
with the result that 8 took tho whole of the proporty which was the subject-matter of 
the gift ( b ). Further, the rule in Leake v. Robinson is confined in terms to cases where 
the membors of the class may have to bo ascertained beyond the limits of perpetuity. 
But the sections of the Transfer of Proporty Act tfhd tho Indian Succession Act which 
contain tho rule against perpetuity did not then apply to Hiqdus, and Leake v. Robinson 
therefore could not possibly apply to Hindu gifts and bequests. 


(a) (1817) 2 Mer. 303. 

(b) /Cat Bishenehand v. Mussumat Astmida 

Koer (1884) fl All. 500, 11 I.A. 104; 
Ram Lai Sett v. Jfanai Lai Sett (1880) 12 
Cal. 603; Bhagabati v. Ealicharan (1011) 
38 Cal. 408, 38 I.A. 54, 10 I.C. 641 
[affirming s.c. In 32 Cal. 092]; Rani Mon* 
v. RttdhaprasruH 1014) 41 Cal. 1007, 41 I.A. 
170, 23 I.C. 713, P14) A.PC. 140 ; Man- 


jamma v. Padmanabhayya (I860) 12 Mad. 
303; Ranganadha v. Bhagirathi (1006) 29 
Mad. 412; Mangaldai v. Tribhuvan Das 
(1801) 16 Bom. 652; Tribhuvan Das v. 
Qangadas (1804) 18 Bom. 7 ; Krishna Rao 
v. Benabai (1896) 2Q Bom. 571; Khimji v. 
Morarji (1898) 22 Bom. 533; Adrorate- 
General v. Karmali (1905) 29 Bom. 133, 
155-156. 
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Wo shall now observe the course of legislation. First came tho Madras Act of 1914. 
It validated gifts and bequests in favour of unborn persons, and thus removed the bar of 
incapacity. It also applied for tho first time the rulo against perpetuity to cases governed 
by that Act. Similar provisions were introduced by tho Hindu Disposition of Proporty 
Act, 1916, and the Hindu Transfers and Bequests [City of Madras] Act, 1921: sco sees. 360 
and 373 above. Tho result of all that was that in tho caso put above grandsons other 
than S, though not in existence at tho da to of the gift, could also take under the dood. 

Tho Indian Succession Act in forco when tho throe Acts were passed was that of 
1866. Soc. 101 related to tho rulo against porpotuity; it is now sec. 114 of tho Indian 
Succession Act, 1925. Soc. 102 related to bequests to a class; this corresponds to see. 116 
of the Indian Succession Act, 1925, before it was amended in 1929. Another Act in 
force when tho threo Acts were passed was tho Hindu Wills Act, 1870. Certain sections 
of the Indian Succession Act, 1865, wore made applicable to casos governed by the Hindu 
Wills Act, one of thorn being soc. 102. Sec. 102 was in tho following torms:— 

“ If a bequest is made to a class of persons with regard to some of whom it is inopera¬ 
tive by reason of the provisions of section 100 or section 101, such bequest is wholly void." 

Though sec. 101 was incorporated in all tho throo Acts, soc. 102 was not, the in¬ 
tention being to keep alive the rule of Hindu law that if a gift or bequest was mado to 
a class of persons with regard to some of whom it was inoperative by reason of the fact 
that they wore not in existence at tho material date, tho gift or bequest failed in regard 
to those persons only and not in regard to tho wholo class. But the legislature soomod 
to have overlooked tho Hindu Wills Act, and particularly the inclusion in that Act of 
sec 102. This was not noticed until tho decision xif tho Judicial Committoo in Sotindara 
Rajan v. Natarajan (c). Tho will in that caso was governod by tho Madras Act of 1914. 
Amongst tho properties disposod of by tho will wore Homo immoveable properties situated 
in tho city of Madras. This attracted tho applicability of tho Hindu Wills Act. The 
testator died in 1904, leaving throo daughters. A, Q and C. A had four children, three 
bom before and one after 1904. li had one child bom before 1904. C had six children 
all born after 1904. By this will tho deceasod directed his truHtees to apportion his 
residuary trust fund into as many equal shares as there wore daughters, to pay tho income 
from each of such shares to tho daughters for life respectively, and after tho death of 
each daughter to hold tho share appropriated to her “ upon trust for tho children of 
such d|ughter who shall uttain the age of twe.ity-one years." The testator was survived 
by tho throo daughters. After thoir death a suit was brought by tho children of tho 
third daughter C against tho children of A and B for constriction of tho will and for 
administration of tho estate of tho testator. Tho Judicial Committee held that tho bequost 
to tho unborn children was invalid under soc. 101 of tho Indian Succession Act, 1865 [now 
tho Indian Succession Act, 1925, soc. 114], as it offenftod tho rulo against porpotuity, and 
that the bequest being to a class, and being invalid as to some members, it faikxl also in 
regard to tho children bom before tho doatli of tho testator under soc. 102 of that Act 
(corresponding to tho Indian Succession Act, 1925, soo. 115, before it was amended in 
1929). In tho case under consideration the bequest to the children born after the tes¬ 
tator’s death failed not because of tho rule of Hindu law that a bequest to an unborn 
person in void, for tho Madras Act validatod such bequest, but because of tho rulo against 
perpetuity contained in soc. 101. Tho boquost being void as to Homo members of the class 
under sec. 101 it was ivh<Aly void under sec. 102. This led to tho amendment of soc. 15 
of the Transfer of Property Act, 1882, and sec. 116 of tho Indian Succession Act, 1926, 
in tho manner stated a boro. 

387. Failure of prior disposition—Where a gift or bequest 
fails by reason of any of the rules contained in sections 384 

(e) (1025) 52 I.A. 310, 48 Mad. U03, 02 I.C. 289, (’25) A.PC. 244.’ 


St. 

386, 387 




474 


HINDU LAW. 


S>. and 385 above, any gift or bequest intended to take effect 
38^389 after or upon failure of such prior gift or bequest also fails. 

Illustration. 

A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the age of 25 for his life, and after tho decease of such son to B. A 
and B survive the testator. The bequest to B is intended to take effect after the bequest 
to such of the sons of A as shall first attain the age of 25, which bequest is void under 
sec. 114 of tho Indian Succession Act, 1925 [see. 385 (2) above]. The bequest to B 
is also void ( d). 

This is a combination of sec. 16 of the Transfer of Property Act, 1882, and sec. 116 
of tho Indian Succession Act, 192.". 


388. Independent and alternative bequests.—Where there 
are independent and alternative gifts or bequests, of which one 
is good at the time the document takes effect, and the other 
is void, the former will take effect, and *the latter will be 
disregarded ( e ). Where a testator made some bequests of 
property in favour of his relations and other bequests for 
charitable purposes and some of the former bequests were 
invalid, the latter were held.to be valid as they were separable 
from and not dependant on the former (/). 

389. Grant subject to defeasance: Executory bequest.—It is 
competent to a Hindu to make a grant of an absolute estate 
defeasible on the happening of a subsequent event. But the 
event must happen, if at all, immediately on the close of a 
life in being, and the gift over must be in favour of some person 
in existence at the date of the gift or at the death of the testator, 
as the case may be ; otherwise, the gift over is void, and the 
absolute estate granted to the first donee remains unaffected (g). 

In cases, however, governed by the Hindu Transfers and 
Bequests Act, 1914, the' Hindu Disposition of Property Act, 
1916, and the Hindu Transfers and Bequests [City of Madras] 


(rf) Ttlyoit' v. Tagore (1872) 9 llnijr L H. 377, 
410, l.A. Sup. Vol. 47, 80; Suuilnminey 
Doseee v. Joi/esh Chinnier (1877) 2 Cal. 
202 : Juvrrbtn v. Kahlilmi (1892) 10 Horn. 
492, in app. from 15 Bom. 320. 

(e) Raikishori v. Debmilranulh (1887) 13 Cal. 
409, 15 I.A. 37. 

(/) Kuyastha Pathsula AHnhiibait v. Ml. Bhag- 
watt Deri (1937) 04 I.A. 5, (1937) All. 
3, 30 Bom. L.tt. 322, 106 I.C. 4, (’37) 
A.PC. 4. 

(g) Soorjeeinoneg Dnssei/ v. Denohunilon Mn/hrlc 
(1862) 9 M.I.A. 123, s.c. 0 M l.A. 520; 
Kristnromoni v. Xarendro (1888) 10 Cal. 
383, 392, 10 l.A. 29 ; Riissonauth v. linma - 
soomlerry (1807) 12*1)1. l.A. 41. 48 [devise 
held absolute] ; Hhoohun ilohini v. Uur- 
rish Chinnier (1878) 4 Cal. 23, 5 l.A. 138 


[held, gift operated as an absolute grant, 
as the event specified did not occur]; 
liani Tarokessar Boy v. Soshi (1883) 9 Cal. 
952, 10 l.A. 51 [ease of gift over of a life 
estatel; Lalit Mohan v. Chukkun Lai 
41897) 24 Cal. 834, 850, 24 l.A. 76 ; Puma 
Sashi v. Kalidhan (1911) 38 Cal. 003, 610, 
020, 38 l.A. 112, 120, 11 I.C. 412 ; Laksh- 
minarayana v. Valliammal (1911) 34 Mad. 
250, 11 I.C. 707; Saraja Bala v. Jyotir 
Moyee (1931) 58 l.A. 270, 59 Cal. 142, 
134 I.C. 048, (’31) A.PC. 179; Narsingh 
ltao v. Mahaiakshmi Bai (1928) 361. A.180, 
50 All. 375, 109 I.C. 703, (’28) A.PC. 
156. See also Transfer of Property 
Act, 1882. ss. 28, 30; Mt. Bamethwar 
Kuer v. Sheo Lai Upadhya (1935) 14. Pat. 
640, 150 I.C. 33, (’35) A.P. 401. 
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Act, 1921, the gift over may be made in favour even of a person S. 389 
not in existence at the death of the testator. 


Illustrations. 

(a) A Hindu bequeaths his property to his five sons in equal shares, and directs 
that in the event of any of his sons dying without sons or sons’ sons, his share shall pass 
over to the sons then living or their sons. All tho five sons survive the testator. One 
of the sons, A, dies leaving a widow, but trithout leaving sons or sons' sons. Tho gift over 
to the surviving sons is valid, and they are entitled to the one-fifth share of tho deceased 
sons to the exclusion of his widow'. Tho effect of the will is to give an absolute estate to 
each son if he dies leaving sons or sons’ eons subject to defeasance in the event of his 
death without leaving sons or sons’ sons. If A had di<al leaving sons or sons' sons, he 
would havo taken an absolute estate which ho could have disposed of by will (A), and 
which on intestacy would have passed to his heirs : Soorjeemoney Dossey v. Denobundoo 
Mullick (1862) 9 M.I.A. 123 s.c. 6 M.I.A. 526; Chunilal v. liai Samarth (1914) 38 Horn. 
399, 23 I.C. 645, (’14) A.PC. 60; Navalchavd v. Mnncckchand (1921) 23 Bom. L.It. 450, 62 
I.C. 98, (’21) A.B. 25. [It ftiay be observed that any son of tho testator may alienate his 
share even bofore the event happens, but tho alienee will in that case take tho share 
subject to the defeasance clause : (1921) 23 Bom. L.R. 450, 62 I.C. 98, (’21) A.B. 25. ] 

Note. —Tho case put above was not governed by tho Hindu Wills Act, 1870. Had 
it been governed by that Act, tho will would have to bo construed with reference to sec. 
Ill of the Indian Succession Act, 1865, (now' sec. 124 of tho Act of 1925) it being one 
of the sections made applicable by the Hindu Wills Act to wills governed by that Act 
Sec. Ill provides that “ whore a legacy is given if a specified uncertain event shall happen 
and no time is mentioned in the will for the on urrence of that event, the legacy cannot take 
effect, unless such event happens before the period when the fund bequeathed is payable 
or distributable.” 111. (a) to see. Ill is ns follows: “A legacy is bequeathed to .-1, 
and, in case of his death, to 13. If A survives tho testator, tho legacy to It does not 
take effect.” 

In tho case put in our illustration, tho uncertain event on tho happening of which tho 
one-fifth share of a son is to go to his brothers is tho death of tho son without leaving 
sons o%sons’ sons. Under sec. Ill tho rule has been taken from an English case which 
has been overruled by later English cases. The section, it has been held, should bo 
applied strictly to cases coming within its scope (i). • 

Sec. 124 of tho Indian Succession Act, 1925, (sec. Ill of tho Act of 1S65), is one of 
tho sections mentioned in Schedule III to that Act. t Those sections applied in tho first 
instance to wills of the classes specified in els. (a) and (b) of sec. 57 of that Act, being 
wills to which the Hindu Wills Act, 1870, applied. Since the Indian Succession*(Amend¬ 
ment) Act, 1929, those sections apply also to other wills executed on or after the 1st 
January, 1927. The Act of 1929 came into force on tho 1st October, 1929. 

A Hindu testator bequeathed a moiety of his estate to his son and provided that 
the other moiety was to bo held by the son and other persons in trust for the son’s nude 
issue and further provided that in case of tho son’s death without male issue it should 
go to a certain named charitable Institute. The son died without male issue. It was 
held by the Judicial Committee that the gift to the trust took effect on tho death of 
the son and that the gift to charity, which was subject to the above condition, was 
valid ( j). 

(b) A executes a deed of settlement whereby he gives certain property to his daughter 
B absolutely with the condition superadded that tho proporty should revert to A'a heirs 


(A) Bhoobun Mohtniv. Hurrish Ckunder (1879) 4 i 
Cal. 23, 5 I.A. 138. j 

ft) Bhipcnira v. Amarendra (1916) 43 I.A. 12. I 


43 Oil. 432, 34 I.C. 892, (’IS) A.PC. 101. 

(j) (hula Dhur MaUik v. Official Trustee of 
Bengal (1940) 1 Cal. 415, 187 I.C. 108, 
67 I.A. 129, (*40) A.PC. 45. 
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(o) By a deed of settlement executed in- 1875 the settlor created an absolute estate 
in favour of his wifo with a condition that if a son was born to the settlor’s son (whom 
ho had disinherited), the property should go to him. Held that the gift ovor to the 
grandson being a gift in favour of an unborn person was void, with the result that tho 
absolute estate granted to tho wifo remained unaffocted. Had the case been governed 
by any of tho tlireo Acts mentioned in tho second paragraph of this section, tho gift ovor 
would have been valid (!•). 

As to Settled Estates in Bengal, sco tho Bengal Settled Estates Act, 1904. 

390. Gift or bequest by way of remainder.—A grant by way 
of remainder is valid provided— 

(1) the grant is to take effect immediately on the close of a 
life in being, and 

(2) it is made to a person in existence at the date of the gi*ft 
or at the death of the testator as the case may be ( l). 

In cases, however, governed by tho Hindu Transfers and 
Bequests Act, 1914, the Hindu Disposition of Property Act, 
191G, and the Hindu Transfers and Bequests (City of Madras) 
Act, 1921, a gift by way of remainder may be made in favour 
of an unborn person. c 

Illustration. . 

Property is bequeathed to A for life, and after his death to if. Both A afld B are 
in oxistcnco at the death of tho testator. A takes an estate for life. B takes the re¬ 
mainder after A 'a death. Tho bequest to B by way of remainder is valid : Ranganadha 
v. Bhagirathi (1906) 29 Mad. 412. 

« 

391. Trust valid for valid purposes.—Trusts are not un- 
Imown to Hindu law, but they can only be sustained to the 
extent and for the purpose of giving effect to those benefi¬ 
ciary interests which are recognized by that law. A disposi¬ 
tion of property which is inherently illegal, as where the 
donee is not a person legally capable of taking, or the estate 
which he i£ given is not recognized by HiAdu law,, cannot be 
made to take effect by the medium of a trust. That which 
cannot be done directly by gift cannot be done indirectly by 

(k) Norendra Nath di Katmlbaiini Dan Mullick (1862) 9 M.I.A. 123, s.c. 8 M.I.A. 

(1800) 23 Cal. 563, 23 I. A. 18; Lala 626; Motii ahu v. thtamubai (1897) 21 

Jtumjewan v. Dal Koer (1897) 24 Cal. 406. Bom. 709, 721, 24 I.A. 93; Ham Bahadur 

(l) Ranganadha v. Bhagirathi (1906) 29 Mad. v. Jager Nath (1918) 3 Pat. L.J. 199, 46 

412; Soojeemotiey Doing v. Dunobundoo I.C. 749, (’18) A.P. 469 [F.B.]. 


»n failure of tho main descendants of A. Hero tho ovont on tho happening of which tho 
defeasance clauso is to operate, namoly, tho indofinite failure of malo issue, may not 
lake placo at Ji s death. Tho gift ovor to A’s hoirs is therefore void, and the absoluto 
estate granted to B remains unaffected; Saraju Bala v. Joytir Moyee (1931) 58 I.A. 
270, 59 Cal. 142, 134 I.C. 648, (’31) A.PC. 179. 



GIFT IiY WAY OF REMAINDER. 


477 


tlie intervention of a trustee ( m ). Hee as to gifts, ss. 357^359 
and 360, and as to.wills ss. 368, 372 and 373. 

392. Condition repugnant to interest created. -Where by 
the terms of a deed or will an absolute estate of inheritance is 
created in favour of a person, any subsequent clause pur¬ 
porting to restrict that interest is invalid, and the donee will 
take an absolute estate as if the document contained no such 
clause ( n). 

393. Condition restraining alienation or partition. -Where 
property is given absolutely to a person, but the transfer or 
will contains a direction that it shall not be alienated (o), or 
partitioned (p), or that it shall be applied or enjoyed in a par¬ 
ticular manner (q), stick direction is inoperative, and the donee 
will take the property as if the document had contained no such 
direction [s. 362]. 

, 394. Direction postponing payment to donee or legatee — 
Where a transfer or will confers an absolute estate, but 
directs that the property shall not be made over to the donee or 
legatee until he has attained a certain age beyond the period 
of his majority, such direction is inoperative, and he is entitled 
to the property on attaining majority as if the. document 
contained no such direction. But the direction will be valid 
and it will take effect if during telie interval the income of the 
property is disposed of in favour of some other person ( r). 

Thus if property is bequeathed to A, a minor, with a direction that it shall not 1> > 
handod over to him until ho attains tho ago of 20 years, tho direction is inoperative, 
and A is ontitlod to roceivo tho property on his attaining majority. But if tho will con¬ 
tains a direction that until A attains tho ago of 20 years, the inroino of tho property 
shall bo given to B, thon A is not entitled to receive tho property until ho attains tho ago 
of 20 years. 


( m) Tagore v. Tagore (1872) 9 Bong. L. It. 377, 

401-402, I.A. Sup. Vol. 47, 71, 72 ; Ilajrn- 
dar v. Sham Chund (1881) 6 Cal. 100 ; 
Kahandas Narrandas, in re (1881) 5 Horn. 
154,178-174. 

(n) Bhaidat v. Bai Oulab (1922) 49 I.A. 1, 4C 

Bom. 153, 65 I.C. 974, (’22) A.PC. 193 ; 
Raghunath Prasad v. Deputy Commissioner 
(1929) 56 1. A. 372, 4, Luck. 483, 120 
I.C. 641, ('29) A.PC. 283; Saraiu Bala 
v. Jyotir Moyee (1931) 58 I.A. 270, 59 
Cal. 142, 184 I.O. 648, (’31) A.PC. 179 ; 
Partap Chand v. Ml. Mokhani (1933) 14 
Lah. 485, 144 I.C. 651, (’33) A.L. 365; 
Kandarp Mohan Qoswami v. Akshav- 
chandra Basu (1934) 61 Cal. 106, 160 I.C. 
179, (’34) A.C. 379. 

(o) Tagore v. TagoAs (1872) 9 Beng. L. R. 377, 

395, I.A. Snp. Vol. 47, 65; Ashulosh v. 
Durga (1880) 5 Cal. 438, 6 I.A. 182; Gokul 
Nath ▼. Istur Loehun (1887) 14 Cal. 222 ; 


Rmkiihort v. Debrndranath (1888) 15 Cal 
409, 15 I.A. 37; Chandi Churn v. Sidhrs- 
u'ari (1889) 16 Cal. 71, 15 I.A. 149; laid 
Mohan v. Chukkun Lai (1897) 24 Cal 
834, 24 I. A. 76; Rameshwar v. Larhnn 
Prosad (1904) 31 Cal. Ill; Saraju Rain 
v. Jyotirmoyee (1931) 68 I. A. 270, 
59 Cal. 142, 134 I.C. 648, (’31) A.PC. 179 , 
Umrao Singh v. Ralde»Singh (1033) It 
Lah. 353, 143 I.C. 615, (’33) A.L. 201 

(p) Mokoondo Lall v. Gonesh Chunder (1876) 1 
Cal. 101; Ruikishori v. Debcndrarmth, 
supra. 

(g) Catty Nath v. Chunder Nath (1882) 8 Cal. 378; 
Mutu-ahu v. Mamuhai( 1895) 19 Bom. 647. 

(r) Gnsavi Shivgar v, Rirrti Camac (1889) 13 
Bom. 463; lfusrnbhoy v. Ahmedbhoy 
(1902) 26 Bom. 319 (rase of Khojas). See 
also (1882) 8 Cal. 378, supra; Mmsammut 
Ram Kuar v. Alma Singh (1027) 8 Lah. 
181,103 I.C. 606, (’27) A. L. 404. 


Ss. 
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Ss. 

394-397 


The rule laid down in this section is based on the docision in Gosling r. Gosling («), 
widen is tho leading English caso on the subject. The same rule has been applied to 
cases governed by the Indian Succession Act, 1925 (£). 

395. Gift of income without limit of time.—Where a gift 
is made of the income, but the estate given is not in terms 
limited to the lives of the beneficiaries, nor is any line of des¬ 
cent provided after their deaths, the gift is an absolute gift (te). 

396. Immoral conditions—A gift to which an immoral 
condition is attached remains a good gift, while the condition 
is void (v). 

397. Direction for accumulation.—(I) Where the terms of 
a transfer of property direct that the income arising from the 
property shall be accumulated either wholly or in part during 
a period longer than— 

(a) the life of the transferor , or 

(b) a period of eighteen years from the date of the transfer, 
such direction shall, save as hereinafter provided [Sub-sec. 

(з) ], be void to the extent to which the period during which the 
accumulation is directed exceeds the longer of the aforesaid 
periods, and at the end of such last-mentioned period the 
property and the income thereof shall be disposed of as if the 
period during which the accumulation has been directed to be 
made had elapsed. 

(2) Where the terms of a will direct that the income 
arising from any property shall be accumulated either wholly 
or in part during any period longer than a period of eighteen 
years from the death of the testator, such direction shall, save 
as hereinafter provided [sub sec. (3)], be void to the extent to 
which the period during which the accumulation is directed 
exceeds the aforesaid period, and at the end of such period of 
eighteen years the property and the income thereof shall be 
disposed of as if the period during which the accumulation has 
been directed to be made had elapsed. 

(3) This section shall not arfect any direction for accu¬ 
mulation for the purpose of— J 

(i) the payment of the debts of the transferor or the tes¬ 
tator or any other person taking any interest under the 

transfer or will, or 

(*) (1859) Johns, 265. (t>) Ham Samp v. 1884) 6 All. 313, 11 

(f) Lloyd v. Webb (1897) 24 Cal. 44. I.A. 44. Cf. Transfer of Property Act, 

(и) Atadharrao v. Balabhai (1928) 55 I. A. 74, 1882,8.25. 

52 Bom. 170,107 I.C. 119, (’28) A. PC. 33. 
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(ii) the provision of portions for children or remoter issue 
of the transferor or of the testator or of any other per¬ 
son taking any interest under the transfer or will or 

(iii) the preservation or maintenance of the property 
transferred ; 

and such direction may be made accordingly. 

Sub-sec. (!) of this section is sub-sec. ( 1 ) of see. 17 of the Transfer of Property Act, 
1882, as amended by the Transfer of Property (Amendment) Act 20 of 1920, soc. 10. 
Sec. 17 is one of the sections of Chapter II of tho Transfer of Property Act, and that 
Chapter now applies to Hindus also. 

Sub-sec. (2) of this section is sub-sec. (/) of s. 117 of tho Indian Succession Act, 
1925, as amended by tho Transfer of Property (Amendment) Supplementary Act 21 
of 1929, s. 14(3) By s. 14 (4) of the samo Act, s. 117 as amended was included in 
Schedule III to tho Indian Succession Act, so as to apply to Hindu wills also. 

Sub-sec. (3) of this section is a combination of sub-sec. (2) of s. 17 of tho Transfer of 
Property Act and sub-sec. (2)^>f s. 117 of the Indian Succession Act. 

Both the amonding Acts came into force on tho lBt April, 1930. All transfers and 
wills executed before that date will still bo governed by tho rule of Hindu law as it was 
before thoso Acts. Wo proceed to state that rule. 

Religious endowments. —The rules stated in this section do not apply to religious 
endowments. See soc. 411A below. 

Rule of Hindu law before legislation. —Whether a direction for accumulation is valid 
or not, is a question which doponds upon tho fa> tj of each case. No hard and fast rule 
can be laid down, in each case tho particular direction must bo examined to soo what 
the object of the testator was and what the effoct of carrying out tho direction would bo. 
If there is nothing per se illegal in a direction to accumulate made in a transfer inter rim* 
or a will, and if such direction is neither so unreasonable in its conditions as to be void 
against public policy, nor given for tho purpose of carrying out an illegal object nor 
in its effect inconsistent with Hindu law, effect should be given to the direction [w). 

The period during which an accumulation can bo validly directed is tho poriod for 
which the%.bsoluto vesting of tho entiro intorest can be withheld, or for so long a time as 
that during W’hich tho corpus of tho property can bo rondored iiJhlionable or its course 
or its devolution can bo directed and controlled by a testator (x). 

Illustrations to the above rule. 

t 

(a) Where the object is to create a perpetuity. —Where there is no disposition^^ the 
beneficial interest in tho property of which tho incoino is directed to bo accumulated 
and the direction to accumulate is an attempt to create a perpetuity as in tho case put 
in the illustration to s. 393, tho direction is invalid, and tho proporty will pass as on 
intestacy: Shooktnoy Chandra v. Monoharri Dassi (y), Kumun Asimu v Kit mam 
Krishna (z). 

(b) Where the direction to accumulate is repugnant to the grant. —Where there is 
a present gift of proporty to a person, but tho gift is followed by provisions postponing 
payment and directing accumulation, such provisions are invalid, and the donee is 
entitled to receive the proporty as if there were no such directions in tho deed of gift or 
will. Tho reason is that an absolute gift cannot be qualified by a direction to postpone 


(to) Rajtndra Loll v. Raj Coomari (1007) 31 Cal. 
5. See also Renode Behan v. Nistarini 
Datti (1905) 32 I.A. 103, 33 Cal. 180, and 
the cases cited m the Illustrations. 

(*) Watkins v. Administrator-General of Bengal 


(1020) 47 Cal. 88. 93, 50 1. C. 370, ('20) 
A.C. 951. • 

(»/) (1885) 11 Cal. 684, 12 I.A. 10.7. 

(») (1868) 2 Bcng. L. R. O. C. 11, 37. 


S. 397 
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Ss. paymont and to accumulate : Cully Naih v. Chunder Nath (a) ; Bramamayi v. Jagea 
397,398 Chandra (b); Mokoondo Lull v. Goncsh Chunder (c). 

(e) Accumulation for -payment of debts or for benefit of minors. —A direction to accumu¬ 
late for the payment of debts, or for the benefit of minor doneos, is not invalid : Amnto 
Lall v. Surnomoni (d). 

(d) Accumulation for charitable purposes. —A direction to accumulate the income 
of property for a charitable purpose is not invalid. It has accordingly been held that a 
direction to accumulate the income of proporty until it amounted to Rs. 10,000 and then 
to spend the proceeds in feeding tho poor is valid: Rajcndra Lall v. Raj Coomari (e) 
See s. 411 below. 

(dd) Accumulation for marriage expenses. —A direction to accumulate for tho 
purposo of providing for tho marriage expenses of tho testator's son is valid : Nafar 
Chandra v. Ratan (/). 

(e) Where the direction is in its effect inconsistent with Hindu law. —A Hindu 

bequeathed his property to trustoos upon trust to pay a fixed monthly sum to his wifo 
during her lifo, and to accumulate the surplus until the death of his wife. The testator 
also authorised his wifo and two other persons to adopt a son, with a direction that 
neither tho corpus nor tho accumulations wero to bo handed over to tho adopted son 
until tho death of his wife. R, alleging that ho was adopted to the testator pursuant to 
tho authority given by him, contended that tho direction for accumulation till tho death 
of tho widow was void, and claimed irmnodiate possession of the corpus and the accumula¬ 
tions, subject to the payment to tk> widow of the monthly sum directed to bo paid to 
her under the will. Jenkins, J., held that the adoption was proved, but that tho direction 
to accumulate was valid and that the plaintiff was not entitled to possession until tho 
death of the widow'. The learned Judge said : “ It appears to mo, on principle that, if 

accumulations are permissible, then in the absence of special provision, the limit must bo 
that which determines the poriod during which the course or devolution of property 
can bo directed and controlled by'a testator.” The learned Judge added : “ It is true 

that tho object of tho testator’s bounty is not ascertained at the testator’s death [for the 
son was to bo adopted after his death], but that in itself is not a nocessary indication of 
illegal remoteness ’’: Amrito Lall v. Surnvmoye (g). On appeal, it was held that the 
adoption was invalid and it thoroforo became unnecessary to eonsidor tho validity of the 
direction for accumulation. Trevelyan, J., howevor, said : “ I cannot soo now a di¬ 

rection to accumulate can be valid unless there bo a present gift to support tho direction 
to accumulate Amrito Lull v. Surnomoye. (h). Tho Judicial Committee agreed with 
tho Appelato Court that the adoption was invalid and declined to enter upon tho other 
question: Amrito Lull v. SuAornoye (i). Referring to tho observation of Trevelyan, 
J., Sir Lawrenco Jenkins said in a lator case which related to the same will: “ l do not 

clearly understand what tho learned Judge here intended to lay down,” and his Lord- 
ship reiterated tho views expressed in tho earlier judgment. 

Accumulation to follow capital .—In tho absence of any direction to the contrary it 
is the rule of Hindu law that accumulations go with the capital (j). 

398. Power of appointment.— A Hindu may, by deed or will, 
grant a power of appointment to a person or persons named in 

(«) (1882) 8 Cal. 378. 

(b) (1871) 8 Beng. L. It. 400. 

(<) (1875) 1 Cal. 104. 

(d) (1898) 25 Cal. 00St 691. 

(e) (1907) 31 Cal. 5. 

(/) (1910) 15 C. W. N. 60, 7 I.C. 921. 


(a) (1897) 21 Cal. 589, 618. 

(5) (1898) 25 Cal. 062, 073, 090-001. 

(j) (1900) 27 Cal. 996, 27 I.A. 128. 

(j) Bissonauth v. Bamatuondery (1867) 12 M.I.A. 
41, 60 ; iSormtrm v. Jugguttoondree (1859) 
8 M.I.A. 06 [when there was a direction to 
the contrary]. 
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the will. Before the Hindu Transfers and Bequests Act, 1914, S§, 

the Hindu Disposition of Property Act, 1916, and the Hindh 
Transfers and Bequests (City of Madras) Act, 1921, it was 
necessary to the valid exercise of the power that it should be 
exercised in favour of a person who was in existence either 
actually or in contemplation of law at the date of the gift or 
at the testator’s death, as the case might be (k). Since the 
passing of those Acts, the power may be exercised in favour 
even of an unborn person subject, however, to the limitations 
and provisions contained in those Acts [see ss. 383-387]. 

When an appointment is made pursuant to a power in 
favour of two or more persons, and the appointment is invalid 
as to some or one of thcrn, it may still be valid as to the rest (£). 

Illustration. 

X by his will gives certain property to A for life, and at his death to A’s sons, but 
if A dies without raalo issue, then to such persons as A may by deed or will appoint. 

A has no male issue. A, in tho exorcise of the power, loaves tho property by his will to 
his owS daughters C and D to be dividod equally between thorn. C was in existence at 
tho death of tho testator. D was born after the death of tho testator, G is entitled to a 
moiety of the proporty. D is not entitled to anything, as she was born after tho death 
of X. Tho aharo appointed by A to T) will go to tho heirs of X as on intestacy : Jarrrhai 
v. Kabliltai (1802) 16 Bora. 402. [Under tho Hindu Disposition of Property Act, 1010, 
the execution of the power in favour of D, though not in existence at tho death of tho 
testator, would bo valid]. 

Tho leading case on tho subject is that of Motivahu v. Mamubai (in), decided by the 
Privy Council in tho year 1897. In that caso it was contended that thero was no placo 
for a power of appointment in tho Hindu system of law. As to this tho Judieial Committee 
said that as X could himself have designated the person who was to take tho property in 
tho event of A dying without sons, thero was nothing to prevent X from substituting A 
for himself and giving him power to designate tho person who was to tako in tho aforesaid 
event. But to render tho gift valid, tho taker so designated must havo boon in existence 
at tho death of X for ho takes the property not from the doreo of tho power, but from X. 

At the same timo tho Committoo observed that in thoir opinion tho English law of powor 
was not fit to be applied generally to Hindu wills. It has alroady been pointed out that 
in casos governed by tho Hindu Disposition of Property Act, 1916, tho takor nood not be 
in existence at tho death of X. 


399. Caution against applying English rules.—English 
rules of construction have grown up side by side with a very 
special law of property and a very artificial system of con¬ 
veyancing . . ! . It is a very serious thing to use such 
rules in interpreting the instruments of Hindus, who view 


(fc) Motivahu v. Mamubai (18!)7) 21 Bom. 709, 
21 I.A. 93; Upmdra Lai v. Uemchundra 
(1898) 25 Cal. 403* Monorama v. Kali- 
charon (1904) 31 Cal. 160; Brij Lai v. 
Suraj Bikram (1912) 30 I.A. 150,34 All. 


405, 16 I.C. 92 ; MaVm Chandra v. Uara 
Kumari (1915) 42 Cal. 561, 569, 30 I.C. 
798, (’15) A.C. 487. . 

(l) Jarerbai v. Kablibaif 18Q2) 16 Bom. 492. 

(m) (1897) 21 Bora. 709, 24 I.A. 93. 


16 
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S«. most transactions from a different point, think differently and 
399,400 speak differently from Englishmen ” (n). 


400. Gift or bequest to two or more persons.—(2) Where a 
gift or bequest is made to two or more persons, the question 
arises whether they take as tenants-in-common or as joint 
tenants or as coparceners. 

If the donees or legatees take as tenants-in-common, the 
share of each will on his death pass to his heirs by succession. 
If they take as joint tenants, the undivided interest of each 
donee will pass on his death by survivorship. If they take 
as coparceners, the undivided coparcenary interest of each 
donee will pass on his death by survivorship, and, further, the 
male issue of each donee will acquire an interest by birth in the 
property as if it were coparcenary property. [Note that the 
question whether the donees or legatees take as coparceners 
can only arise when they arc members of a coparcenary. The 
reason is that a coparpenary is purely a creature of law; it 
cannot be created by an act of parties (see s. 215)]. 

(2) Where a gift or bequest is made to two or more 
persons who are not mevnbers of a coparcenary without specifica¬ 
tion of shares, it has been held by the Judicial Committee 
that they take as tenants-in-common, and not as joint 
tenants (o). In the course of the argument in that case it was 
contended on the authority of a Madras case {p), that where a 
bequest was made to two or more persons without specification 
of shares, the presumption was that they took the property 
as joint tenants, but their Lordships of the Privy Council 
held that that case was not rightly decided, and said : “It 
appears to their Lordships that the learned Judges of the 
High Court of Madras were not justified in importing into the 
construction of a Hindu will an extremely technical rule of 
English conveyancing. The principle of joint tenancy appears 
to be unknown to Hindu law, except in the case of a coparcenary 
between the members of an undivided family.” 

Illustrations. 

i 

(a) A Hindu bequeaths his property to his widow and her son for their maintenance 
with power to them to alienate the property by sale or gift. Here the legatees take as 


(n) Per Wilson, J., in Ram Lai Sett v. Kanai Lall 
Sett (1880) 42 Cal. 60S, 678, approved by 
the P.C. in Bhagabati v. Kalieharan (1011) 
3G Cal. 468, 38 I.A. 54,10 T.C. 641; Sara- 
timha v. Parthaearathy (1014) 37 Mad. 


190, 222, 41 I.A. 51, 71, 23 I.C. 166. 

(o) Jogettear Narain v. Ram Chandra Butt (1806) 

23 Cal. 670, 25 I.A. 37. 

( p) Vydinada v. Nagammal (1888) 11 Mad. 258- 
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tenants-in-common, and each takes an absoluto interest in a moiety of the property? 
so that on tho death of either bf them his or her share will pass to his or her heirs by 
succession ( q ). 

(b) A Hindu bequeaths his property to his two married daughters without specifica¬ 
tion of shares. The legatees take as tenants-in-common, and not as joint tenants (r). 

(c) A Hindu bequeaths his property to his daughter and her husband without 
specification of shares. Tho legatees take as tenants-in-common (a). 

(3) Where a gift or bequest is made to two or more 
persons who are members of a coparcenary , they nevertheless 
take as tenants-in-common, and not as joint tenants or copar¬ 
ceners, unless a contrary intention appears from tho grant. 

Illustrations. 

(a) A Hindu executes a deed of gift by which he gives his property to A anil B 
who aro brothors and members of joint Hindu family. Tho Bombay High Court hold 
that tho donees take as tonants-in-common, anil on tho doath of either of them his share 
will pass to his heirs by succession ( t). In tho courso of tho judgmont Fulton, J., said : 
“ If an unexpressod intention could bo prosumod, it would, wo think, bo inoro reasonable 
to supposo that tho gift was moant to be to tho two brothors as coparceners ; but wo 
doubt \\jhother such a gift could bo mado consistently with tho principles of Tagore case 
for a gift in coparcenary would purport to croato intorests in sons and grandsons who 
might bo unborn at the lime." 

(b) A Hindu father bequeaths a house to his tii.-oo sons in these terms : “ There¬ 

fore, my throo sons shall uso and enjoy tho houso from son to grandson and so on in 
succession without power to give as gift or sell tho same.*’ As regards his other proper¬ 
ties, he directs tho income thoroof to bo divided among his sons “ in equal shares," and 
the corpus to bo divided among his grandson after tho death of his sons “ according to 
their respective shares." One of the sons dies leaving a son, who dies leaving a widow. 
The widow claims a third sharo of the house, alleging that tho three sons took tho honso 
as tenants-in-common. On the above facts it was held by the High Court of .Madras that 
the sons tooktbo house as a Hindu coparcenary with rights of survivorship, anil that on 
the death of any ono of them without leaving male issuo and without partitioning the 
property, tho property passed to the survivors, and that tho widow could claim no share 
in it. Subramania Ayyar, J., said : “ In cases like tho present, tho question for deter¬ 

mination is but one of intention to bo ascertained with rofore..co to tho tormsof the partic¬ 
ular will. If the grant is to porsons who aro ineapablo of forming a joint Hindu family, 
they can of courso tako only as tenants-in-common. If, on tho contrary, tho grant is 
to persons who constitute such a family, oven then it may bo that tho prima facie view is 
that tlioy tako in severalty and that thoso who argue in favour of the opposite construc¬ 
tion havo to show somo clear foundation for it in tho terms of the will. Of courso, tho 
donees here, tho sons, were persons who could be, and were, members of a joint family.... 
And as to tho terms of tho gift thoy are clear to tho olfect that tho donees were to take 
not in severalty but in coparcenaiy. That tho distinction botwoen tho two was, perfectly 
clear to tho mind of the testator is beyond question, for whoro ho wishes them to tako 
as tonants-in-common, he uses apt expressions, as tho word ‘ in oqual shares ’ in tho para¬ 
graph relating to tho income, and ‘ according to thoir respective shares ’ in tho paragraph 


(q) JogeswarNarain v. Ram Chandra Dutt, supra. 

(r) Oopi v. Masammat JaUhara {1011) 33 All. 41, 

7 I.C, 697. 

(*) Mitt. Jio v. Met. Rukman (1927) 8 Lah. 
219, 100 I.C. 54, (’27) A.L. 120. 

( t) Bax Dxioalx v. Patel Bechardas (1902^ 20 


Bom. 445; Kxshari m/Jitbuin v. Mundra 
Dubain (1911) 33 Alb 005, 10 I.C. 505; 
Babu Rani v. Rajendra Baksh Sigighf 1933) 
8 Luck. 121. 60 I.A. 05, 142 I.C. 3, C33) 
A.PC. 72; Ram Piari v. Krishna Piarx 
(1921) 43 All. 000, 63 I.C. 301, (’21) A.A. 
50. [Gift to daughter's sons.] 
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St. pointing to tho division of tho corpus of [the other properties], while with reference to the 

400,401 house under consideration ho directs common enjoyment without any possibility of 

division ” (u). 

(c) A and his sons are members of a coparconary. A’s brother B bequeaths certain 
property to A and .4’s sons in those terms : “ Iteni9 4, 5, f», 7, 8 and 9, I bequeath and 
leavo to my brother A and his sons.” Tho legatees, though members of a coparcenary, 
take as tenants-in-common, there being no express words in the will that they should 
take as members of a coparcenary (v). 


401. Gifts and bequests to widows, daughters and other 
females.—•(/) Absolute gift and limited gift .—When property 
is given to a female by a deed or will, the question frequently 
arises whether the gift passes an estate of inheritance, that is, 
an absolute estate, or merely a limited estate. If a gift made to 
a female, e.g., the mother, daughter, brother’s daughter, sister, 
etc., passes an estate of inheritance, she can dispose of it at her 
pleasure ( w ), but not if it passes a limited estate ( x ). In the 
former case, the property passes on her death intestate tp her 
stridhana heirs (y ); in the latter case, it passes to the donor’s 
heirs ( z ). The same rule applies where a gift is made by a 
husband to his wife, whether the gift be of moveable or of im¬ 
moveable property. Tf the gift passes an absolute estate she 
can dispose of the property at her pleasure by act inter vivos or 
by will (a), but not if it passes a limited estate (6). In the 
former case the property passes on her death intestate to her 
stridhana heirs (c ); in the latter case, it passes to her husband’s 
heirs (d). 1 


(//) i'ethirajulu v. Mukunthu (1005) 28 Mail. 
303, 373. See also Sonatun v. Juggut- 
soondree (1850) 8 M.I.A. 66; Bissonauth 
v. Bamasoonderry ( 1807) ,’2 M.I.A. 41. 

(r) Janakiram v. Nagamony (1026) 40 Mail. 08, 

1 03 1.0. 662. (’26) A M. 273. 

(w) Atul v. Sanyasi (1005) 32 Cal. 1051 [bequest 
to mothor]; Lala Bamjewan v. Dal Koer 
(1807) 24 Cal. 406 (bequest to daughters 
and brothers’ daughters]; ■ Kollany v. 
Luchmee (1875) 24 W. R. 305 [gift to 
daughter]; Madavarayya v. Tirtha (1877) 

1 Mad. 307 [gift to daughter]. 

(*) Mahomed Shumsool v. Shewukram (1874) 1 

2 I.A. 7, 14 Beng. L.R. 220 [gift to 
daughter-in-law]; Badha 1‘rasad v. Bailee 
Mahi (1008) 35 Cnl. 800, 38 I.A. 118 
[bequest to daughter]. In both these 
rases It was held that the doneo took a 
limited estate only. 

<y) Ramasami v. Papayya (1803) 16 Mad. 466 
[gift to daughtor]; Basanta v. Bamikshya 
(1006) 33 Cal. 23, 32 I.A. 81 [gift to slBter 
—Dayabh&fft* case]. 

(z) Annaji v. Chandrabai (1803) 17 Bom. 503. 
(a) Surujmani v. Rabi Nath (1008) 30 All. 84, 
35 I.A. 17 [will upheld]; Fateh Chand v. 
Hup Chand (1016) 43 I.A. 183, 38 All. 
446, 37 I.C. 122, (’16) A.PC. 20 [will 


upheld]; Hamachandra v. Bamachandra 
(1010) 42 Mad. 283, 201-202, 62 I.C. 
04: (’19) A.Af. 557 [will upheld]; Janki v. 
Bhairon (1897) 10 Ail. 133 [will upheld]; 
Padan Lai v. Tek Singh (1007) 20 All. 217 
[mortgage upheld]; Damodar v. Purina- 
nandas (1883) 7 Bom. 155 [will upheld— 
rase of moveable property]. In some of 
the earlier cases, it was held that a wife can¬ 
not dispose of immoveable property given 
to her by her husband to the prejudice of 
her stridhana heirs, even if the gift was 
absolute not even after her husband’s 
death. That view, it is submitted, is no 
longer law. The rases above referred to 
are Kotarbasappa v. Chanverova (1873) 10 
Boil. H. C. 403; Gangadaraiya v. Para- 
meswaramma (1860) 5 Mad. II. C. Ill; 
Bhujanga v. Ramayamma (1884) 7 Mad. 
387 ; Nunnu tfeahv. Krithnatvoami (1891) 
14 Mad. 274. See also Budr. Narain v. 
Hup Kuar (1878) 1 All. 734, at pp. 743-744. 

(ft) Jamna Das v. Ramautar (1005) 27 All. 364 
[mortgage set aside]; (1801) 14 Mad. 274, 
supra [sale setsaside], 

(e) Kesserbai v. Hunsraj (1006) 30 Bom. 431, 
33 I.A. 176. 

Id) Harilal v. Bai Bewa (1807) 21 Bom. 376. 
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(2) Mahomed Shumsool v. Shewukram (1874) 2 V.A. 7 , 
14 Beng. L.R. 226. —Whether a gift passes an absolute or a 
limited estate depends on the terms of the grant in each case (e). 
This is so not only under the Hindu law, but under all other 
systems of law in force in British India. Tn the case, however, 
of a gift or devise made to a Hindu female by her relations, the 
Judicial Committee has laid down that in construing a deed 
of gift or a will made by a Hindu in favour of female relations , 
the Court is entitled to assume that the donor intended the 
donee to take a limited estate only, unless the contrary appears 
from the deed or will. The basis of the rule is that females as a 
rule take a limited estate only in property inherited by them 
from male relations, and the donor must be presumed to have 
made the gift with that fact present to his mind. The leading case 
on the subject is Mahomed Shumsool v. Shewukram (/). In 
that case their Lordships of the Privy Council said : “In con¬ 
struing the will of a Hindu it is not improper to take into 
consideration what are known to be the ordinary notions and 
wishes of Hindus, with respect to the devolution of property. It 
may be assumed that a Hindu.. v knows that, as a general 
rule, at all events, women do not take absolute estates of 
inheritance which they are enabled to alienate.” 


Though the rule laid down by the Privy Council applies 
alik^ to all females who take a limited estate in property 
inherited by them, the Courts in India have,.following the spirit 
of the texts cited in sec. 141, drawn a distinction between cases 
where a gift or devise of immoveable property has been made 
by a Hindu husband to his wife, and those where it i A s made 
by a Hindu to other females. In the former case, that is, where 
a gift is made by a husband to his wife, they start with a pre¬ 
sumption against the gift being absolute, and hold that the gift 
must be presumed to pass a limited estate, unless by express 
words or necessary implication an absolute estate is expressed 
to be conveyed (</$. In the latter case, that is, where a gift is 


(e) Ram .Varain v. Pearay (1883) 9 Cal. 830 
</) (1874) 2 LA. 7, 14-15, 14 Hung. L.K. 220, 
231 [bequest to daughter-in-law held, 
to pass a limited estate); see also ltabntty 
v. Sibchunder (1854) 0 JO.A. 1 [deed of 
family arrangement], 

(?) Uarilal v. Mai Hewa (1897) 21 Bom. 376 
[bequest to widow—limited estate]; 
Jamna Das v. Ramautar (1905) 27 All. 364 
I gift to wife —limited estate); Seshayya v. 
\arasammt (1899) 22 Mad. 357 [bequest 


to widow—limited estate) ; Hxrabai v. 
Lakslimibai (1887) 11 Horn. 573 [bequest 
to widow—limited estate) ; .Wanna Meah 
v. Krixhnaswami (1891) 14 Mad. 274; 
\tohlal v. Aiivocate-Ornrral of Bombay 
(1911) 35 Bom. 279, 11 I.C. 547 ; Javki 
v. Bliainm. (1897) 19 All. 13i [bequest to 
widow—absolute estate); I'adam Lai v. 
Tek Sin//h (1907) 29 All. 217, dissenting 
from Surajmani v. Rabi Xatk (1903) 25 
Ail. 351. 
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S.401 made to other female relations, e.g., a mother. (A), they do not 
in all eases start with that presumption. But there is nothing 
in Mahomed Shumsool’s ease to justify this distinction. The 
rule there laid down purports to apply to all females who take a 
limited estate in property inherited by them. In fact, the 
Judicial Committee applied it in a later case where a bequest 
was made to a daughter (i). The case was one from Bengal 
where daughters take a limited estate. It is, therefore, 
difficult to support the distinction made by the High Courts. 
The Madras High Court applied this rule in a case where 
a father gave on partition a share to a widowed daughter 
who was without children ( k ). But the presumption is 
weaker where the property given is moveable property (l). The 
rule was held not applicable to a case where there is no 
gift by the husband to the wife but where the widow got the 
property as a result of a compromise with her relations (m). 
The principle of Mahomed Shumsool’s case applies not only tef 
wills mentioned in clauses (a) and (b) of s. 57 of the Indian 
Succession Act, 1925 [see s. 369 above], but to all other wills (n). 


(3) Gift to a woman as “ malilc ”.—In most of the cases 
referred to above, the High Courts interpreted the rule in 
Mahomed ShumsooVs case to mean that a gift of immoveable 
property to a woman cannot be deemed to confer upon her 
an absolute estate of inheritance which she could alienate at 
her pleasure unless the deed or will gave her in express terms 
a heritable estate or power of alienation. But there was no 
warrant for such an interpretation. In fact later decisions of 
the Judicial Committee have made it clear “ that if words 
[are] used conferring absolute ownership upon the wife, the 
wife enjoys the rights of ownership [including a full right of 
alienation] without, their being conferred by express and 


(A) AM v. Sanya si (1005) 32 Cal. 1051. In 
Annaji v. Vhandrabax (1803) 17 Horn. 503 
the gift wiv* by n son to his mother and 
tho Court started with the presumption 
against tho gift being absolute, and 
held that It passed a limited estate only. 

(i) liadha Prasad v. lianee Muni (1008) 35 Cal. 
800, 00, 35 I.A. 118, 120 (held that tho 
daughters took a limited estate only). In 
Ammannatm v. Kodanda Ilao (1040) Mad. 
223, 100 I.C. 190,*(’40) A.M. 210, (1940) 
1 M.L.J. 188, It wjib held that the 
daughter* took “ a limited estate of a 
daughter” and the daughter's sons'inte¬ 
rest, if any, was not vested remainder. 

(A) Mangamma v. Doraiya (1037) Mad, 335, 160 
I.C. 60, (’37) A.M. 100. 


(!) Axoonjbehari v. Premchand (1880) 5 Cal. 684. 

(m) Pandit Adya Shankar 'Petcari v. Met. 

ChandraratA 1035) 10 Luck. 35, 150 I.C. 
519, (’34) A.O. 265. 

(n) liadha Prasad v. Panes Mani (1008) 35 Cal. 

890, 003, 35 I.A. 118, 130 [bequest to 
daughter—limited estate]; Bhoba v. 
Peary Lai (1897) 24 Cal. 646, 650-651 
[bequest to widow—limited estate]; 
Caralapathi v. Cota (1910) 33 Mad. 91, 
93, 3 I.C. 475 [bequest to widow—limited 
estate]. In Saroda «v. Kristo (1900) 6 
C.W.N. 300, the Court proceeded upon the 
plain meaning of sec. 82 of the Succession 
Act, and held that the bequest to the 
widow was absolute. 
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additional terms , unless the circumstances or the context were 
sufficient to show that such absolute ownership was. not 
intended ” (o) or that it was possible by the use of words 
of sufficient amplitude to convey in the term of gift itself the 
fullest rights of ownership including the power to alienate 
which the High Court thought were required to be added by 
express declaration (p). These decisions may be divided into 
two classes, namely— 

(a) Where the gift is coupled with a power of alienation. 

(b) Where the word “ malik ” (owner), or other words 

importing absolute ownership, are used in the 
deed or will. 

In case (a), that is, where a gift is coupled with a power 
of alienation, the Court readily infers an intention to grant 
a/i absolute estate. Thus where a testator bequeathed certain 
property to his daughter and her son “ for your maintenance ” 
with power of making alienation thereof by sale or gift, it was 
held by their Lordships of the Pri vy Council that each of them 
took an absolute interest in a moiety of the property, and 
the words “ for your maintenance ” did not reduce the interest 
of either of them to one for life only (q). 


The second class of cases is the one where the word “ malik ” 
(owndr) or other words importing absolute ownership arc used 
in the deed or will. The word “ malik ” (owner) imports full 
proprietary rights ’including a full right of alienation unless 
there is something in the context or in-the surrounding circum¬ 
stances to indicate that full proprietary rights were not intended 
to be conferred. Hence it has been held that words-of disposi¬ 
tion in a deed of gift (r) or will that the donee shall “become 
malik (owner) of all my properties,” or similar words, confer 


(o) Bhaidas v. Bai Gulab (1922) 49 l.A. 1, 7. 46 
Bom. 163.169. 651.C. 974, (’22) A.PC. 193. 

(,d) Ramaehandra v. Ramaehif0idra(VilO) 45Mad. 

320, 49 LA. 129, 67 I.C. 408, (’22) 

A.PC. 80*; Nariingh Kao v. Mahalakshmi 
Bai (1928) 55 l.A. 180, 50 All. 375, 

109 I.C. 703, (’28) A.PC. 166; Shalig 
Ram v. Charanjil /Ml (1930) 67 l.A. 282, 

U Lah. 645, 128 I.C. 265, C30) A.PC. 

239 [t varis, i.e., heir]; Jagmohan Singh v. 

Sri Nath (1930) 57 l.A. 291, 128 I.C. (r) 
270, (’30) A PC. 253 [(lift to wife to be 
enjoyed by her generation after genera¬ 


tion] ; Kriehnastvami Ay gar v. Hama- 
chandra Itao (1934) 67 Mad. L. J. 821, 158 
T.C. 1005, (’34) A.M. \i(i ; Shirappa Rud- 
rappa v. Iludrata Chambatappa (1933) 
57 Bom. 1, 142 I.C. 164, (’32) A.B. 410. 

Jogetwar Sarain v. Ramrhandra Dull (1896) 
23 Cal. 670, 23 l.A. 37 : Keeserbai v. Hum- 
raj (1906) 30 Bom. 431, 442, S3 l.A. 176, 
180-187. 

Biehnath 1‘rasarf Singh v. Chamlika Pratad 
KumarH 1933) 55 All. 61, 60 l.A. 56, 142 
I.C. 0, (’33) A.PC. 67. * 
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S. 401 an heritable and alienable estate in the absence of a context 
whidi indicates a different meaning (s). 

It has been stated above that a bequest to a woman as 
“ malik ” imports full proprietary rights unless there is some¬ 
thing in the context to qualify it. In the under-mentioned 
cases (t), it was held that the context cut down the absolute 
estate imported by the word “ malik ”, and that the donee 
did not take an absolute estate. 


In Bhaidas v. Bai Oulab ( u ) a testator (1) constituted his wife, “ malik" (ownor) 
of his property, and (2) provided that she should leave “ whatever property might romain 
after her death ’’ to two named daughters “ as she liked.” Thoir Lordships of tho Privy 
Council held that the widow took an ansoluto estate, the second clause not constituting 
a trust in favour of the daughters as the subject-matter—namely, what might remain— 
was uncertain. Similarly where a Hindu transferred by way of gift to his wife “ all my 
zamindari rights " with power to enter into possession and spend tho produco of the 
property ba farzandan naslan bad naslan (lit., with sons generation aftor generation), 
it was held that tho words “ spend tho produce " did not indicate that she was given a 
life-estate only (v). Tho word Malik in a wajib-ul-arz when used with rofcrenco to widows 
and qualified by words like ‘ tahayat ’ Hoes not indicate an absolute estate (w). Whore a 
testator gives a full estate to one person, he is not entitled to mako a gift over in 
favour of any one else (*). 


(4) Where terms of gmnt unknown .—There is no presump¬ 
tion that a gift by a husband to his wife is by way of stridhana , 
in other words, that it is an absolute gift. Therefore, when a 
Hindu widow under grant from her husband had enjoyed the 
revenue of a village for many years, but the terms of the grant 


(*) La lit Mohan v. Chukkun Lai (1807) 24 Cal. i 
834. 24 I.A. 70, 8.3-89; Snrajmani v. 
Rabinath (1908) 30 All. 84, 35 I.A. 17; 
Fateh Chand v. Rur Chand (1916) 43 I.A. 
183, 38 All. 440, 37 I.C. 122, (’16) A.PC. 20 
[Malik-o-qabiz, i.e., owner in possession]; 
Sasiman v. Shib -Wurnyan (1022)*49 I.A. 25, 
3$, 1 Pftt. 306, 315, 00 I.C. 103, (’22) A PC. 

03 [Malikiyati] ; Saraju Bala v. Jyotir 
Moyee (1931) 58 I.A. 270, 59 Cal. 142.134 
I.C. 648, (’31) A.PC. 179 (Rift to daughter 
as malik]; nitendra Singh v. Maharaja <;/ 
Darbhanga (1928) 55 I.A. 197, 7 Pat,. 600, 
109 I.C. 858, (’28) A.PC. 112 [to hold the | 
property from generation to generation]; Lain I 
Ramjeeuan v. Dal liner (1897) 24 Cal. 400, 1 
409; Aulakhi v. Jai Kishan (1918) 40 , 
All. 675, 40 I.C. 005, (*18) A.A. 255 \Malik ' 
Mustaqnil 1 ; Kesserbai v. llunmtjl 1900) 30 
Bom. 431, 442, 33I.A. 170,186-187 ; Wazir 
Devi v. Ram Chand (1920) l hull. 415, 58 
I.C. 988 [ Kulliikhliyar wamilkial] ; Mohan 
Lai v. Niranjan Das (1921) 2 Lah. 175, 60 I 
I.C. 019, (’21) A.L. 11 [MuhJt] : Ilitendra ! 
Singh v. RameshU'ar Singh (1925) 4 Pat. ! 
510, 87 I.C. 849, (’25) A,P. 025 [transfer to , 
wife of “ all my tfamindarl rights ” with 
power to enter into possession and spend 
the produco of tho property ba farzandan 
naslan bad naslan, . e., with sons generation 


after generation]; Thakur Jagmohan v. 
Musamrmt Sheoraj (1928) 3 Lurk. 19, 
100 I.C. 693, (’28) A.O. 49 [P.B.l ; 
l lussammtol Ram Kttar v. Alma Singh 
(1927) 8 Lah. 181, 103 I.C. 600, (’27) 
A.L. 404; Iiamla Prasad v. Murli Manohar 
(1034) 13 Pat. 550, 152 I.C. 446, (’34) A.P. 
398; Malm Mai v. Meheri Kunuar{ 1940) 
All. 410, 189 I.C. 600, (’40) A.A. 311; 
llaripada Ojha v. Ichhamayee Devi (1914) 
23 Pat. 401. 

(t) Mahomed Shumsool v. Shewukram (1875) 

2 I.A. 7, 14 Bong. L.B,. 220; Motilal 
v. Advocate-General of Bombay (1911) 
35 Bom. 279, 11 I.C. 547 [widow’s estate!; 
Mithibai v. Meherbai (1922) 40 Bom. 162, 
04 I.C. 397, (’22) A.B. 170, [life-estate]; 
Ashurfi Singh v. Biseswar (1922) 1 Pat. 
295, 05 lA 977, (’22) A.P. 302 [widow’s 
estate]; Basant Kumar Basti v. Ram- 
shankar Roy (1932) 59 *Cal. 859, 138 I.C. 
882, (’32) A.O. 000. 

(u) (1922) 49 I.A. 1, 40 Bom. 163, 65 I.C. 974, 

(’22) A.PC. 193. 

(v) Ilitendra Singh v. Rameswar Singh (1925) 

4 Pat. 510, 519, 87 I.C. 349, (’25) A.P. 025. 

(w) Tirbeni Sahai v. Ramsingh (1938) 13 Luck. 

230,107 I.C. 925, (’3V) A.O. 301. 

(z) Malru Mai v. Maheri Kunwar (1940) All. 
410,189 r.C. 597, (’40) A.O. 311. 




GIFTS TO FEMALES. 


489 


were unknown, and the widow claimed the compensation 
awarded for the village under the Land Acquisition Act, 18§4, it 
was held by the Privy Council that there being no evidence to 
show that the grant was absolute, she had failed to establish an 
absolute title ( y ). See sec. 140 above. 

Braja Kixora v. Kundana Devi (1899) 22 I Papayya (1893) 10 Mad. 406 [not good 

Mad. 431, 26 I.A. 66. See ltamasami v. | law). 
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CHAPTER XXI. 

RELIGIOUS AND CHARITABLE ENDOWMENTS. 


Ss. 404. Endowments.—A Hindu who is of sound mind, and 

404,405 uo t a minor, may dispose of His property by gift or by will 
for religious and charitable purposes such as the establishment 
and worship of an idol (z), feeding Brahmans and the poor (a), 
performance of religious ceremonies like sraddha, durga pujah 
and lukshmi pujah (6), and the endowment of a university (e) 
or an hospital ( d ). When the question is whether the endow¬ 
ment is real or fictitious the mode of dealing with it by its donors 
and successors is an important element for consideration (e). 

Doubt as to certain gifts .—The High Court of Calcutta has expressed a doubt as to- 
whether gifts to Pundits holding tolls for learning in the country at the timo of the Durga 
Pujah, or for the reading of the Mahabharat and Pooran, or for the prayer of God during 
certain months are valid (/). 

Superstitious uses not forbidden .—The English law relating to superstitious uses does 
not apply to Hindu religious endowments. Thus a gift in favour of an idol, or for tho 
performance of tho worship of a deity is valid according to the Hindu law, though it may* 
not be valid according to the English law (g). Dispositions for religious purposos are 
highly favoured by Hindu law, and the leaning of the Courts also is in the same direc¬ 
tion. Dedication of property by a Hindu to a deity is not only lawful, but commendable 
in a high degree from the Hindu point of view (A). 

405. Gift to dharam void.—A gift or bequest to dharam 
is void for vagueness and uncertainty; so also a bequest for 
good work ( i). The objects meant by that word are too 
vague and uncertain for the administration of them to be 
under the control of a Court ( j). Where the bequest is for 
dharam, dharamashala and Sanskrit education, the bequest 
for dharam being, void, the whole is void (&). 

It is a maxim of equity, that tho execution of a trust shall bo undor tho contro 
of tho Court. The trust therefore must bo of such a nature that it can bo under that 
control. For that purpose it is iy>eessary that the subject and object of the trust must 
both bo such as can bo ascertained by the Court. If the subject or object cannot bo 
ascertained, tho trust cannot bo enforced by the Court, and it is void (1). In the case 


(*) Bhupati Noth v. Bam Lai (1010) 37 Cal. 128, 
3 I.C. 042; Khusalchand v. Mahadergiri 
(1875) 12 Bom. H.C. 214. 

((i) Dtcarkanath v. Burroda (1870) 4 Cal. 443; 
Bafendra Lull v. Baj Koomari (1007) 34 
Cal. 6; Manorama v. Kalicharam (1004) 
31 Cal. 100. 

(/;) Prafulla v. Jogendranath (1905) 9 C.W.N. 
628; Lakshmishankar v. Vaijnath (1882) 0 
Bom. 24. 

(<■) Manorama v. Kulieharan (1904) 31 Cal. 100. 
(<() Fanindra v. Adm.-Gen. of Bengal (1901) 0 
C.W.N. 321. 

(e) Chaturbhuj Singh v. Sarada Charan (luha 
(1932) 11. l*at. 70-1, 141 I.C. 157, (*33) A. B.fl. 
(/) (1870) 4 Cal. 443, supra. But see In re 

Darling (1890) lVh. 50. 

(g) Juggut Mohini v. Sokheermoney (1871) 14 
M.I.A.* 289, 301-302; Kushalchand v. 
Mahadergiri, supra. 

t h) (1910) 37 Cal. 128, 130-137, 141, 3 I.C. 042, 


supra. 

(t) Gauri Shankar A Ors. v. Mohanlal (1040) 
16 Luck. 074, 187 I.C. 597, (’40) 276. 

(j) Runchordas v. Farvatibai(18Qti) 28 Bom. 725, 

20 I.A. 71 affirming (1897) 21 Bom. 040. 

(k) Ifarain Das v. Brij Lai (1933) 14 Lah. 827, 

.140 I.C. 1013, (’38) A.L. 838. 

(l) Morice v. The Bishop of Durham (1804) 10 

Ves. 522 [objects of benevolence or liberal¬ 
ity]; In* re Biland (1881) W.N. [Eng.] 
173 [charitable or benevolent purposes]; 
In re Macduff (1800) 2 Ch. 461 [purposes, 
charitable or philanthropic]; Blair v. Dun¬ 
can [1902] A.C. 37 [Buch charitable or 
public purposes as my trustee thinkB 
proper]; Hunter v. AU.-Gen. [1899] A.C. 
309; Grimond v. Grimond [1005] A.C. 
124. As to what sre charitable objects, 
see the Judgment ol Lord Macnaghten In 
The Commissioners of Income Tax \. 
i'em»I[1801) A.C. 531, at p. 688. 
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of a gift to dharam the Judicial Committee observed in Runchordas v. Parvatiba* (m), 
that the objects which can be considered to be meant by that word are vague and 
uncertain. In Wilson’s Dictionary the word dharam is defined to bo law, virtue, legal 
or moral duty. Relying upon this definition of dharam , the Judicial Committee held 
that the word dharam was as vague as the words “ purposes charitable or philanthropic ” 
which, on account of their vagueness, render a trust for those purposes void in the 
English law (n). Gifts for “ charitable or other purposes ” or gifts expressed in other 
alternative terms are not charitable; for they may be exocuted without any part of 
the property being applied to charitable purposes (o). Thus a gift for “ charitable 
or benevolent purposes ” is void (p). Applying the above principles it has been held that a 
trust for sarakam [good work] ( q ), a trust for “ purposes of popular usefulness or for pur* 
poses of charity as may bo approved by the trustees ” (r), a trust for spending money "in 
proper and just actB for tho testator’s benefit ’’ (s), and a trust for disposing of the residue 
*' in a righteous manner, in a pious and charitable way, as may appear advisable to all 
my three executors, and in such manner that people may speak well of me and that all 
my three heirs may acquire great fame ” ($), are all void. Similarly in ultimate residuary 
gift to any agnate, and failing agnates to any Brahmin who would livo in tho tostator’s 
ancestral house, has been held to bo void (u). A direction to trustees to pay a certain 
sum of money at their discretion towards dispensaries, hospitals, charitablo societies, 
schools or any students* association, feeding of tho poor, etc., marriago upanayan, etc., 
excavation and consecration of tanks, etc., or in tho construction of ghats or maths, 
has also been held to be void (t>) But a gift to sadavarat to bo established at a definito 
place is valid (w). A gift to " such charities as tho trustoes may think deserving,” is 
also valid (x) ; and so also a gift with power to trustees to give away tho property “ in 
charity in such manner and to such religioss and charitablo purposes as thoy may 
in their discretion think proper ” (y). 

A gift “ for the performance of ceremonies and giving feasts to Brahmans” is not 
void for uncertainty (z). Nor is a devise of property to executors upon trust to distribute 
the same among tho testator’s poor relations, dependants and servants (a). 

A gift for spreading of Hindu religion is void (6). Thoro is a conflict of opinion 
whether a gift for the spread of tho Sanskrit language is void for uncertainty (c). 


t When thore is a bequest for feeding the poor—a bequost which is valid in law— 
the fact that it is referred to in a later part of the samo widens “ dharam ” does not make 
it invalid ( d). 


(»») (1800) 23 Bom. 725, 20 I.A. 71. 

(«) Runchordas v. Parvatibai (1800) 23 Bom. 
723, 20 I.A. 71; Parthasarathy v 

Thiruven'/adat 1007) 30 Mad. 340[ Dharam], 
Gangabai v. Thavar( 1863) 1 Bom. II.C. 71 
[Dharam]; Advocate-General v. Damodhar 
(1832) Berry's Oriental cases 520 
[Dharam]; Cursandas v, Vundravandas 
(1890) 14 Bom. 482 [ Dharmada]; Devshan- 
kar v. Motiram [ 1894] 18 Bom. 136 [ Dhar¬ 
mada]. See also Venkatanarasimha v. 
Subba Rao (1923) 46 Mad. 300, 73 l.C. 
991, ('23) A.M. 376. 

do) Halsbury, Vol. IV, % 146, art. 230. 

(p) (1881) IV. N. [Eng.] 173, supra. See 
also* Re Harbinson (1902) I. R. 103; 
Re Sidney (1908) 1 Ch. 488. 

4?) Bai Bapi v. Jamnadas (1898) 22 Bom. 774. 
(r) Trikumdas v. llaridas (1907) 31 Bom. 583 ; 
Jamnabai v. Dhartey (1902) 4 Bom. L.R. 
803. 

is) Gokool Nath v. Itsur (1887) 14 Cal. 222. 


(t) tNanalnl v. Uarlocluind (1800) 14 Bora. 476, 

479. 

(u) Shayamtt Outran v. Sump Chandra (1912) 17 

C.W.N. 39, 14I.C. 708. 

(») Sarat Chandra v. Pratab Chandra (1013) 40 
Cal. 232, 21 l.C. 194. 

(w) Morarjt v. Nenbai (1803) 17 Bora. 351. 

(x) Smith v. Massey (1906) 30 Bom. 500; Got- 

dhandas v. ChunnUal (1908) 30 All. Ill; 
Surhomungola v. Mohendronath (1879) 
4 Cal. 508. 

(y) Parvati v. Ram Barun (1004) 31 Cal. 895. 

(z) Lakshmishanker v. Vajnath (1882) 6 Bom. 24. 

(а) Manorama v. Kali Outran (1903) 31 Cal. 166. 

(б) (1923) 46 Mad. 300, 73 l.C. 991, ('23) A.M. 

376, supra. 

(e) (1023) 46 Mad. 300, 314-315, 73 l.C. 091, 
(’23) A.M. 376 [Spencer, J.J, 325-345 
[llevadoBS. J.], supra. 

(d) VciiyanaUur v. Swaminatha (1924) 47 
Mad. 884. 51 I.A. 282, 82 IX. 804, (’24) 
A,PC. 2SH. 


S. 405 
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406,407 


406. Subject of endowment.—A Hindu may dedicate for 
religious and charitable objects all property which he can 
validly, dispose of by gift or by will [s. 357 and s. 368]. 

Thero is nothing to prcvont a Hindu from dedicating the whole of his property for 
religious and charitable purposes (c). 

407. Endowment how created— (1) No writing is neces¬ 
sary to create an endowment (/), except where the endowment 
is created by a will, in which case the will must be in writing 
and attested by at least two witnesses, if the case is governed 
by the Indian Succession Act, 1925, s. 57 [s. 369 above]. An 
entry in the account of a firm of money-lenders showing that 
the firm is indebted to the temple followed by crediting of 
interest does not create an endowment (g). 

(2) A Hindu, who wishes to establish a religious or chari¬ 
table institution, may, according to his law, express his purpose 
and endow it. A trust is not required for that purpose. All 
that is necessary is that the religious or charitable purposes 
should be clearly specified, and that the property intended for 
die endowment should be sot apart for or dedicated to those ‘ 
purposes. Even in the case of a dedication to an idol, which 
cannot itself physically hold lands, it is not necessary, though 
it is usual, to vest the land? in trustees. Nor is it necessary 
that there should be any express words of gift to the idol (/*). 
No religious ceremony such as sankalp or samarpan is necessary 
and a clear and unequivocal pianifestation of intention to 
create a trust and vesting of the same in the donor or another 
as a trustee is enough to constitute dedication (i). • 

The Indian Trusts A e/,,1882, s. 1.—Tho Indian Trusts Act, 1882, does not apply to 
public or private religious or charitable endowments (j). 

The Transfer of Property Act, 1882, s. 123.—It has boen held by tho High Court 
of Madras that a dedication of land #.ir a public temple is not a gift within the meaning 
of sec. 122 of the Transfer of Property Act, 1882. The provisions, therefore, of sec. 123 
of tho Act, which require a gift of land to bo effected by a registered instrument, do 
not apply to such a dedication (!•). 


(«) Sec Sir F. MacN&ghten's Consideration* on 
Hindu Baw, p. 335. 

(/) Muddun Lai v. Komul liibce (1807) 8 VV. It. 
42: Ramalinga v. Sivachidambaru (19lit) 
42 Mad. 440, 40 I.C. 742. (’10) A.M. 809 ; 
Pallayya v. Ramanadhanulu (1003) 13 
Mad. L. J. 304 ; Gangi lieddi v. Tammx 
Reddi (1927) 54 I.A. 130, 50 Mad. 421, 
101 I.C. 70, ('27) A.PC. 80, on appeal 
Irom (1022) 45 Mad. 281, 70 I.C. 337, 
(’22) A.M. 236. 

(g) Sooniram Ramniranjanlass v. Alagu Nachi- 
yar liml (1030) Bang. 59. 

th) Manohar v. Lakhmirami 1888) 12 Bom. 247, 
203 ; Bhuggobutty V. Gooroo (1898) 25 Cal. 


112, 127 ; Prafulla v. Jogrndrunuth (1005) 

0 C. W. N. 628, 634; Venkatanarsimfut v. 
Subba Rao (1023) 46 Mad. 300, 73 I.C. 
991,-('23) A.M. 376. 

(i) Prem Nath v. Uari Ram (1035) 10 Bah. 85, 

154 I.C. 229, f'34) A.L. 771; Jai Dayal v. 
Jtammran Das (1038) Bah. 704. 

(j) Gopti v. Sami (1005) 28 Mad. 617; Nara- 

svuiha v. Venlratahntjvm (1027) 50 Mad. 
087, 103 I.C. 302, (’27) A.M. 636 (F.B.]. 
(I) Pallayya v. Ramanadhanulu (1003) 13 Mad. 
B.J. 364; Narasimha v. Vmkataltvgvm 
(1027) 50 Mad. 687, 103 I.C. 302, (*27> 
A.M. 636 [F.B.], supra, i- 
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Revocation of endowment. —A valid endowment once created cannot be revoked by 
the donor ( l ). 

407A. Illusory endowments.—( 1) The mere execution of 
a deed, though it may purport on the face of it to dedicate 
property to an idol, is not enough to constitute a valid endow¬ 
ment ; for the real object of the executant may be to defraud 
creditors, or to defeat the provisions of the ordinary law of 
descent, or to restrain alienations and keep the property in 
perpetuity in the family. It is necessary for the validity of a 
deed of endowment that the executant should divest himself of 
the property. Whether he has done so or not, is to be determined 
by liis subsequent acts and conduct. Thus, if the profits of the 
property are appropriated by the executant to his own use, 
and not to the worship of the idol, and his subsequent dealings 
with the property show that he did not intend to create an endow¬ 
ment, the dedication will be inoperative, and the property 
eannot be treated as debutter, i.e., belonging to the idol. The 
property will still continue to be his, and it may be attached in 
execution of a decree against him (m). Similarly, if a Hindu 
purchases property in the name of his idol, without setting up 
the idol for public worship and without appointing priests for its 
worship, the property does not become the property of the idol, 
but remains his own private property (;i). 

(2) Where there is no real dedication of property for 
the worship of an idol, but only an attempt to create a perpe¬ 
tuity in favour of the settlor’s descendants, the gift to the idol 
is void (o). The mere fact, however, that the members of the 
settlor’s'family are nominated as Shebaits or mutawallis of 
the temple and that they are to be remunerated out of the 
income of the property is no ground for holding that the 
dedication is not real, provided the remu Aeration is reasonable 
having regard to the income of the property (p). 

408. Complete dedication—absolute grant in favour of 
charity.—A dedication of property to religious or charitable 

(i) Dasami v. Param ( 1029) 51 All. 621, lit! i 95 (P.U). 

I.C. 433. ('20) A.A. 315 I (o) Prumotho v. Radhika (1875) 14 Bein'. L K. 

(m) Watson and Co. v. Ramchund {1891) 18 Cal. 175 ; Sri Thnkurji v. Sukhdeo Singh (102:») 

10; Konrnr Dooryanath v. Rainchunder 42 All. 305, 58 I.C. 583, (’20) A 1 

(1877) 2 Cal. 341, 340, 41,A.%2 ; Suppamal 03 1F.JJ.] 

v. Collector of Tanjore (l&ti'J) 12 Mad. 387 ; (p) Jadn Nath Singh v. Thakore Si to. Ramji 
Ram Dhan v. Pruyag (Wit) 43 All. 503, 62 (1017) 44 l.A. 187, 30 All. 653, 42 I.C. 225, 

I.C. 882, ('21) A. A. 37; Siri Thakur v. (’17) A.l'C. 177 ; Chandi Choran v. Dalai 

Atkins (1919) 4 Pat. L.J. 533, 53 1,0. 100, • Chandra (1027) 51 Cal. 30, 08 I.C. 084, 

('lQ)A.V.H'Z;lihekdhariSiiii/h\\ Sri Ram- (’20) A.C. 1083; Iskmri Uhucaneshwari 

ehanderji (1931) 10 Pat. 388, 130 I.C. Thakumni v. Projonalh Dey (1037) 61 

200, (’31) A.P. 275. l.A. 203, (1037) 2 fell. 447, 39 Bom. JL.ll. 

(n) Brojosoondery v. Lychmee (1873) 20 W.tt. 033,168 I.C. 765, (’37) A.PC. 185. 


Si. 

407-408 
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S*. uses may be complete, or it may be partial. The question 
408, 408A w h e tber it is complete or partial depends on the construction 
of the instrument of grant as a whole (q). 

i 

When there was no formal dedication of a bathing ghat 
and the plaintiff (or his predecessors) acted as owners and 
not as Shebaits in effecting repairs and levying tolls it was 
held that the plaintiff is the owner and that there was no 
dedication ( r ). 

Where the whole property is dedicated absolutely to 
the worship of an idol, and no beneficial interest in it is given 
to any person, the dedication is said to be absolute and 
complete. In such a case the property is held by the idol— 
though it is only in an ideal sense that property is so held— 
and it cannot be alienated except in the cases mentioned in 
section 415 (*). * 


408A. Partial dedication—charge in favour of charity.— 
Where by the grant a mere charge or trust is created in favour 
of an idol, the dedication is said to be partial or qualified. 
In such a case the property descends, and is alienable and 
partible, in the ordinary way ; but subject always to the trust 
or charge in favour of the idol (£). Where the surplus income, 
after the expenses of worship and ceremony were met, was 
to be invested in housbs, for the residence of the settlor’s des¬ 
cendants, it was held that there was no complete dedication ( u ). 


In determining whether tho will of a Hindu gives the estate to an idol subject to a 
charge in favour of the heir of the testator, or makes the gift to tho idol a charge upon 
the estate, thcro is no fixed rule depending on the use of particular terms* in the will; 
the question depends on tho construction of the will as a whole. Thus although a will 
provides that tho property of the tostator “shall bo considered to be the property of” 


a certain idol, tho further provisions such as 

___c____ . 

(jV Pande ttar Na rain v. Surja Kumvari (1021) 
18 I.A. 143, 13 All. 201, 03 I.C. 34, (’21) 
A.PC. 20; Bhekdhari Singh v. Sri 
Ramr.handerji (1031) 10 Pat. 388, 130 
I.C. 200, (’31) A.P. 275. 

(r) Maharani Uemantha Kumari v. Uauri 
Shankar Tewari (1941) All. 401, 103 
I.C. 882, 08 I.A. 53, ('41) A.PC. 38. 

(*) Jagadindra Nath v. Uemanta (1005) 32 Cal. 
129, 31 I.A. 203 ; Jadu Nath Singh v. 
Thakur Sita Ramji (1017) 44 I.A. 187, 30 
All. 533, 42 I.C. 225, (’17) A.PC. 177 ; 
Shri Ganesh v. Keshavrao (1891) 15 Bom. 
625; Rajmdra v. Sham Chund (1881) 0 
Cal. 100; Bhuggobutty v. Gooroo (1808) 
25 Cal. 112; Sathianama v. Saravanabagt 
(1895) 18 Mad. 200; Chandi Outran v. 
Dalai Chandra (1027) 54 Cal. 30, 98 I.C. 
034, (’20) A.C. 1083. 

<() (1905) 32 CaR 120, 31 I. A. 203, supra ; 
Sonatun v.Juggutsoondree (1859) 8 M.I.A 


the residue after defraying the expenses 


00 ; Hum Coomur v. Jogender Nath (1879) 
4 Cal. 60'; Ashutosh v. Doorga Churn 
(1880) 6 Cal. 438, 0 I. A. 182 ; Kulada 
Prasad v. Kali Das (1915) 42 Cal. 530, 
30 I.C. 890, (’14) A.C. 813; Mahim Chandra 
v. Hara Kumari ( 1015) 42 Cal. 661, 30 I.C. 
798, (’15) A.C. 487 ; Gopal Lai Sett v. 
Puma Chandra Basak (1922) 49 I. A. 100, 
49 Cal. 459, 67 I.C. 561, (’22) A.PC. 253, 
(1921) 48 I.A. 143, 43 All. 291, 63 I.C. 
34, (’21) A.PC. 20, supra ; (1931) 10 Pat. 
388, 136 I. C. 290,(’31) A. P. 276, supra; 
ParSnadi Lai v, Brijmohanlal (1930) 11 
Luck. 576,159 I. P. 117, (’30) A.O. 52. 
Svrendra Krishna Ray v. Shrtt Shree Ishvoar 
Bhubaneshwari Thakurani (1933) 60 CaL 
54, 144 I.C. 792, (’33) A.C. 295; Ithwari 
Bhuvaneshwari Thakurani v. Brojonatha 
Dty 04 I.A. 203, (1937) 2 Cal. 417, 89 
Bom. L.R. 933, 108 I.C. 70S, (’37) A.PC. 
185. , 
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of the temples “ shall be used by our legal heirs to meet their own expenses,” and the 
circumstances such as that in respect of the ceremonies to bo performed the expenditure 
was fixed by the will and would absorb only a small proportion of the total incoAie, 
may indicate that the intention was that the heirs should take the property subject to a 
charge for the performance of the religious purposes named (v). 

409. Application of profits pf property—evidence of dedica¬ 
tion.—( 1) Where there is no instrument of grant, the mere 
fact that the profits of any land are being used for the support 
of an idol is not proof that that land formed an endowment 
for the purpose; but where there is apparently good evidence 
going back for a long period, e.g., for more than half a century, 
that the land was given for the support of an idol, proof that 
from that time the profits had been so expended would be 
strong corroboration ( w ). 

The fact that thq deceased karta of a joint Hindu family 
regularly paid the expenses of a charitable institution out 
of the profits of a family property, those expenses however not 
exhausting the whole of those profits, does not establish a 
dedication of the property to the charity ( x ). 

In (he case last cited the Judicial Committee while reversing tho decree passed 
by both the Subordinate Judge and the High Court, observed that tho Subordinate 
Judge had failed to notice tho distinction betwocn meeting of tho exponsos of a charity 
out of a particular property, and applying all tho receipts of that property to the charity. 

4 

{2) Though the mere fact of the profits of any land 
being used for the support of an idol may not be proof that the 
land formed an endowment for the purpose, yet it is a fact 
that might well be taken into consideration in cases where the 
intention of the founder is to be gathered from an ancient 
document expressed in ambiguous language (y). In the 
construction, again, jof such a document evidence is admissible 
as to the manner in which the property has been possessed 
and used (z). 

410. Bequest to idol not in existence at testator’s death — 
The principle of Hindu law which invalidates a bequest other 
than to a person in existence at the death of the testator 
[s. 372], does not apply to a bequest to trustees for the estab¬ 
lishment of the image of a deity after the death of the testator. 


(e) Pande liar Narain v, Surja Kunwari <1921) 
43 I.A. 143, 43 All. 291, 03 I.C. 34; 
Panhadi Lai v. Brijmohanlal (1930) 11 
luck. 675,159 I.C. 117, ('36) A.O. 52. 

(w) Muddun Lai v. Sreemutty Komul Bibee (1807) 
8 W. R. 42, 44; Konmr Doorganalh v. 
Ram Okundtr* (IVtl) 2 Cal. 341, 349, 4 
L. A. 52. 


(x) Uangi Iteddi v. Tammi Reddi (1927) 54 I.A. 

130, 50 Mad. 421, 101 I.C. 79, (’27) A. 
l’C. 80. reversing on this point same case 
in (1922) 45 Mad. 281, 70 I.C. 337, (’22) 
A.M. 230. , 

(y) Abhiram v. Shyama Charan (1909) 38 Cal. 

1003, 1012, 30 IStt. 148, 4 I.C. 449. 

(z) Kvlada Protad v. Kali Dai (1916) 42 Cal. 

530, 543-544, 24 I.C. 899,TH) A.C. 813. 


Ss. 

408A-410 
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410-411A 


Such a gift is valid, though the image is to be established and 
consecrated after the testator’s death (a). Similarly a dedica¬ 
tion of immoveable property by means of an Arpannama to a 
number of deities some of which were installed at the date of 
the disposition are valid (6). 

Illustration. 


A bequeaths his property to his executors upon trust to establish after his death 
an imago of the goddoss Kali in tho name of his mother, and to dovote the income of the 
balance to tho worship of tho goddess. Tho bequest is valid, though the image is to be 
installed for the first time after the testator’s death. See secs. 359 to 362, and socs. 
375 to 378. 


The idol must be specified .—The dedication must bo to a particular deity. A dedica¬ 
tion to “ the Thakurji in my Thakurdwara ” without mentioning tho particular Thakurji 
to whom tho bequest is to bo given, is void for uncertainty (c). 

Mutilation of idol .—Tho destruction or mutilation of tho imago does not affect tho 
endowment. A new r imago may bo established, and the endowment kept up ( d). Tho 
actual installation of an idol in a tcinplo or tho construction of a temple for that purpose 
is not absolutely nocossary for validating a settlement in favour of the idol (e). 

411. Endowments and rule against perpetuities.—( 1) A 
dedication of property for a public, religious or charitable 
purpose is not invalid because it transgresses the rule which 
forbids the creation of perpetuities. The rule against perpe¬ 
tuity applies to gifts and bequests in favour of private 
individuals [s. 385]. It does not apply to religious and 
charitable endowments (f). 

(2) Where the estate created by a grant is in its nature 
secular, the mere fact that the motive for the grant was religious 
does not constitute it a religious endowment, so as to exempt 
it from the rule .against perpetuities (g). 

A, actuated by religious motives, makos a gift of certasn property to B and C, both 
Brahmins, subject to tho condition that they should not alienate tho property and that 
it should be enjoyed by them afid their heirs for ever. Tho restraint against alionation 
is void*, and B and C take tho property absolutely. 

411A. Endowments and directions for accumulations.—The 
rule stated in sec. 397 as to directions for accumulations does 
not apply to religious endowments. 

See Transfer of Property Act, 1882, s. 18, 


(a) Bhupali With v. Ham Lal( 1910) 37 Cal. 128, 

3 I.C. 642; Mohar Singh v. IIet Singh 
(1910) 32 All. 337, 6 l.C. 584 ; Chatarbhuj 
v. ChatarjiHlOU) 33 All. 253, 8 I.C. 832. 

(b) Bhupathinath Chakrabarti v. Hasantkumari 

Debt (1930) 63 Gal. 1098, (’36) A.C. 556. 

(c) Phundan Lai v. Ary a Prithx (1911) 33 All. 

793, 11 I.C. 260 * Chandi Charan v. Harx- 
bola (1919) 46 Cal. 951, 51 I.C. 275, (’19) 
A.C. 199. 


(d) Bijoychaitd v. Kalipada (1914) 41 Cal. 57,20 

I.C. 78, (’14) A.C. 200: 

(e) Sarab Sukh v. Ham Prasad (1024) 46 All. 

130, 135, 78 I.C. 1018, (’24) A.A. 867. 
(/) Transfer of Property Act, 1882, b. 18; 
Indian Succession Act, 1925, s. 118; 
BhuggobuUy v. Gooroo (1898) 25 Cal. 112; 
PrafuUa v. Jogendra Nath (1905) 9 C.W. 
N. 628. i 

(g) Anantha v. Nagamuthu (1882) 4 Mad. 200. 
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412. Estate in remainder.—An endowment is not invalid S«. 
because it is to take effect after the determination of an'estate 41Z * 413 
for life ( h ). 

Illustration. 

A executes a deed by which ho reserves to himself a life-estate in certain property 
and directs that after his death tho income of tho property shall bo paid to his daughter 
for life and after her death it shall be devoted to a certain toniplo. Tho endowment 
is valid, though it is to take effect after the determination of the life-estates in favour 
of the settlor and his daughter. 

413. Devasthanam, Math, Shebait, Mohunt, Debutter 
property.—Where property is devoted absolutely to religious pur¬ 
poses, in other words, where the dedication is absolute and 
complete, the possession and management of the property 
belongs, in the case of a devasthanam or temple, to the manager 
of the temple, callbd shebait; and, in the case of a math, that 
is an abode for students of religion, to the head of tho math , 
called mohunt ; and this carries with it the right to bring what¬ 
ever suits are necessary for the protection of the property. 

■Every such right of suit is vested ill the case of temple property 
in the shebait , and not in the idol, and in tho case of math pro¬ 
perty in the mohunt ( i ). Property dedicated to religious 
uses is called debutter property. • Debutter ” means literally 
< belonging to a deity.’ • 

Succeeding shebaits of a temple and mohunts of a math 
form a continuous representation of the property of the idol 
or of the math (j). 

Distinction heheeen temples and maths. —The religious foundations known as Devos, 
thanams or temples are tho most numerous in India, and ha^o tho largest endowments 
especially in the shape of lands, assignment of public revenue, and jewellery. These 
institutions liavo been established for tho spiritual benefit of tho Hindu community in 
general, or for that of particular socts or sections thereof. Next to tho temples, tho most 
important religious foundations in this country are tho ancient maths or monasteries 
presided over almost invariably by sanyusis or monks. The object of these maths (or 
mvlls) is generally tho promotion of religious knowledge, and tho imparting of spiritual 
instruction to the disciplos and followers of tho math. In the case of maths though there 
ere idols connected therewith, tho worship of them is a secondary matter. The 
two classos of institutions, namely, temples and maths, are thus supplementary to each 
other in the Hindu Ecclesiastical system, both conducive to spiritual welfare, tho ono 
by affording opportunities for prayer and worship, the other by facilitating spiritual 
instruction and the acquisition of religious knowledge. In the caso of temples, the ideal 
person is the idol itsolf: in the case of maths the ideal person is the office of the spiritual 

(A) Qobind v. Qomti (1008) 30 All. 288. (1911) 33 All? 735, 11 1. C. 47 (F.B.l; 

(i) Jagadindra Nath v. Hemanta (1905) 32 Cal. Uobinda Ramanuj Das Mohanta v. 

129, 311.A. 203; Babajirao v. Laxmandas Mohanta Ramcharan Ramanuj Das (1936) 

(1904) 28 iom. 215; Bid Au v. Kulada- 63 Cal. 326. 

prasad (1019) 46 Cal. 877, 50 I.C. 525, , ( j ) Oulabbhai v. Sohangdasfl (1928) 52 Boro. 

(’19) A.C. 245 ; JodhiRai v. Basdeo Prasad 1 431, 110 I.C. 263, (’28) A.B. 188. 
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St. teacher, Acharya, which, as it were, is incarnate in the person of eaoh successive Swami 

413,414 or head'of the math. This difference in the character of the juridical person in the 

case of temples and in the case of maths leads to this result, that while the shebait of a 
templo forfeits his position as such by reason of his lunacy, the head of a math does 
not ( k ). A shebait need not be removed from the offioe on account of his subsequent 
lunacy. The guardian of the lunatic can discharge his duties on his behalf (I). 

Properly held by an idol. —“ It is only in an ideal sense that property can be said to 
belong to an idol; and the possession and management of it must in the nature of things 
be entrusted to somo person as shebait, or manager ” (to). 

Property held by a math. —“ A math, like an idol, is in Hindu law a juridical person 
capable of acquiring, holding and vindicating legal rights, though of necessity it can 
only act in relation to thoso rights through the medium of some human agency. When 
the property is vested in the math , then litigation in respect of it has ordinarily to be 
conducted by, and in the name, of the managor [Mohunt] ” (»). 

Idols and maths are both juridical persons. —The Hindu law, like tho Roman law 
and thoso [systems of law] derived from it, recognizes not qnly corporate bodies with 
rights of property vested in the corporation, apart from its individual members, but also 
the juridical persons or subjects called foundations (o). Temples and maths are both 
religious foundations. 

Though thero are somo points of similarity between a minor and a Hindu idol still 
tho idol is not a perpetual minor (p). Any next friend may sue on behalf of an idol for a 
declaration that cortain proporty is debutter property. It is not necessary to ask the 
shebait to institute the suit bofore the next friond files it (q). 

Suit in name of temple. —A temple is not a juridical person; no suit, therefore, relating 
to the templo proporty, can be instituted in the name of the temple (r). 

Female manager. —Thero is nothing to prevent a female from being the manager 
of a religious endowment, but she cannot perform any spiritual functions (s). Accord* 
ing to tho practico and precedents obtaining in the Madras Presidency a Hindu female 
is not incompetent by reason of her sex to succeed to the office of Acharya in a temple 
and to tho emoluments attached thereto (t). 

G 

Trustees. —Property Volonging to a religious institution may by the UBage and 
custom of the institution vest in trustees other than the spiritual hoad (»). 

414. Position of shebait and mohunt.—(1) Shebait. A shebait 
is, by ‘virtue of his office, the administrator of the property 
attached to the temple of whicli he is the shebait. As regards. 


(A) Vidy optima v. Vidt/tinidhi (1004) 27 Mad. 
435 ; Sammantha v. Selappa (1870) 2 Mad. 
175, 170; Giyana v. Kandasami (1887) 10 
Mad. 375, 380. 

(/) Nirmal Kumar Hanerji v. Jyoti Prasad 
Hanerji (1041) 2 Cal. 128, 107 I.C. 763, 
(’42) A.C. 09. 

(m) Prosunno Kumari v. Golab Chand (1875) 14 
Deng. L.R. 450, 459, 2 I.A. 145, 152; 
Pramatha Nath v. Pradyumna (1925) 
52 I. A. 245, 251-‘252, 52 Cal. 800, 816, 
87 I.C. 305, C25) ATPC. 139. 

(it) Babajiraov. Laxmandrpt 1904) 28 Bom. 215, 
223. 

(o) Manohar vLakhmiram (1888) Bom. 247, 
263, add. In Chotulal v. Manohar (1900) 24 
Bom. 50, 26 I. A. 199; Narasimha v. 
VenkataHngum (1927) 50 Mad. 087, 103 


I. C. 302, (’27) A. M. 636; In re Sarjubai 
(1914) Nag. 81 [F.B.]. 

(p) Tarit Bhutan Ray v. Sree Ishwar 
- Sridhar Salgrameila Thakur (1041) Cal. 
477, 190 I.C. 486, (’42) A.C. 99. 

(?) Thakur Sree Sree Annapurna Debt 
v. Shiba iiundari Dasi (1044) 2 Cal. 144. 

(r) Thakardwara Phru Mai v. I that Das 
(1928) 9Lah. 588, 110 I.C. 384, (’28) 
A.L. 375. 

(*) See Janoki Devi v. Gopal (1882) 9 Cal. 766, 
10 l.A. 32; Keshavbhat v. Bhagirathibai 
(1866) 3 Bom. H.O.A.Ci 76. 

(() Annaya v. Ammakkz (1918) 41 Mad 886, 
47 J.C. 341, (’19) A M. 598 [F.B.l. 

00 Arunachellam v. Venkatachalapathi (1919) 
46 l.A. 204, 43 Mad. 253, 63 I.C. 288, 
(’19) A.PC. 62. 
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the property of the temple, he is in the position of a trustee. But 
as regards the service of the temple and the duties that appertain 
to it, he is rather in the position of the holder of an office or 
dignity ( v ). 

It has been laid down by the Judicial Committee, that a shebait has not the legal 
ownership in, but only tho title of manager of, a religious endowment ( 10 ). It follows 
from this that the ront of property dedicated to the services of an idol (x), as well as 
offerings made to the idol [s. 422], belong to tho idol, and not to tho shebait. A shebait, 
being a manager only, ceaBes to be a shebait when ho ceases to manage the property 
and carry on the worship of the idol (x). Where tho founder has rosorved to himself 
the puja of the idol he is the shebait, but if he chooses not to administer tho endowed 
property and appoints another to perform tho duty the formor is competent to dismiss 

the latter (y). \ 

• % 

( 2 ) Mohunt .—As to the property of a math, the title to 
it in an ordinary case is in the mohunt as spiritual head of the 
institution, but ttye property may by the usage and custom of the 
institution vest in trustees other than the spiritual head. In 
any case the property is held solely in trust for the purposes of 
the institution (z); surplus income must be added to the 
endowment and not applied for the personal enjoyment of the 
head of the math (a). A mohunt is not a trustee in the English 
legal sense of the term (6). His functions and duties are 
regulated by custom. His very wide discretion as to the appli¬ 
cation of the income is subject to the fiduciary obligation to 
manage the property so as to serve effectively the objects for 
which the Math exists (c). The de facto mohunt of a Math 
though not duly installed call maintain a suit to recover the 
property for its benefit from trespassers (d). 

*Dharmakarla .—A dharmnkarta is no more than a manager, and his rights, apart 
perhaps from tho quostion of personal support, are never fiigher than those of a mere 
trustee; in this respoetphe differs from a shebait or tho head of a math. Thoso function¬ 
aries have a much higher right with larger powers of disposal and administration (e). 

Benami purchase by shebait of debutter property. —As a shebait occupies a fiduciary 
position with respect to debutter proporty, a purchase of such property by him benami 


(v) Ramanathan v. Murugappa (1000) 20 Mad. I 
283, 33 I.A. 139. '■ 

(u>) Sltibessouree v. Mothooranath (1809) 13 M.I. ! 
A 270 273 

(x) Bhuban Mohan v. Narendru Nath (1031) 35 

C.W.N. 478, 135 I.C. 805, (’32) A.C. 27. 

(y) Ram Das v. Shri Ram Laxman Janki (1043) 

All. 845, 200 I.C. 483, ('43) A.A. 352. 

(*) Qobinda Ramanuj Dhs Mohanta v. Mohanta 
Ranytharan Ramanuj Dai (1030) 03 
Cal. 320. 

(a) Arunaehellam v. Venlcataehalapathi (1010) 
40 I.A. 204, 43 Mad. 253, 53 I.C. 288. (’10) 
A.PC. 02; Ram Parkash Das v. Anand 
Das (1010) 43 I.A. 73, 43 Cal. 707, 33 I.C. 
583, (’16) A.PC. 250; Sethuramaswamiar 
v. Merystvamiar ( 1918) 45 I.A. 1, 41 Mad. 


200, 43 I.C. 800, (’17) A.PC. 1000. 

Balaswamy v. V tnkalaswamy (1017) 4 
Mad. 745, 40 I.C. 531, (’18) A.M. 084. 

(b) Anantakrishna Shastri v. Prayagdas (1937) 

1 Cal. 84. 

(c) Mahant Kesho Das v. Atnai Dasji (1035) 14 

Pat. 379, 150 I.C. 1009, (’35) A.l*. 111. 
(i) Mahadeo Prasad Sin1)h v. Karin Bharti (1035) 
57 All. 30, 02 I.A. 47, 153 I.C. 1100, (*35) 
A.PC. 44; Sr. Hadhakrishna Asthapit 
Thakurdwara v. Mst. Maharaj Kunuar 
(1937) 12 Luck. 331, 104 I.C. 919, C37) 
A.O. 00. « 

(e) Srinivasa Charinr v. Evalappa Mudaliar 
(1922) 4»I.A. 237, 45 Mad. 505, 68 I.C. 
1, (’22) A.PC. 325. 
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and without disclosing that he is the real purchaser is invalid, even If he buys at a sale 
execution proceedings and has paid the full market value (/). 


415. Alienation of debutter property.—( 1) As a general rule 
of Hindu law, property given for the maintenance of religious 
worship, and of charities connected with it, is inalienable. It 
is competent, however, for the shebait or mohunt in charge 
of the property, in his capacity of shebait or mohunt and as 
manager of the property, to incur debts and borrow money on 
a mortgage of the property for the purpose of keeping up the 
religious worship, and for the benefit and preservation of the 
property. The power, however, incur debts must bo mea¬ 
sured by an existing necessity for incurring them. 

(2) The power of a shebait or a mohunt to alienate debut¬ 
ter property is analogous to that of a manager for an infant heir 
as defined by the Judicial Committee in Huneoman Persaud v. 
Mussumat Babooee (185G) 6 M.I.A. 393. As held in that case, 
lie has no power to alienate debutter property except “ in a case 
of need or for the benefit of the estate.” lie is not entitled 
to sell the property for the purpose of investing the price of 
it so as to bring in an income larger than that derived from the 
property itself. Nor can he, except for legal necessity, grant 
a permanent lease of debutter property, though he may create 
proper derivative tenures and estates conformable to usage (</). 
Where, however, a grant 'of a permanent lease has been 
affirmed by a judgment of the Court, the judgment will 
operate as res judicata, and the succeeding shebait or mohunt 
will be bound by it (h). 

Powers of shebait and njphunt .—“ It is only in an ideal sense that property can be 
said to belong to an idol; and the possession and management of it must in the nature 
of things be entrusted to some person as shebait, or manager. It would soem to follow 
that the person so ontruslod must qf necessity be empowered to do whatever may be 
required for^ho service of the idol, and for tho benefit and preservation of its property, at 
least to as great a degree as the manager of an infant heir. If this were not so, the 
estate of tho idol might be destroyed or wasted, and its worship discontinued, for want 
of the necessary funds to preserve and maintain them ” («). 


(/) Peary Mohan v. Munohar (11)21) 48 I.A. | 

238, 48 Cal. 1011), (12 I.C. 7(1, (’22) | 

A. PC. 233. 

(g) Prosunno Kumari v. llnlab ('hand (1873) j 
2 i.A, 145, 14 Dong. L.ll. 450 [Mortgage], 
Abhiram v. Shjama Charan (1000) 36 Cal. 

1003, 36 I.A. 148, 4 I.C. 440 [lease]; 
Palaniapfia v. Deemsikamony (1917) 44 
I.A. 147, 40 Mad. 709, 39 I.C. 722, (‘17) 

A.I’C. 33 [lease]; Vitiya Varuthi v. Balu- 
sami (1921) 48 I.A. 302, 44 Mad. 831, 65 
I.C. 161, (’22) A.PC. 123 [lonso]; Konwar (h) 

Doorganath v. Hamrtumder (1870) 2 Cal. (i) 
341, 351, 4 I.A. 52, 62 [lease]; Shihei- 
souree v. Mofhooranath (1809) 13 1)0.A. 


270 |least;|; Bamchandra v. Kashinath 
(1895) 19 Bum. 271; Prosunno Kumar v. 
Sarotla (1895) 22 Cal. 089; Sheo Shankar 
v. Ilam Shewak (1897) 24 Cal. 77; 
Parsotnm (Hr v. Dat (Jir (1903) 25 All. 
206 ; Ham Chandra v. Ham Krishna (1906) 
33 Cal. 507; Muthusamier v. Sreemetha- 
nithi (1915) 38 Mad. 356, 10S.C. 694, (’16) 
A.51. 332; Mahantha Jai Krishna v. 
Bhukhal (1921) 6 Pat. L.J. 638, 66 I.C. 
290, (’22) A.P. 165 [lease], 

(1869) 13 M.I.A. 270, supra. 

(1875) 14 Deng. L.R. 450, 459, 2 I.A. 145, 
152, supra ; Pasupathinath Seal v. Pra- 
dyumnakumar Mtllik (1836) 63 Cal. 454. 
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It was at one timo held that the corpus of endowed property could not in any case 
be sold or permanently alienated, though the income might bo mortgaged for nocessary 
purposes (j). But this view is no longer tenable. • 

A shebait cannot delegate his duties though he may appoint a sub-agent for the 
purpose of carrying out his duties in the usual course of business. A lease granted by a 
sub-agont without the knowledge of the shebait is not binding on tbo temple (k). 


Permanent lease .—Except for unavoidable necessity, the head of a math cannot 
create any interest in the math property to onuro beyond his life (l). A permanent leaso of 
tcmplo lands at a fixed rent, nr ront-free for a premium, whether the lands are agricultural 
lands or a building site, is valid only if made for a necessity of tho institution. It is not 
permissible by a local custom, or by a practice of tho institution, to grant lands in that 
manner(m). In Abhiram v. Shyama Charan (w), whero the question aroso as to whether a 
permanent leaso granted by a mohunt was valid; it was held that it was not, ns there was 
no legal necessity for it. In tho course of the judgment their Lordships of tho Privy Council 
said : “ The second question is whether tho . . . tho mohunt had power to grant a 

mokarrari pottali of the inouzah. It is well settled law that tho power of the mohunt to 
alienate dobuttcr proporty is, liko tho power of tho manager for an infant heir, limited to 
cases of unavoidable necessity : # Prosunno Kumari Debya v. Golab Chand (o). In tho case 
of Konwur Doorgannth limj v. Ham Chvnder Sen (p) a mokarrari pottah of dobutter land, 
was supported on the ground that it was granted in consideration of monoy said to be 
required for tho repair and completion of a tomplo, for which no other funds could be 
obtained. But tho general rule is that laid down in the case of Shibessouree Debia v. 
Mothqpranath Acharjo (q), that apart from such necessity ‘ to create a new and fixed rent 
for all timo, though adequate at tho timo, in lieu of giving the endowment tho benefit 
of an augmentation of a variable rent from timo to timo, would bo a broach ot duty 
in the mohunt. Thore is no allegation that tho;<- were any special circumstances of 
necessity in this caso to justify the grant of tho pottali of IN(K), which on the most 
favourable construction enured, only for tbo lifetime of the grantor.” 

Legal necessity .—In Prosvnvo Kumari v. Qulob cftand (r) tlieir Lordships of the 
Privy Council said : “ The power, however [of a shebait |, to incur debts must be measured 

by the existing necessity for incurring them." Insthat case it was found that tho shebait 
was a man of profligate habits, and that he, having spent tho income of the debutter 
property on his own pleasures, borrowed Rs. 4,000 to defray tho expenses of tho worship 
of the idol, 8nd mortgagod the property as security for the advanco. In a suit to enforco 
tho mortgage a decree was passed for tho motgagoo providing for t*lio realisation of the 
loan out of tho profits of the mortgaged property. In a suit by tho successor to set aside 
the decroo, it was held that the debts having been contracted for legal necessity, the decree 
was binding upon the successor in office, and that decision was confirmed by tho Judicial 
Comraittoe. The principle of that decision was applied by tho Judicial Committee in tho 
later caso of Niladri Sahu v. Mahant Chalurbhuj Das (*). In that caso tho mahant of a 
math borrowed money at 2 per cent, per mensom mainly for the purposo of constructing 
pakka buildings for the accommodation of wealthy devotees visiting tho math anil in part 


(j) Narai/an v. Chinhiman (1831) 5 Horn. 393 , 
Collector of Thana v. I far i (1882) 6 Horn. 
540: \aUai/appa v. Ambalavam (10(H) 

27 Mad. 465. 

(it) Shree .Shree Copal ShreedhaP Mahndeb v. 
Shasheebhushajf. Sark nr (1933) 60 Cal. 111, 
142 I.C. 465, (’33) A.C. 109. 

(1) Vidyn Varulhi v. Halumtm (1921) 48 I.A. 
302, 44 Mad. 831. 63 I.C. 161, (’22) A. 
PC. 123; Deosthan v. Ham'layal (1944) 
N»«. 51. 

(»n) Palamappa v. Deeiasikamom/(19W) 44 I. A. , 
147, 40 Mad. 7q{). 39 I.C. 722, (’17) A. 
PC. 33 ; Cabinda Hamnuj /Ms Mohanta v. J 


Mobanta llamcbariin Humanai [Ms (1936) 
63 Cal. 326 . Snow Hi Dan ankanulm v. 
Deny an an ('belli (1936) 63 I.A. 261, 59 
Mad. 909. 38 Horn. L.It. 70& 162 I.C. 465, 
(’36) A.PC. 183. 

(n) (1909) 36 Cal 1003, 30 I.A. 148. 105, 4 I.C. 
( 4 . 

(0) (1875) 2 I.A. 115, 11 Ueilir. T,.H. 450. 

(p) (1876) 2 Cal. 3(1, 4 I.A, 52 

( q ) (1869) 13 M.I.A. 270. • 

(r) (1875) 2 I.A. 145, 151-152, 14 Bcng, I,.It. 

450 [mort'iiiigc]. • 

(4) (1926) 53 I.A. 253, 0 Pat. 139, 98 I.C. 
576, (’26) A.PC. 112. • 
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for the ordinary expenses of tho worship. Afterwards he mortgaged certain of the math 
properties at one per cent, per mensem in order to discharge the loan at two per cent, per 
mensem which was an accumulating burden upon the endowment. In a suit to enforce 
tlfo mortgage it was hold that the mortgage was for legal necessity so as to be within the 
power of the mahant, even if the original loans were incurred recklessly and not for the 
benefit of the math, which, however, was not shown to be the case. In the course of the 
judgment their Lordships said: “ Tho importance of this case in its application to the 
present consists in this, that it was the immediate not the remote cause, the causa cauaans 
of tho borrowing which has to be considered. The immediate cause of the borrowing waB 
tho math’s need of money to carry on and pay for its services. Tho remote cause of the 
math’s need was due to the profligate expenditure of the shebait. It would have been no 
answer to tho creditor’s suit to say : Your money was only borrowed because the income 
of the math was spent, by a profligate shebait, and there was no money available to carry 
on tho services of tho math. So in the present case. Even if tho building scheme of 
the defendant had been reckless, inconsistent, unsound, and liable to fail, which has not 
been proved, what drove him to borrow this monoy Rs. 25,000 on mortgage, to pay old 
debts, and so bo relieved of tho oppressive burden which the exorbitant rate of interest at 
which tho earlier loans wero made imposed upon him ? It was the high rate of interest, 
which he was already bound to pay, that was tho necessary and immediate cause of kw 
giving this mortgage, though the remote cause of it was tho getting into debt by the 
building operation. In their Lordships’ view tho principle of the case above mentioned 
applied to this ease.” 


Though a mahant has agreed in a suit to tho validity of an alionation made without 
legal necessity, his successor is ijut bound by such agreement and it cannot prevent an 
investigation into tho original nature of tho transaction ((). 


Constructing pakka buildings for tho accommodation of visitors to a math is a legal 

necessity ( u ). So too is tho robuildings of a dining hall for feeding visitors (v). 

< 

“ For the benefit of the estate ."—Tho phrase “ benefit of tho estate,” as used 
in the decisions with regard to t'ne circumstancos justifying an alienation by the manager 
for an infant heir or by tho trustee of a religious ondowmont, cannot be procisoly defined 
but includes tho preservation of the estate from extinction, its defence against hostile 
litigation, its protection from inundation, and similar circumstances ( w ). See s. 243A, 
where this subject is fully discussed. 

415A. Burden of proof of necessity.—(2) Where an aliena¬ 
tion is made of debutter property, the burden lies on the 
alienee to prove either that there was a legal necessity in fact, 
or. that he made proper and bona fide enquiries as to the ex¬ 
istence of such necessity and did all that was reasonable to satisfy 
himself as to the existence of such necessity. An order of 
Court giving a trustee or shebait leave to mortgage the trust 
property on the ground of necessity may be relied on by the 
mortgagee as prima facie evidence of his having made due 
and proper enquiries as to the necessity. 8 Such an. order cannot 


(t) Mahant h liamdhan Puri v. Mat. Parbati 

Kwt (1037) 10 Pat. 476, 171 I.C. 457, 
(’37) A.P. HO. 

(u) Niladri Sahu v. Mahant Chaturbhuj Das 

(1026) 63 I«Y. 253, 267, 6 Pat. 130, 08 
I.C. 576, (’26) A.PC. 112. 


(v) Vibhudapriya v. Lakshmindra (1027) 54 

I.A. 228, 50 Mad. 407, 101 I.C. 646, 
(’27) A.PC. 131. 

(w) Palaniappa v. Deivasikamony (1017) 44 J.A. 

147, 155, 40 Mad. 700, 718, 30 I.C. 722, 
(’17) A.PC. 38*. 
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be questioned on the ground of defect of procedure or 
incorrect exercise, of jurisdiction (x). In fact, the rules 
as to burden of proof in the case of an alienee from a 
shebait or mohunt are the same as those which apply to the 
case of an alienee from the manager for an infant heir (y). 
Those rules are set forth in sections 182 and 244. The notes to 
section 243 may also be referred to as throwing further light 
on the subject. Where only a portion of the loan is proved to 
have been applied to purposes of necessity, the rule laid 
down in section 245 applies (z). 

(2) Where the validity of a permanent lease granted by a 
shebait comes in question a long time' after the grant, so that 
it is not possible to ascertain what were the circumstances in 
which it was made, tfie Court should assume that the grant was 
made for necessity so as to be valid beyond the life of the 
grantor (a). 

• 416. Creditor’s suit for money lent for legal necessity — 
(I) Where a shebait or mohunt contracts a debt for legal 
necessity, the creditor is entitled to a decree against him 
providing for the payment of the decretal amount out of the 
profits of the debutter property even if no charge was created 
on the property to secure the loan.* After the death of the 
debtor, the creditor is entitled to a similar decree against 
his successor (6). * 


W In a case where the loan was made for legal necessity, 
the proper decree to be passed in a creditor’s suit, whether 
the loan be secured or unsecured, and whether the suit is 
brought against the debtor or his successor, is one directing 
the defendant to pay the decretal amount within a fixed period, 
and directing further that if the amount is not paid within 
that period, a receiver shall be appointed to realise the rents 
and profits of the debutter property and the proceeds from 
offerings, etc., and after payment of all expenses connected with 
the institution and the performance of the ceremonies and 


(*) Pathupathiiwth Seal v. Pradyumnakvmar 
Mallik (11)30) 03 Cal. 454. 

(y) Konwar Doorganath v. Ramchunder (1870) 

2 Cal. 341, 351-352, 4 I.A. 52, 02-04; 
Mttrugesam v. Maniakavasaka (1917) 44 I. 
A. 08, 40 Mad. 402, 89 I.C. 050, ('17) A. 
PC. 0. 

(z) 2 Cal. 341, pp. *53-354, tupra. 

(a) Baum Magniram v. Kasturbhai (1022) 401.A. 
54, 40 Bom. 481, 00 I.C. 102, (’22) A.PC. 


631 [loaso impeached after 100 yeanl. 
(b) Shankar v. Venkappa (1885) 0 Bom. 422 ; 
Srimath Daivatikamani v. Noor Mahomed 
(1008) 41 Mad. 47 ; Lakuhmindrathirtha v. 
Raghurendra (19*0) 43 Mad. 796, 50 I.C. 
287, (’20) A.M. 078 ; Sundereianv. VutCa¬ 
nada (1022) 45 Mad. 703, 72 I.C. 103, ('22) 
A.M. 402; Vmmdapriya v. Lakthihindra 
(1027) 54 I.A. 228, 23P (argument of 
counsel), 50 Mad. 407, 101 I.C. 645, 
C27) A.PC. 131. 


s*. 
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festivals and a reasonable provision for the maintenance of 
the* shebait or mohunt, the balance shall be applied in 
discharge of the plaintiff’s debt until such debt has been paid 
off (c). 


417. Decree against shebait or mohunt, when binding on 
successor.—It being competent to a shebait or mohunt to 
borrow money for necessary purposes, it follows that judgments 
obtained against a shebait or mohunt in respect of debts so 
incurred are binding upon his successors who form a conti¬ 
nuing representation of the debutter or endowed property. 
But before applying the principle of res judicata to such judg¬ 
ments, the Court should be satisfied that the judgments relied 
upon were not obtained by fraud or collusion, and that the 
necessary and proper issues were raised, tried, and decided in 
the suits which led to them ( d ). If the decree is based on a 
compromise, the Courts should be satisfied that the compromise 
was entered into bona fide in the interest of the temple or 
math (e). See the Code * of Civil Procedure, 1908, sec. 11, 
Expln. VI. 


418. Devolution of office of mohunt.—( 1) The succession 
to the office of moliunt, depends on the usage of each par¬ 
ticular math. As observed by their Lordships of the Privy 
Council/ 4 the only law as to mphunts and their office, functions 
and duties, is to be found in custom and practice, which is to be 
proved by testimony.” The custom that prevails in the 
majority of cases is that the mohunt nominates his successor 
by appointment during his lifetime or by will. Where there is 
no such custom, or where no nomination has been made, the 
usage of some institutions is to have a successor appointed by a 
system of election by all the mohunts of the sect in the neigh¬ 
bourhood. In some cases, the succession depends upon election 
by the disciples and followers of the math (/). Where a mohunt 
has the power to appoint his own successor, he cannot delegate 


(<•) Vibhudupriya v. Lakshmindra (1027) 54 
I.A. 228,*60 Mart. 407, 101 I.C. 645, (’27) 
A.l'C. 131; Niladri Sahu v. Mahant 
Chaturbhuj Das (1026) 63 I.A. 253, 6 
Pal. 130, 08 I.C. 670, (’20) A.PC. 112. 

id) Prosunno Kumari v. Golab (1875) 14 Beng. 
L.R. 450, 2 I.A.H45. 

(«) Manikka v. Balagopala Krishna (1900) 20 
Mad. 553. *> 

(J) Geerdharee Doss v. Nundokissore Doss (1807) 
11 M.I.A. 405, 428 ; Gtnda Puri v. Chatar 
Puri (1887) 0 All. 1, 13 I.A. 100; Rama- 


lingam v. Vylhilingam (1803) 16 Mad. 400, 
20 I.A. IrO; Ram Parkash Das v. AnanJ 
Das (1010) 43 I.A. 73, 43 Cal. 707, 33 
I.C. 583, C16) A.PC. 266; Dakar Puri v. 
Puran Nath( 1015) 42 I.A. 116,37 All. 208, 
29 I.C. 724, (’16) A.PC. 4; Bhagaban v. 
Ram Prapama (1805) 22 Cal. 843 [P.C.l; 
Madho Das v. Kan.ta Das (1878) 1 All. 
530; Vidyapuma v. Vidyanidhi (1004) 
27 Mad. 435; Trimbakpuri v. Qangabax 
(1887) 11 Bom. 611; Bishambar Das t. 
Met. Phulgari (1030) 11 Lab. 673. 125 
I.C. 621,(*80)A.L. 716. 
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or transfer that power to a mohunt of a neighbouring math 
or to any other person ( g). 

(2) Partition .—The headship of a math is not a matter 
of partition (h); nor is the property of the math (i). 


Ss. 
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In the case of a maurasi math, the senior chela succeeds; a fortiori in the absence 
of a valid nomination by the reigning Mohunt (j). 

Whore the appointment of a successor is not made bona fide in the interests of the 
math, but in furtherance of the interests of the appointor, the appointment is invalid ( k). 
Similarly a collusivo appointment is not valid (f). 

Where tho head of a math designates his successor, but dies boforo the latter can bo 
formally initiated, tho appointment is nevertheless valid (m). 

When tho usage in a math consisting of several asthals has been to have only ono 
mohunt, a separation of the office, it would seem, is improper, unless there aro special 
circumstances justifying it (nf. 


419. Devolution of office of shebait.—(/) The devolution 
of the office of shebait depends on the terms of the deed or will 
by which it is created. Where thexe is no provision in the 
deed or will as to the succession, the title to the property or to 
the management and control of the property as the case may be, 
follows the line of inheritance from the founder, in other words, 
it passes to his heirs (o), unless there has been some usage or 
course of dealing which points to a different mode of 
devolution (p), e.g., devolution on a single heir (q). This 
rule applies also where the right of nomination is given to a 
committee, but the committee has ceased to exist (r). But 
this rule cannot be applied so as to vest tlip shebaitship in 


(g) Mahanth Ramji v. Lachhi 7 C.W.N. , 
145. 

(A) Srthnra inaswa min r v. Menisiraniiar (11)18) , 
15 l.A. 1, 1 ), It Mail. 200, 305, 43 l.C. , 
803, (’17) A. PC. 100. I 

(») Gubtnda v. tin m Charon Das (11)25) 52 Cal. 

748, 81) l.C. 801, ('25) A.C. 1107. ! 

( J) (1025) 52 Cal. 718, 80 l.C. 80i. ('25) A.C. j 
1107, supra. 

( k ) Ruinalingam v. I'yflalingam (1803) 20 l.A. j 

150, 1(1 Mild. 400 ; Xntnwja \. liailasami ! 
(1021) 48 l.A. 1, 11 Mail. 283, 57 l.C. I 
504, (’21) A.PC. 81. ! 

(l) ltd in 1‘arkash Das v. A a ami Das (11)10) 43 

l.A. 73, 43 Cal. 707, 33 l.C. 583, ('10) A. 
I’C. 250. 

(»») lirishnaqiri v. Shridhar (1022) 40 llom. 655, 

07 l.C. 12S)«(’22) A.B. 202. 

(») Ram Charon v. (h.binda (1020) 50 l.A. . 
104, 50 Cal. 81H, 114 l.C. 571, ('20) A. PC. ' 
05. 

( o) Gunesh Chunder Dhur v. Lai Reharu Dhur . 
(1030) 63 l.A. 448, 38 Bom. L.K. 1250, 
104 l.C. 347, P3«) A.I’C. 318; Jthabha | 
Turini Deri t. Asha Lata l)ei i (1943) I 
2 Cal. 137, 207 l.C. 377, ('43) A.PC. 80 ; I 
urendra Xarayan Sarbhadhikari v. I 


Jlhaliiiniih J(ni/ t'hiiitilhan (1011) 1 Cal. 
130. 

(p) Gosaiv Sri (Itnlhuiijt \. Iiuinanlal)i( 1H00) 17 

Cal. 3, 10 l.A. 137 ; Jaijadindra Math v. 
Ilemania (1005) 32 Cal. 121), 31 IpA. 203 ; 
(liianasainbaudii v. I’eln (1000) 23 Mad. 
271, 27 1 A. 00; Januki v. (Input (1883) 
0 Cal. 700, 10 l.A. 32; Rajah Vurmah v. 
Ran Varnuih (1870) 1 Mad. 235, 4 l.A. 
70; Ruiah Malta v. I’enannyuijum 
(1871) l l.A. 200 ; Mohan v. Mudhsuddan 
(1010) 32 All. 401, 0 l.C. 77 ; Shea I'rasad 
\. Aya Ram (1007) 20 All. 003; (1018) 
45 l.A. 1, 41 Mad. 290, 43 l.C. 800, 
(’17) A.PC. 100, supra ; Shenrutan v. Ram 
Rargush (1800) 18 All. >227; Chandrika 
Rakksh Singh v. It hula Singh (1038) 13 
Buck. 344, 108 l.C. 593, (’37) A.O. 373; 
Gulab Dass v. Manohar Dass (1938) 13 
Buck. 577, 171 l.C. 81, (’37) A.O. 490; 
Mst. Anuragi Miter v. Raramanand 
Rathak (1939) PatT 171. 

(q) Ayisuaryanandaji*.’. Siiaji (1920) 49 Mad. 

Ufl, 92 l.C. 928, (’20) A.M. 84. 

(r) Dhanfm \ a rain v. Suraj Via rain (1040) 

All. 815, 193 l.C. 097. (’41) A.A.l. 
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S.419 persons who, according to the usages of the worship, cannot 
perform the rites of the office (s). 


The principle that a female heir takes only as limited owner applies to shebait interest 
also (t). 


(2) When the office has become vested by descent in 
more than one person, it is lawful for the parties interested 
to arrange among themselves for the due execution of the 
functions belonging to the office in turn or in some settled 
order and sequence (w). If the parties do not agree, then, if the 
right to worship carries with it the right to receive offerings, 
any one of them may sue for a division of the right just 
as he may sue for partition of the joint family property, and to 
have periods fixed during which he may exercise the right. 
Such a right is “ property ” liable to paltition, and the joint 
owners are entitled to perform the worship in turn (v). But 
if the right to worship does not carry with it the right to receive 
offerings, a suit for a division of the right does not lie. In 
such a case the parties are bare managers or trustees, and the 
debutter property must be managed by them jointly ( w ). But 
a civil court is competent to entertain a suit the object of which 
is to have a scheme framed for the administration of a 
private Debutter. If the deity is interested in the result of 
the suit the deity will be made a party and, in cases in which 
the interests of the Shebaits .are adverse to those of the deity, 
it will have to be represented by a disinterested person ; but if 
the only dispute relates to the right of management and the 
deity’s interests, will not be affected by the adjustment of the 
individual rights of the shebaits the deity is not a necessary 
party (x). A worshipper has no unqualified right to sue for a 
declaration that certain property is debutter property of the 
idol; if the shebait is negligent or alienates the property in 
breach of trust either a prospective shebait or a member of 
the family (in case of a family endowment) may maintain 
the suit ( y ). One of two shebaits cannot sue for his half 


(*) Mohan Lalji v. (Jordhan Lain (1013) 35 All. 

283, 40 5.A. 97, 19 I.C. 337. 

(() Met. Anuragi Kuer v. Parmanand Pathak 
(1939) Pat. 171. 

(tf) Tin Mar (than v. Murugappa (1900) 29 Mad. 
283, 33 I.A. 120; Meenakshi v. Soma- 
sundaram (192D 44 Mad. 205, 69 I.C. 404, 
(’21) A.M. 388. 

(a) Mitta v. Netrunjv n (1874) 14 Deni!. L.R. 
160, approved In Pramatha Hath v. Prady- 
umna Kumar (1925) 62 I.A. 245, 52 Cal. 
809, 81 I.C. 305, (’25) A.PC. 139; Man- 


charam v. Pranshankar (1882) 6 Bom. 208 ; 
Limba -v. Rama (1889) 13 Bom. 548; 
Trimbak v. Lakshman (1896) 20 Bom. 495; 
Sethuramaswamiar v.'Meruswamiar (1911) 
34 Mad. 470, 4 I.C. 76. 

(w) Sri Raman v. Sri Oopal (1897) 19 All. 428. 

(x) Bimal Krishna Oosh v. Jnanendra Krishna 

Oosh (1937) 2 Cal. 105, 172 I.C. 101, (’37) 
A.C. 338. 

(]/) Sashi Kumari Devi v. Dhirendra Kishore 
Roy (1941) 1 Cal. 809, 196 I.C. 241 
f *41) A.C. 248. 
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share of the royalty due to the deity under a lease ( 2 ). If the 
parties are members of a joint family governed by the Mitak- 
shara law, the senior male member is entitled to manage the 
property; the other members are not entitled to demand the 
exercise of the right by rotation {a). 

The founder himself may appoint joint ahebaits (6). In Pramatha Nath v. 
Pradyaumna (c), the question arose whether ono of threo brothers, who was entitled 
under an arrangement between themselves to his annun] turn of worship, had tho right 
to remove the idol to his own house during his turn of worship. Tho Judicial Committee 
held that tho idol could not be regarded as a mere chattel, and that tho will of tho idol 
as to its location must bo respected, and the suit was remanded in order that the idol 
might appear by a disinterested next friend to be appointed by the Court. 

(3) Nomination by will .—There is a conflict of decisions 
as to whether a shebait can nominate his successor by will. It 
has been held by the High Court of Calcutta that he cannot, 
unless there be a usage justifying a nomination by will ( d ). On 
the other hand it has been held by the High Court of Bombay, 
that a valid devise may be made of the office of shebait, provided 
the devisee is a person standing in the line of succession, and is 
not disqualified by personal unfitness (e). The High Court of 
Allahabad has taken much the same view as tho Calcutta 
High Court (/). However that may be, it is clear that where 
a person is appointed shebait with a power of appointing his 
successor , he may nominate his successor by an act inter vivos 
or by will. If lie dies without exercising the power, the office 
reverts to the founder or his heirs (g). It is not competent 
for a shebait by his own act to alter the line of succession to 
the office of the Shebait. But if he makes a fre # sh grant to the 
existing endowment making a new line of shebaits an essential 
condition to the grant, the grant may be rejected on behalf 
of the deity but if it is accepted it must lie accepted subject 
to the condition ( h ). 


420. Transfer of right of management. - (2) Sale. A sale 
by a shebait or mohunt of his right to manage debutter 
property is void, even though the transfer may be coupled 


(*) Barabani Coal Concern Ltd. v. GokuUmanda 
Mohan Thaftir (1934) 01 I.A. 35, 01 Cal. 
313, 147 I.C. 884, (’34) A.PC. 77. 

(a) Thandamroya v. Shunmnyam (1909) 32 Mad. 

107, 2 I.C. 341. 

(b) Asila Mohan v. Xirode Mohan (1920) 47 I.A. 

140, 24 C.W.N. 794, (’20) A.PC. 129. 

(<■) (1926) 52 I.A. 24$ 52 Cal. 809, 87 I.C. 305, 
(’25) A.PC. 139. 

(d) Rajeshwar v. Gopeshwar (1908) 35 Cal. 220. 
(«) M anchor am v. Pranshankar ( 1882) 0 Bom. 
298. 


(/) Chandranath v. Jadabendra *( 1900) 28 All. 
089; (hisuami Pnran Lalji v. It as Bihnri 
Lai (1922) 44 All. 590, 07 1. C. 328, (’22) 
A.A.285. 

(j j) Annasami v. ltuv.nkrlshiia (1901) 21 Mad 
219; Jlanjit Binyf v. Jayannalh (1880) 
12 Cal. 375 ; Juyannath v. llanjit Sinyh 
(1898) 25 Cal. 35f ; Hadha Nath J inkerjt 
v. Shaktipada Mukrrji (1936) 58 All. 1053, 
184 r.C. 595, (’30) A.A. 624? 

(A) Nirmal Kumar Jlunerji v. Jyoti Prasad 
Banco i (1041) 2 Cal. 128, 197 I.C. 763, 
(’42) A.C. 99. 


St. 

419,420 
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S. 420 wjtli an obligation to manage the property in conformity with 
the trust attached thereto (i). Nor canthe right be sold in 
execution of a decree against him (j). Even if a custom be 
proved which sanctions the sale of such a right, the Courts 
should refuse to recognize it, as being against public policy, 
especially where the sale is made to a stranger for the pecuniary 
benefit of the vendor. In Rajah Vurmah v. Ravi Vurmah ( k ), 
which was a case of a sale by the (Jrallers (managers) of a certain 
pagoda of their right to manage the pagoda, the Judicial Com¬ 
mittee said : “ Their Lordships are of opinion that no custom 

which can qualify the general principle of law has been 
established in this case ; and they desire to add that if the custom 
set up was one to sanction not merely tlje transfer of a trustee¬ 
ship, but as in this case the salo of a trusteeship for the 
pecuniary advantage of tho trustee, they would be disposed 
to hold that that circumstance alone would justify a decision 
that the custom was bad in law.” > 


(#) Gift .—It was held in Bombay that it is competent to 
the shebait to renounce his right of management and transfer 
it to a person standing dn the line of succession, provided the 
transferee is not disqualified by personal unfitness (l). The 
correctness of this decision has been very much doubted. 
Where there are several joint shebaits, they may renounce 
their right in favour of any one of them, provided the arrange¬ 
ment is for the benefit of the endowment (wt). The transfer 
of a shebait right or of the idol with the endowed property is 
invalid in law (n). A gift of the right of management made 
to a stranger is not valid, unless it is sanctioned by custom (o). 
A bona fide compromise by the plaintiff ill a suit for the office 
of shebait relinquishing the claim in favour of the person in 
possession of the office who would be entitled to it after the 
plaintiff, is valid (p). 

As to transfer of right to receive offerings, see note to s. 422. 

Removal of image from owe temple to another .-—The manager of a publio temple has 
no right to remove the imago from the tomple, in which it is installed and instal it in 


(i) Raja Vurmah v. Ravi Vurmah (1870) 1 Mad. 
230, 4 I. A. 76; Gnanasambanda v. Vein 
(1000) 23 Mat'. 271, 27 I.A. 60 ; Kuppa v. 
Doratami (1882) 6 Mad. 76; Gobinda 
Hamanuj Dai Mohanta v. Mohanta Ram- 
charan Hamanuj Dai (1030) 03 Cal. 326. 
0) Durga y. Chanchal (1882) 4 AM. 81; Ganeih 
v. Shankar (1883) 10 Bom. 395. 

(k) (1876) 1 Mad. 235, 4 I.A. 76, 84-85. 

0) Maneharam v. Pranthankar (1882) 6 Bom. 


298, 300. 

(m) Nirad v. Shibdas (1900) 36 Cal. 975, 3 I. 0. 

76 ; Narayana v. Ranga(1802) 15 Mad. 183. 

(n) Surendra Narayan Sarbadhikari v. Bhola 

2/ath Ray Chaudhuri (1944) 1 Cal. 139. 

(o) Rajaram v. Ganetf (1899) 23 Bom. 131; 

Ukoor Doss v. Ckunder (1865) 3 W. B. 152. 
. (p) SrinuUhi Sabitri Thakurain v. Mrs. Savi 
(1933) 12 l'at. 359, 145 I.C. 1, (’33) A.P. 
300. 
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a new building especially when the removal is objected to by a majority of the 
worshippers (<j). • 

421. Rights of Founder.—(1) According to the Hindu 
law, when the worship of an idol lias been founded, the shebait- 
sliip is held to be vested in the founder and liis heirs, unless— 

(a) he has disposed of it otherwise ; or 

(b) there has been some usage or course of dealing which 
points to a different mode of devolution ( r) [s. 419]. 

This principle applies to private as well as public trusts (s). 
The foundor may appoint another person to manage 
the trust, on his behalf and when he does so he can supervise 
his actions and remove him if he misbehaves. But where 
the founder hands over all Ids rights to another and divests 
himself of every vestige of interest in the matter , he cannot sub¬ 
sequently sue for being restored to the right of management (t). 

(2) The ruling in Tagore v* Tagore (u), that all estates 
of inheritance created by gift or will, so far as they are 
inconsistent with the general law of inheritance, arc void as 
such, and that by Hindu law no person can succeed thereunder 
as heir to estates described in tergis which English law would 
designate estates tail, is applicable to an hereditary office and 
endowment as well as to yther immoveable property. A 
Hindu, therefore, cannot by gift or will direct that the office 
of shebait shall be held by his sons, grandsons and their male 
descendants in perpetuity (v). The right to the office of shebait 
is subject to theiules in ss. 372, 382 and 392 (w) above. These 
rules do not apply to the Dharmaka^thaship of a temple which is 
not a species of property and unlike shebait-ship and therefore, 
where the founder provided that the office of trusteeship should 
be held by his descendants both in the male and the female 
line, it was held that the provision is valid (x). 


( 2 ) Hari v. Antaji (1920) 44 Bom. 400, 50 r.C. 
459, (’20) A. B. 07. 

(r) Gomml Sri Girdhariji v. Iiomanlalji (1890) 17 
Cal. 3, 10 I.A. 13t; Jagadindra .VatA v. 
Hemq/ita (1905) 32 Cal. 129, 31 I. A. 203 ; 
Mohan, Lalji v. Madhsudan (1910) 32 AH. 
401, 0 I.C. 77 ; Kalikrishna v. Makhan Lai 
(1923) 50 Cal. 233, 72 I.C. 080, C23) A.C. 
100; Sheo Prasad v. Ay a llam (1907) 29 
All. 003: Mat. Anuraji Kuer v. Parma- 
nand Pathak (1939) Pat. 171. 

(*) Prakkash Vhandra Nag v. Subodh Chandra 
Nag (1937) 1 Cal. 575, 170 I.C. 290, (’37) 
A.C. 07. 

(t) Gangaram v. Dooboo (1930) Xag. Ill, (’36) 
A.N.223. 


(u) (1872) I. A. Supp. 47, 9 Beng. I,. U. 377. 

(») Gnanasambanda v. Vela (1899) 27 I.A. 09, 
23 Mad. 271; Gopal Chunder v. Kartick 
Chunder (1902) 29 Cal. 7(0 [P.C.l; Chandra 
Chur Dee v. Vibhuti Hhuthan Deia (1944) 
23 Pat. 703. 

(to) Manohar Mukherji v. Bhupendranath Muk- 
herji (1933) 00 Cal. 452, 141 I.C. 544, 
(’32) A.C. Till; Kandarpa Mohan Goswami 
v. Akshayaehandra Haeu (1934) 01 Cal. 
100, 150 fcC. 170, (’34) A.C. 379; Gunesh 
Chunder Dhur v. Lai Behari Dhur 63 
. I.A. 448, 38 Bom,L.R. 1250, 103 I.C. 
347, (’30) A.PC. 318. 

(•*) Manathunainath Desikar v. Gopala ChHtivar 
<fc Ors. (1943) Mad. 858, (’44) A.M. 1. 


Sa. 

420, 421 
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Ss. As to >the appointment as shebait of a person bom after the death of the founder, 

421 422 866 noteB t0 8 - 372, “ Exceptions to the rule.” 

(3) Where the founder has prescribed a line of succession 
of the office of shebait, but the succession to the office has 
entirely failed, the right of management reverts to the founder 
and his heirs ( y ). But the founder is not entitled to alter the 
line of succession or to interfere in the management, unless he 
lias, by the deed of endowment, reserved the right to do so ( 2 ). 

{4) Once a grant is made for religious purposes, it 
becomes irrevocable {a). The beneficial ownership cannot under 
any circumstances revert to the founder or his heirs. If the 
objects of the endowment are not carried out, the founder or his 
heirs may bring a suit to have the funds applied to their lawful 
purposes, but they cannot resume the grant (6). If the trust 
fails for want of objects, they may move the Court to apply the 
funds cy-pres , that is to say, to other objects as nearly as may 
be of a similar character (c). 

Where there has boon no permanent endowment but only a temporary arrangement 
isnot irrevocable (d). 

The person providing the original endowment is the founder. But persons who 
subsequent to the foundation, furnish additional contributions, do not thereby become 
founders; their benofaction is regarded as merely an acoretion to an existing founda¬ 
tion [e). 

See tho Code of Civil Procedure, 1908, ss. 92 and 93. 


422. Offerings.—Offerings made to an idol belong to 
the idol as much as land dedicated to an idol, and not to the 
officiating priest, unless there be a custom or an express 
declaration by the founder to the contrary. Such offerings 
are intended to contribute to the maintenance of the shrine 
with all its rites, ceremonies and charities, and not to become 
the personal property of the priest (/). But there may be 


(») 


<*) 


Jai Bansi v. Chattar (1870) 5 Beni?. L. 11. 
181; Hot i Haiti v. Secretary of Slate (1880) 

5 CM. 228; Sheoratan v. Rant Pargash 
(1800) 18 All. 227; Jagannath v. Runjit 
Singh (1808) 25 Cal. 354 ; Copal Chancier 
v. Kartrick Chuntler (1002) 20 Cal. 716; ! 
Sheo Prasad v. Ay a Ram (1007) 20 All. I 
063; Chalurbhuj Singh v. Sarada Char an 
Ouha (1032) 11 Pat. 701. 141 I.C. 157, 
(’33) A.P. 0; Radhanath Mukerji v. 
Shakthipatha Alukerji (1030) 58 All. 1053, 
104 I.C. 605, (’30) A.A. 024; Chandrika 
Baksh Singh v. Bhola Singh (1038) 13 
Luck. 344, 108 I.C. 693, (’37) A.O. 373; 
Gulabdoss v. Manohpr Hass (1038) 13 
Luck. 677, 171 I.C. 81, (’37) A.O. 490; 
Chandra Choor Dev v„ Vibhuti Bhushan 
Deva (1944) 23 Pat. 703. 

Gaurikumari v. Ramanimoyi (1923) 60 Cal. 
197,70 I.C. 175, (’23) A.C. 30; Teertahippa 
v. Soonderarajien (1851) Mad. S.D.A. 
p. 67; Brindaban v. Sri Qodamji (1937) I 
All. 555, 105 I.C. 217, (’37) A.A. 394. 


(a) Juggut Mohini v. Sokheemoney (1871) 14 M.l. 
A 289 302 

(ft) Rain Narayan v. Ramoon (1874) 23 W.H. 70 ; 
Atohesh Chunder v. Koylash Chunder (1809) 
11W.R. 443. 

(c) Mayor Lyons v. Adv.-Gen. of Bengal (1876) 
20 W.H. 1. 

(i d ) (1932) 11 Tat. 701, 141 I.C. 157, (’33) 
A.P. 0, supra. 

( e ) Appasami v. Nagappa (1884) 7 Mad. 499; 

Annasami v. Ramakrishna (1901) 24 Mad. 
210 ; Qosami Sri Cirdhariji v. Romanlalji 
(1889) 10 I.A. 137, 147, 17 Cal. 3, 28; 
Ananda Chandra v. Brajo Lai (1923) 50 
Cal. 292, 301-302, 74 I.C. 793, (’23) A.O. 
142. 

(f) Manohar v. Lakshmiram (1888) 12 Bom. 247, 

205, affd. In Chotalal v. Manohar (1900) 24 
Bom. 60, 20 I. A. 109: Girijanund v. Sai- 
lajanund (1890) 23 Cal. 045; Shibtssouree 
v. Mothooranath (1809) 13 M.I.A. 270, 
273 [as to rents). 
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cases in which the offerings, though made to the idols 
are received by certain persons and when they are so received 
independently of any obligation to render services they are 
alienable and attachable ( g ). 

The right to reoeive offerings from pilgrims resorting to a temple or shrines 
inalienable (A). 


423. Removal of shebaits and mohunts—Scheme for 
management.—The Courts have jurisdiction to deal with 
the managers of public Hindu temples, and, if necessary 
for the good of the religious endowment, to remove them 
from their position as managers (i). The Court may also 
remove a shebait of a private endowment for misconduct and 
direct him to render accounts for a certain period in its discre¬ 
tion. Though ordinarily all the shebaits must join in a suit on 
behalf of the idol,when the suit is for the removal of a shebait 
for misconduct, this rule need not be followed. Such a suit 
by one of the shebaits is maintainable (j). It is sufficient ground 
t for removing a shebait from his office that in the exercise of 
^his duties he has placed himself in a position, in which the 
Court thinks that he can no longer faithfully discharge the 
obligations of the office (k). A. member of the interested 
community may sue in a representative capacity for rendition 
of accounts of the profits collected by the shebait but is not 
entitled to call upon the defendant to hand over the funds of 
the temple except on proof of gross mismanagement or mis¬ 
applications of the funds (l). Hut a mere mistake on the part 
of the manager as to his true legal position or a mere laxity of 
management on his part not accompanied by any fraud or 
dishonest misappropriation, does not of*necessity afford a 
ground for removing him from his post of manager, and entrust¬ 
ing it to new hands. In such a case, the Court may appoint 
a committee to supervise and control him, and, if necessary, 
frame a scheme for the management of the temple. It does 
not make any difference that the office is a hereditary office (m). 


(g) Nand Kumar Datt (Janes h Das (1030) 
58 AU. 457, 159 I.C. 812, (’30) A.A. 131. 
(A) Puneha v. Bindeswari (1916) 43 Cal. 28, 28 
I.C. 675, (’16) A.C. 269. 

(i) Chintaman v. Dhondo (1891) 15 Bom. 612; 
Ram Parkash Dai*v. Aruind Dm (1916) 
43 I.A. 73, 43 Cal. 707, 33 I.C. 583, 
(’16) A.PC. 256; Srinivata v. Evalappa 
(1922) 49 I.A. 237, 253-254, 45 Muil. 
565, 683-685, 68 I.C. 1, (’22) A.PC. 325 
[concocting of accounts]., 

O') Nirmal Kumar Banerji v. Jyoti Prasad 
Banerji (1941) 2 Cal. 128, 197 I.C. 763, 
('42) A.C, 99. 

(A) Peary Mohan v. Manohar (1921) 48 I.A. 
268, 48 Cal. 1019, 62 I.C. 76, (’22) A.PC. 


235. 

(1) Phuttibai v. Shri Deo Muntlir (1942) Nag. 
655, 202 I.C. 185,('42) A..\. 105. 

(mi) Annaji v. Narai/an (1897) 21 Bom. 556; 
Damodar v. BhogiM (1898) 22 Horn. 493 ; 
Tiruvengadalh v. Srinivasa (1809) 22 
Mad. 361 ; Manohar v. Lakhmiram (1888) 
12 Bom. 217, alfd. in Vhotulal v. Manohar 
(1900) 24 Bom. 50, 26 I.A. 190; Prayag 
Doss v. Timmala (1907) 30 Mad. 138, 34 
I.A. 78, in app. from 28 Mad. 319 ; That- 
kersey v. ffurbhum (1884) 8 Bom. 432; 
Sivathankara v. Vadagiri (1890) 13 Mad. 
a 6 ; Nelluippa v. Punnaivanam (1927) 50 
Mad. 567,101 I.C. 420, (’27) A.M. 614. 


Ss. 

422,423 
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Aa to the framing of a scheme, see tho Code of Civil Procedure, as. 92 and 93. No 
Bchome can bo framed under those sections in the case of a private endowment (n). 

Whoro a person claiming as his own what is roally a public charity appoints a 
trustee to manage tho proporty, tho appointment is invalid (o). 

424. Distinction between public and private endowments.— 
(1) Religious endowments are either public or private. In a 
public endowment the dedication is for the use or benefit of the 
public. When property is set apart for the worship of a family 
god in which the public are not interested, the endowment is 
a private one (p). Where the main purpose of the endowment 
was the puja of a deity established by the settlor in a house, and 
tho surplus income was directed to be utilised for feeding the 
poor and helping the students, it was held the trust was a private 
trust and that all the trustees must join in its execution (q). 
The distinction between public and priva t e endowments is 
important, for it has been held by the Judicial Committee that, 
where a temple is a public temple, the dedication may be such 
that the family itself could not put an end to it, but in the case 
of property dedicated to a family idol, tho consensus of the 
whole family might give the property another direction (r). 
This is regarded as one test to determine whether the endow¬ 
ment is private or public (s). It has accordingly been held 
that where the heirs of the founder are unable to carry on the 
worship of the family idol out of the income of the endow¬ 
ment, they may transfer the idol and its property to another 
family for the purpose of carrying on the worship. Such a 
transfer, if made without consideration and for the benefit of 
the idol, is valid and binding on the heirs of the transferors {t). 
In other respects, however, there is no distinction between 
the two kinds of endowments. Thus property dedicated 
to the services of a family idol cannot be alienated except 
for unavoidable necessity, nor can it be taken in execution 
of a personal decree against the shebait ( u) [s. 415]. 

(2) In Konwar Doorganath v. Ram Chunder (v), their 
Lordships of the Privy Council observed : “ Where the temple 
is a public temple, the dedication may be such that the family 
itself could not put an end to it but in the case of a family 


(n) 

(o) 

(?) 

<«r) 


Copal Lai Sett v. Puma Chandra Basalt (1922) 
40 I.A. 100, 49 Cal. 459, 67 I.C. 561, (’22) 


A.PC. 253. ,, 

Vaidyanatha v. Swam mat ha (1924) 51 I.A. 
282, 47 Mad. 884, 82 I.C. 804, ('24) A.PC. 
221 . ' 

Jugaikishore v. Lakshmandas (1899) 23 Mom. 
659. 

P asad Das Pal v. Jagannath Pal (1933) 


M 

<*) 

W 


60 Cal. 638, 144 I.C. 894, C33) A.C. 519. 
Konwar Doorganath v. Ham Chunder (1876) 
2 Cal. 341, 347, 4 I.A. 52, 58. 

Ram Prasad v. Ram Krishna Prasad (1932) 
11 Pat. 694, 138 I.C. 331, (’32) A.P. 177. 
Khetter Chunder v. Bari Das (1890) 17 Cal. 

557. ^ 

Rupa v. Krishnaji (1885) 9 Bom. 169. 

(1877) 2 Cal. 341, 4 I.A. 52, 58. 
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idol, the consensus of the whole family might give the estate 
another direction.’’ This dictum was followed in a Calcutta 
case (tv) where it was held that properties dedicated to a family 
idol may be converted into secular property by the consensus of 
the family and that in that particular case the properties had 
been so converted with common consent. The correctness of 
this decision has been doubted in subsequent cases, and it 
has been said that even if the consent oi the family could 
effect such a diversion, it must be the consent of all members 
of the family, both males and females, as they are all interested 
in the worship of the idol ( x ). 

The Religious Endowments Act, 1863.—Tho Religious Endowments Act, 1863, does 
not apply to private endowments (y). As to tho history of the Act and tho cases to 
which it applies, see Mulla’s £ode of Civil Procedure, notes to s. 92. Seo also Prannath 
Sarasvati’s Tagoro Lectures on the Hindu Law of Endowments. 


As to the tests for determining whothcr a templo is a public or a privato charity, see 
tho cases in foot-note (z). Whero there was a complete dedication, tho templo being 
1? jilt in a place removed from tho residential house of the testator and tho public having 
free access, it was held that the temple was a public t jinple and the existence of a samadhi 
in memory of religious persons is not inconsistent with this conclusion (a), fn a ease 
whore the members of tho family treated tho t‘»mples as a family property, dividing 
profits (offerings or rents), excluding the public from worship at the time of marriages 
and other ceremonies in their homo erecting sninadlijs in honour of the dead, it was held 
that the mere fact the public are not turned away ordinarily from the templo worship 
in tho temple does not show that it was a public templo (6). 

Though maths as a rulo arc public endowments, a math may be a privato 
institution (c). * 

42£. Right of worship.—Where a temple is established 
for the worship of members of a particular sect, persons 
belonging to other.sects arc not entitled to worship in the 
temple ( d ). 

Fees for admission to the sanctuary of a temple. —Rules prohibiting, except upon 
payment of fixed foos, entry into the inner sanctuary of a temple, are illegal (e). 


426. Limitation.—( 1) Unauthorized alienation by shebait 
and mohunt .—Where the head of a math grants a permanent 
lease of math property or sells it without legal necessity, or 


(w) (lobinda Kumar v. Debendra Kumar (1907) i 
12 O.W.N. 08. 

(i) Uopal v. Radhfi (1025) 41 Cal. L.J. 300, 420, 

88 l.C. 610, ('25) A.O. 006 ; Chundi Charan » 
v. Dulal Chandra (1027) 54 Cal. 30, 08 I 
l.C. 684, (’26) A.C. 1083. 

(u) Protap Chandra v. Brojonath (1892) 10 Cal. 

275. | 

(*) Pwranya v. Poonaehi (1021) 40 Mad. L.J. 
280, 62 l.C. 655; Parmanand v. Nihal 
Chand (1938) 65 I.A. 252, 1038 Lah. 453, 

40 Bom. L.R. 007, 175 l.C. 450, ('38) 

A.PC. 105. 


(«) Prtmo v. Shea Nath Pamle (1033) H Luck. 
266, 140 l.C. HOC, ('33) A»(). 22. 

(6) Balm Bhagioan Din v. Gir liar Sarup (1940) 
15 Luck. 1, 185 l.C. 305, 67 l.C. 1, (’40) 
A. PC. 7. 

(c) Sathappuyyar v. Petkwami (1891) 14 Mad. 1. 

(<l) Nankaralinya v. Hajeemara (1008) 31 Mad. 
230, 35 I.A. 176* 

(e) Ashagim v. Manager of Dakt^e Tempts Com¬ 
mittee (1920) 44 Bom. 150, 55 l.C. 056, 
C20) A.B. 153. 


St. 

424-426 


17 
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S. 426 where the math property is sold in execution of a decree passed 
agajnst him for a debt not contracted for a legal necessity, 
the question arises as to the period of limitation for a suit 
by his successor for possession of the property. Difficulties 
frequently arose as regards this question, and the Indian 
Limitation Act, 1908, was amended by Act 1 of 1928 to meet 
those difficulties. This was done by inserting a new paragraph 
in sec. 10 of the Act of 1908, and four new articles in Schedule 
I to the Act, namely, 134A, 48B, 134B and 134C. The Act of 
1928 came into force on the 1st January, 1929. As this Act 
can apply only to transfers made on or after the 1st January, 1929, 
it will be convenient first to state the law applicable to transfers 
made before that date, and then to set out the amendments 
made by that Act. 

As regards transfers made before the 1st January, 1928, the 
law as gathered from the cases appears to be as follows :— 

(a) Law before Amendment. —Where the head of a mat 1 , 
grants a permanent lease of math lands without legal 
necessity, the period of limitation for a suit by his 
successor for possession of the land is 12 years as 
provided by art. 144 of Schedule I to the Indian 
Limitation Act, 1908, the starting point of limitation 
being the date of the death of the grantor. The reason 
is that the head of a math is entitled to grant a 
lease during the period of his life, and there can 
therefore be no adverse possession until his death (/). 
If the ..lessee’s possession is consented to by his 
successor, the consent is referable to a new 
tenancy created by him, and the starting point 
of limitation * for a suit for possession by his 
successor is again the date of his death (g). But a 
gumastha who was not specially authorised to do so 
by the proprietor has no right to start a new tenancy 
by recognition of the lessee or by acceptance of rent. 
His conduct cannot estop the proprietor from challeng¬ 
ing the tenancy {h). 

(/) Srimath Daivasikamani v. Periyanan Chetti Dat (1023) 60 I.A. 84, 60 Cal. 320, 71 

(1036) 63 l.A. 261, 50 Mad. 800, 38 Bom. I.O. 646, ('23) A.PC. 44 [last mutawall 

L.H. 702, 102 I.O. 465, (’36) A. PC. 183. In possession within 12 years of suit— 

It) Vidya Varuthi v. Valusami (1921) 48 I.A. held suit by successor not barred]; 

302, 44 Mad. 831, 05 I.C. 161, (’22) A. Deosthan v. Aomdayat(lB44) Nft*. 61. 

PC. 123, reversing Balaswami v. Venkata- (A) Mahanth Biseshwar Date v. SasMnath Jha 
steamy (1017) 40 Mad. 745, 40 I. C. 531, (1043) 22 Pat. 183) 208 I.O. 120, (’43) 

(’18) A.11. 084; Abdur Rahim 'i. Saroyan A.P. 280. 
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(b) Where debutter lands have been sold in execution of a 

decree against a shebait or a mohunt for a debt not 
contracted for a legal necessity, the period of limita¬ 
tion for a suit for possession by his successor is 12 
. years from-the date of the sale under art. 144 {i). 

(c) Where there has been a private sale by a shebait or a 

mohunt of debutter lands without legal necessity the 
balance of opinion is in favour of the view that the 
period of limitation is 12 years from the date of the sale 
under art. 144, and not the date of the vendor’s death 
as in the case of a lease ( j ). Where lands belonging 
to a math have passed under an assignment of the 
math and all its properties, the transaction is void 
and the* cause of action to recover the property 
arises from the date of the transaction ( k ). But 
where the mohunt sells an item of property belonging 
to the math, the cause of action accrues to the 
successor only at his death as the transaction is 
only a voidable transaction (l). 

The endowments of a Hindu math are not “conveyed in trust,” nor is the head 
of the math a “ trustee ” with regard to them, save as to specific property provod to have 
been vested in him for a specific object. Consequently art. 134 of Sch. I of tho Indian 
Limitation Act, 1908, which contains the expressions above quoted, doos not apply 
where tho head of a math has granted a pcrmdhent lease of part of its property not 
proved to be vested in him subject to a specific trust (m). 

(2) Amendments. —Before the Indian Limitation (Amend¬ 
ment) Act 1 of 1929 neither a shebait nor a mohunt was 
regarded as a trustee of the debutter property. By that Act, 
sec. 10 of the Indian Limitation Act, 1908, •was amended, and 
the following paragraph was inserted in it 

“For the purposes of this section any property comprised 
in a Hindu, Muhammadan or Buddhist religious or charitable 


(i) Subbaiya v. Muhammad (1923) 50 I.A. 295, 
46 Mad. 701, 74 I.C. 402, (’23) A.PC. 
175 [sale In execution of decree against 
manager of a chattram—suit brought more 
than 12 years after date of safe—held suit 
by successor barred], 

O') Onanasambanda v. Veto (1900) 23 Mad. 271, 
27 I.A. 69 [sale by shebait—purchaser In 
possession for upwaqlB of 12 years from 
date of sale—hefd suit barred]; Damodar 
Das v? Adhikari Lakhan Das (1910) 
37 l.O. 147, 37 Cal. 885, 7 I.C. 240, and 
Ishwar Shyam v. Tiara Jfanat(lOll) 38 I.A. 
76, 38 Cal. 526, 10 I.C. 683 [transfer by 
senior chela to Junior chela by way of 
compromise—suit by successor of senior 
chela more than 12 years after date of 
transfer—Reid suit barred]; Chilar Malv 
Panchu Lai (1926) 48 All. 348, 93 I.C. 652, 
(’26) A.A. 392 [sale]; Lai Chand v. 


Ramrup Gir (1926) 53 I.A. 24, 5 Pat. 812, 
93 I.C. 280, (’26) A.l'C. 0 [salo by mahant- 
purchaser In possession for 26 years—held 
suit barred]; Raja Manindra v. Sarat 
Chandra (1926) 30 C.W.N. 740, 95 I.C. 
644, (’26) A.C. 913; Badri Narayan v. 
Mahant Kailash Gir (1926) 5 Pat. 341, 93 
I. C. 303, (’26) A. P. 239; Naurangi v. 
Mahant Ram Charan»( 1930) 9 Pat. 885, 
127 I.C. 817, (’30) A.P. 455. 

(*) Ram Charan Das v. Naurangi Lai (1033) 12 
Pat. 251, 60 I.A. 124, 142 I. C. 214, (’33) 
A.PC. 75 

({) Mr'. *eo Prasad ftngh v. Karia Bharti (1935) 
ft7 All. 39, 62 I.A. 47, 153 I.C. 1100, 
(’35) A.PC. <ft. 

(m) Vidya Varuthi ▼. Balusami (1921) 48 I.A. 
302, 315, 319, 44 Mad. %31, 65 I.C. 161, 
(’22) A.PC. 123. 
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S. 426 endowment shall be deemed to be property vested in trust for 
a specific purpose, and the manager of any such property shall 
be deemed to be the trustee thereof.” 

By the same Act the following now articles were inserted 
in Schedule I to the Act of 1908 :— 


Description of suit. 


134A. Suit to set aside a transfer of immove- 
(Me property comprised in a Hindu, Mu¬ 
hammadan or Buddhist religious or chari¬ 
table endowment, made by a manager 
thereof for a valuable consideration. 

4 SB. Liko suit to set asido a sale of moveable 
property. 

134B. Suit by the manager of a Hindu, 
Muhammadan or Buddhist religious or 
charitable endowment to recover possession 
of immoveable property comprised in tho 
endowment which has been transferred by 
a previous manager for a valuable consi¬ 
deration. 

134C. Liko suit to recover possession of 
moveable property which has been Add by a 
previous manager. 


Period of Time from which period 
limitation. begins to run. 


Twelve When the transfer be- 
years. comes known to the 

plaintiff. 


Threo When the sale becomes 

years. known to the plaintiff. 

Twelve Tho death, resignation or 

years. removal of the transferor. 


Twelve The death, resignation or 
years. removal of the seller 


Note. —Arts. 134A and 48B apply to suits by porsons interested in tho endowment. 
ArtB. 134B and 134C apply to suits by the successor in office of tho transferor 
or sellor. 

Art. 134-B, Limitation Act, applies to suits to set asido a loase of property 
comprised undo^ a religious endowment, and whore more than 12 years clapso 
tho lease is binding on the actual mahant and ho can only recover tho agreed 
rent (»). 4 

The transfer of a portion of 14 muth and the properties appertaining thereto by one 
mahant .in favour of another in settlement of a bona fide dispute between tho two 
mabants about the office of tho mahant of the muth is a transfer for a valuable considera¬ 
tion. 


Where the plaintiff’s right had boeomo barred by limitation before the Amending 
Act of 1020 M’as passed by reason of the adverse possession of the transferee ovor the 
muth properties from tho dato of tho transfer, it cannot be revived by reason of the 
Amending Act (o). 

(3) Where a shebait or mohunt is dispossessed of debutte c 
property during his minority he is entitled to sue for possession 
within twelve years from the date of the dispossession or within 


(n) Ram Kishare Das MaharUa v. (langa Oobinda 
Pati (1037) 2 Crfl. 242, 172 I.C. 315, 
(’37) A.C, 305. 


(o) Mahanlh Bistshwar Dais v. Sashmath Jka 
(1948) 22 Pat. 133,. 208 I.O. 129, (’41) 
A.P. 289. 
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three years from the date on which he attains majority, 
whichever is the longer period. The fact that he has no 
proprietary interest in debutter property does not disentitle 
him to the benefit of the provisions of sec. 8 of the Indian 
Limitation Act, 1908 (])). 

Where a shobait appointed for life diod and hia hoira took poasossion of tho 

property, tho suit by the heira of tho foundor to rocovor tho property was hold to bo 

governed by Art. 144 and not by Art. 120 (q). 

* 

(4) Suit for possession of hereditary office .—A suit for 
possession of an hereditary office must be brought within 12 
years from the date when the defendant takes possession of the 
offico adversely to the plaintiff or the plaintiff’s predecessor in 
title (r). 

Noto that the offico of ^ hereditary priest (yajman vritti) ia nibhanda and is ranked 
among the hereditary rights of immoveablo property (a). 


(p) Jagadindra Nath v. Jiemanta (1005) 32 Cal. 
120, 31 I.A. 203. 

(?) Chandrika Baksh Singh v. Jihola Singh (1038) 
13 Luck. 344, 168 I.C. 503, (’37) A.O. 373. 


(r) (Jnanammbanda v. Vein (1900) 23 Mail. 271, 
27 1. A. 00 ; Limitation Act, art. 124. 

(*) Uhelabhai v. l!argotvan( 1912) 30 Bom. 94, 12 
I.C. 928; Dharam Marain v. Suraj Narain 
(1940) All. 815, 193 I.C. 097, (’41) A.A. 1. 
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CHAPTER XXII. 

. MARRIAGE. 

1. “The father, the paternal grandfather, the brother, a sakulya or member of 
the baiob family, the mother likewise in default of the first, the next in order if sound 
in mind, is to give a damsel in marriage; not giving becomes tainted with the sin of caus¬ 
ing miscarriage at each of her courses; in default, however, of the (aforesaid) givers, let the 
damsel herself choose a suitablo husband.”— Yajnavalkya, i. 63-64. 

2. “ Sho who is tho mother's non-sapinda and also (non -aagotra) and the father’s 
(non -eapinda) and also (non -aagolra), is commended for the nuptial rite and holy union 
amongst tho twice-born classes."— Manu, iii. 5. 

“ But sapinda relationship ceases in the seventh degree (from the mother and the 
father); and the samanodaka relationship ccasoB if (common) descent and name be not 
known.”— Manu, v. 60. 

427- Marriage, Minority, Lunacy, Fraud.—(I) Marriage, 
according to the Hindu law, is a holy union for the performance 
of religious duties (t). It is not a contract; the mere fact, 
therefore, that a marriage was brought about during the 
minority of either party thereto, does not render the marriage 
invalid. The marriage of Hindu children is brought about by 
their parents, and the children themselves exercise no volition ( u). 
But the marriage of a lunatic, it seems, is not valid («). When 
a congenital idiot’s marriage was arranged by his father and his 
wife gave birth to two sons it was held that he was lawfully 
married (w). , 

(2) A marriage brought about by force or fraud is 
altogether invalid ( x) [Sec. 434]. 

It has bocn held by the High Court of Bombay that marriage is a sanskara or sacra¬ 
ment. It is tho last of the ton sacraments, enjoined by the Hindu religion foi* purifying 
tho body from inherited taint (y). The samo view has been taken by tho High Court of 
Madras (z). 

Child Marriage Restraint Act, 1929, (XIX of 1929).—This Act restrains the solem¬ 
nisation of marriagos between*children. Tho word "child” has been defined in the 
Act au a male under oightecn years of ago and a femalo under fourteen years of age. 
It makes it penal for a male under the age of eighteen years to marry a girl under the 
age of fourteen years. It also proscribes punishment for parents and guardians who 
aro parties to a marriago between a minor male and a girl under the age of fourteen 
vears. But tho Act does not affoct the validity of such marriages. The material 
provis'ons of the Act are Bet out in Appendix X below. 


(f) Sundrahai v. Rhitatiarayana (11)08) 32 Horn. 
81. » 

(u) Purthotamdas v. Purshatamda* (1807) 21 
Horn. 23, 30-31; Alma Ham v. Bantu 
Mol (1930) 11 Lab. 508, 125 I.C. 300, 
('30) A.L. 561. See also Khtcaja Muham¬ 
mad Khan Uutaini Begum (1910) 
32 All. 410, 37 I.A. 152 [a Mahomedan 
case], _ 

(■» Mouii Lai v. Cnandrabati (1911) 38 CM. 
700, 706, 38 I.A. 122, 125, 11 I.C. 502. 
But see Vmkatacharyvlu v. Rtmgaeharyulu 


(1801) 14 Mad. 316, 818. 

(to) Amirthanknal v. Vallimagil Amrnal (1942) 
Mad. 807, 203 I.C. 60S, (’42) A.M. 693. 

(*) (1891) 14 Mad. 316, 320, supra. 

(y) (1908) 32 Bom. 81, supra. 

(?) Gopalakrishnam v. Vtnkatarasa (1914) 37 
Mad. 273 [F.B.], 17 \C. 308, (’14) A.M. 
432, overruling Govintnraiulu v. Derara- 
bhotla (1904) 27 Mad. 206 [a case Of 
Brahmans]; Rametwara v. Veentcharlu 
(1911) 34 Mad. 422, 8 I.C. 196-[a rase 
of Sudras]. 
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428. Forms of Marriage *—W The ancient Hindu .law 
recognized eight forms of marriage, of which four were 
approved forms, and four unapproved. The only forms of 
marriage now recognized are— 

(i) “the Brahma form, which is one of the approved 
forms; and 

(ii) the Asura form, which is one of the unapproved 
forms. 


(2) Where the father or other guardian of the bride gives 

the bride in marriage without receiving any consideration 
from the bridegroom for giving the girl in marriage the mar¬ 
riage is called Brahma. But where he receives such con¬ 
sideration, which is technically called sulka or bride’s price, the 
marriage is called Asura, even though it may have been per¬ 
formed according to the rites prescribed for the Brahma form. 
The test in each case is, whether any consideration was received 
by the father or other guardian for giving the girl in marriage. 
The mere giving of a present to the bride or to her mother as 
a token of compliment to her does not render it an 
Asura marriage (a). * 

(3) Hindus belonging to any elites may now marry either 
in the Brahma form or the Asura form. Thus a Brahman may 
contract an Asura marriage, arid a Sudra may contract a 
Brahma marriage (6). 

Tho *Brahma form is the only one now left of the four approved forms. It required 
that the bridogroom should be 11 a man loarnod In tho Veda,” and*it was originally pecu¬ 
liar to Brahmans. But ovon a Sudra may now marry in that form. Tho Asura form is 
tho only one now left of tho four unapproved forms. What distinguishes tho ono form 
from the othor is that in the Brahma form it is a gift of tho girl pure and simple^ in tho 
Asura form it is a sale of the bride for pecuniary consideration. That consideration is 
called sulka. Sulka was originally regarded as tho property of tho brido’s father. Though 
marriages by sale fell into disreputo, tho custom of paying tho sulka remained ; but it was 
no longer regarded as the property of the brido’s father; it camo to bo regarded as tho 
bride’s stridhana. Though sulka is now regarded as stridhana, it still preserves its original 
character in that it devolves in tho first instance, unliko stridhana of othor kinds, on 
the bride’s mother and brothers [sec. 146]. 

Of tho othc£ three unapproved forms, only the Gandharva requires notico. In an 
Allahabad case it was remarked that tho Gandharva form had become obsolete. In a 
Madras case it was said that tho Gandharva form still prevailed in somo parts of India (c). 

(a) Chuntial Surajram (1900) 33 Bom. 433, Kaiaianatha Muduliyar v. J'aratakli 

Mini. 488, (‘35) 

(lSsi) 3 All. 738. 
(1889) 12 Mad. 72. 


3 I.C. 705; Aulhxknavul.i v. Hamanujam 
(1909) 32 Mm). 512, 3 I.C. 541 ; Uira 
v. Ilansji (1913) 37 Bom. 295, 17 I.C. 
949; Oovind v. Savitri (1919) 43 Bom. 
173, 177, 47 I.C. 883, (’18) A.B. 93; 


Vadivanm (1914) 
A.M. 740. 


58 


(6) BAao.it v. Muffaraj Singh 
(c) Brindatanav. Itadhumani 
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s«. It has been hold in Patna that a minor girl is incompetent to contract a marriage in 
428-433 Gandh'irva form {<1). Among Sudras a marriage in the katar form (in which the bride is 
given to tho bridegroom with sword or dagger in place of 'tho bridegroom) is not a 
valid marriage, in the absence of proof that tho ordinary ceremonies of a Hindu mirriage 
were performed ( e). 

* 

429. Presumption as to form.—When there is a question 
as to whether a marriage was in the Brahma form or the 
Asura form, the Court will presume, even where the parties 
are Sudras, that it was in the Brahma form; in other words, 
that no consideration for the marriage passed from the bride¬ 
groom to the father or other guardian of the bride. But 
this presumption may be rebutted by showing that the marriage 
was in the Asura form (/). 

Where a woman dies without leaving issue, if her marriage was in tho Brahma form 
her slridhana devolves in one way, and if in Asura form, it devolves in another way 
(secs. 147, 151). Hence tho importance of tho distinction between tho two forms of 
marriage. Tho essential ceremonies for these forms of marriage aro tho same as will be 
seen presently. 

Cvlrhi Memons .—For the purposes of succession to tho stridhana of a Cutchi Momon 
female, her marriage, though perfortned according to Mahomedan rites, is regarded as 
one in the approved form (g). But seo the Shariat Act, 1937, and tho commentaries 
thereon in Mulla’s Mahomedan Law, 12th E(l., p. 3 d scq. 

For presumption as to legality of marriage, see boc. 438. 

430. No restriction as t to number of wives.—A Hindu may 

marry any number of wives, although lie has a wife or 
wives living (h). t 

431. Only one husband at a time.—A woman cannot 

marry another man while her husband is alive, except ‘where 

her marriage has*’been dissolved by divorce [s. 441]. 

* 

432. Remarriage of widows.—The remarriage of Hindu 
widows is now expressly legalized by the Hindu Widows 
Remarriage Act, 1856. 

Forfeiture of property by remarriage.- —See notes to see. 43, No. 4 (widow), under tho 
head " remarriago.” 

433. Who may give in marriage. —(i) The Sastras enjoin 
the marriage of a female before she arrives at puberty, and 


(<i) Bamiteb Pus v. Raja Brajsunder Deb (1038) 
17 Pat. 134. 

(r) Ranmaran Singh v. Mahabir Sewak Singh 
(1934) 61 I.A.-106, 147 I.O. 667, (’34) 
A.PC. 74. * 

if) Mussumat Thakoor Deyhec v. Bai Baluk Ham 
(1866) 11 M.I.A. ISO; Chunilal v. Suraj- 
ram (1909) 33 Bom. 433, 437, 3 I.C. 765 ; 
Jagannuth v, Namyan (1-910) 34‘ilom. 553, 
7 l.C. 459; Authiketavulu v. Barmin ujam 


(1909) 32 Mad. 512, 3.J.C. 641; Uira v. 
Uantjx (1913) 37 Bom. 295, 17 l.C. 040 
[remarriage ot divorced Koli woman]; 
Kishan Pei v. Sheo Pollan (1926) 48 AU. 
120, 90 I.C. 358, (’26) A\W. 1 [marriage. 
In Karao form]; Kamla Sr at sad v. Murti 
Manoher (1934) 13 Pat. 550, 152 1.0. 446, 
(’34) A.P. 398. . 

(g) Moosa v. Ilaji Abdul (1306) 30 Bom. 107. 

( h) Virasvami v. Appasvami (1863) 1 Mad. 

1I.U. 375. 
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prescribe rules for guardianship in marriage. The following 
persons are qualified, in the order mentioned below, to give a 
girl in marriage :- s 

According to the Mitakshara school— 

(1) the father ;. 

\2) the paternal grandfather ; 

(3) the brother («). 

. (4) other paternal relations of the. girl in order of 
propinquity ; 

(5) the mother. 

According to the Bengal school .—The Bengal school places 
the maternal grandfather and maternal uncle before 
th& mother. In other respects the rules are the same 
as under the JVlitakshara. 


(2) The marriage of a male minor is not prohibited, and 
his lawful guardian may consent to his marriage. 

Mother. —Though tho mother is postponed to the paternal male relations, it does not 
follow that she, who in the absence of tho father, is tho legal guardian of hor daughter 
[sec. 518], is to havo no voice at all in the choice, of a husband for tho daughtor. Tho only 
reason why the mother is postponed is that she cannot perform tho ceremony of giving tho 
girl in marriage called kanyadanit, and oven when in default of paternal male relation 
she makes tho gift, she has to employ some malo*to perform that ceremony (j). Tho 
Madras High Court has gone further and said that e«jon if there he a paternal grandfather, 
the mother as tho natural guardian of her daughter is entitled to select a husband for 
hor (A;). Tho Lahore High Court is inclined to tho same view (/). A step-mother has 
no right to give her step-daughter in marriage - ? if there is a paternal grandmother (m). 

Paternal relatives and maternal relatives. —So long as there are competent paternal 
rolativo#in existence, tho maternal relatives of a girl havo no authority to givo her in 
marriage; but where tho paternal relatives refuse to act or havi> disqualified themselves 
from acting, the maternal jelativos acquire authority to contract marriage on behalf of 
tho girl («). 

0 

lie-marriage of widows. —As to tho consent necessary to the remarriage of minor 
widows, it is provided by sec. 7 of tho Hindu Widows Remarriage Act, 1855, that if the 
widow romarrying is a minor whose marriage has not been consummated, Hho shall not 
remarry without tho consent of her father, or, if she has no father, of hor paternal grand¬ 
father, or, if she has no such grandfather, of hor mother, or, falling nil these, of her elder 
brothor, or, failing also brothers, her next male relative. A marriage made in contraven¬ 
tion of tho abovo provisions, e.g., a marriage of a widowed girl with the consent of hor 
mother-in-law (o), may bo declared void by tho Court, hut not after it has been consum¬ 
mated. In tho case of a willow who is of full age, or whose marriage has been consummated, 
hor own consenWs sufficient to constitute her remarriogo lawful anil valid. 


(i) Nek Ham v. Emperor (’3b) A.A. 020. 

(]) Bai HumktJe v. Jnmwnlas (1013) 37 Hum. IS, 

17 I.C. *5. 

(k) Banqanait i v. Humanaja (1012) 35 Mad. 738, 
734, 11 I.C. 5X0. 

(7) Mel. Imli v. (Jhania (1020) 1 l,ali. 148, 53 I.C. 
733; Mst. Jur/nii v. Main Ham (1022) 3 


Ull. 20, 67 I.C. 253, ( 22) A I. I 12 

(m) Bam liioiseev. Soot/fl A'u'/m»wmv(1867) 7 \\ . 

It. 321. 

(n) Easturi v. PannaJjUl (1016) 38 All. 520, 36 

I.C. 245, (’17) A.A. 451. 

(o) Sant Bam v. The Crown (1030) 11 Lali. 178, 

180, 124 I,C. 310, (’20) A. L. 713. 
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Si. The Indian Majority Act, 1875.—Minority, according to the Mitakshara school 

433,434 terminates on completion of the sixteenth year ; according to the Bengal school, on com- 
phtioft of the iiftconth year. The Indian Majority Act, 1875, does not apply to Hindus 
in matters of marriage, divorce and adoption. 


434. Marriage without consent of guardian—(2) The pri 
mary duty, and the correlative right, of giving a 'girl in 
marriage, rests with the father. This right is not lost merely 
because the father has been convicted of theft or any .other 
offence not connected with domestic relations ( p ). But 
where the father has deserted his wife and daughter, the 
mother can give the daughter in marriage without the consent 
of the father (q). Even where the father is alive and otherwise 
capable of giving away his daughter, the Court will not declare 
a marriage invalid, merely because the daughter was given in 
marriage by the mother without his coAsent, provided the 
necessary ceremonies have been performed, and there has 
been no force or fraud (r). This rests on the principle that 
guardianship for the purpose of marriage is not so much a 
right as a duty, and the consent, therefore, of the guardian is 
not a condition precedent to the validity of the marriage (s). 
There is a difference of opinion among Hindu text-writers 
as to the correctness of .this principle (t). Whatever the 
correct view may be, the, rule established by the decisions is 
that a marriage which is duly solemnized, and is otherwise 
valid, is not rendered invalid f because it was brought about 
by misrepresentation to the guardian («) or without the consent 
of the guardian for the purpose of marriage (v), or in contra¬ 
vention of an express order of the Court ( w ). But a marriage 
though performed with the necessary ceremonies, may be set 
aside by the Court, if it was brought about by force or fraud (a). 


(2) The rule referred to in the preceding sub-section 
applies only where a marriage has been actually celebrated. 
But while there is only a contract for marriage, it is competent 


(p) Sanabhai v. Janardhan (1888) 12 Bom. 
110 . 110 . 

(j) Khuehalchand v. Bai Manx (1887) U Bom. 
247. , 

(r) Venkata chary ulu v. Bangacharyulu (1801) 14 
Mad. 316. 

(«) (1887) 11 Bom. 247, supra. 

(0 See Qhose'a Hindu Law, 3rd ed., pp. 802- 
803; Banerji'a Law ot Marriage, 6th ed., 
pp. 65-66; O. Barker's Hindu Law, 7th ed., 
p. 166. 

<«0 Khiteth Chandra CtUkrabarti v. Emperor 
(1037) 2 Cal. 221, 168 I.C. 708, (’37) A.C. 
214. • . 


(•■) 


Khuehalchand v. Bai Mani (1887) 11 Bom. 
* 247 ; Venkatacharyulu v. Banoacharyulu 
(1891) 14 Mad. 316; Mulchand v. Bhudhia 

M 22 Lorn. 812; Ohaei v. Sutra (1807) 
. 615 ; Brindabuny. Chandra (1886) 
12 Cal. 140; Kattufx v. Chiranji Lai 
(1013) 35 All. 265, 18 I.C. 027 ; Oajja 
Sand v. The Crown (1021) 2 Lah. 288, 64 
I.C. 500, (’22) A. L. 139. 


(w) Bai Diwali v. Moti (1808) 22Bom. 609. 


22*fee 


(z) (1891) 14 Mad. 316, etfpra ; (1808) 22 Bom. 
812, tupra. 
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to a guardian to sue for an injunction to prevent the marriage 
of his ward to a person of whom he does not approve and ffie 
Court may grant an injunction subject to such terms as it may 
consider necessary to impose on the guardian for the benefit 
of the minor (y). 


Factum valet quod fieri non debuit. —It is a doctrine of the Hindu law enunciated by 
the author of the Dayabhaga and recognised also by the Mitakshara school, that " a 
fact cannot be altered by a hundred texts/' The “ texts " referred to abovo are texts that 
are directory as distinguished from those that are mandatory. The moaning of the 
doctrine is that where a fact is accomplished, in other words, where an act is done and 
finally completed, though it may bo in contravention of a hundred directory texts, the fact 
will stand, and the act will bo doomed to be legal and binding. The maxim of the Roman 
Civil law corresponding to this doctrino is factum valet quod fieri non debuit which means 
that what ought not to bo dono is valid when done. It is otherwise where an act is done 
in contravention of texts whiclj are in their nature mandatory. The texts which prescribe 
rules for tho consent of guardians for the purpose of marriage have boon held to be merely 
directory; hence a marriage once performed and solemnized, though it be without the 
consent of the guardian, has been held to be valid. It has similarly been hold that the 
texts which prohibit the adoption of an only son, and those which enjoin the adoption of 
a relation in preference to a stranger, are only directory; therefore, the adoption of an only 
son, or a stranger in preference to a relation, if compl ?ted, is not invalid. In cases such 
as the above, whore the texts are merely directory, the principle of factum valet applies, 
and the act done is valid and binding (z). But tho texts relating to tho capacity to give, 
the capacity to take, and tho capacity to bo the subject of adoption are mandatory. 
Hence the principle of factum valet is inelfectual in the ease of an adoption in contravention 
of tho provisions of those texts (o). , 

435. Identity of caste or of sub-caste.—(f) A marriage be¬ 
tween persons belonging to different sub-divisions of the same 
caste is not invalid (6). 

ft 

A marriage between a Grihasth Goshain and a woman of 
another caste initiated as a goshain is valid (c). 


(2) For the purposes of marriage, converts to Hinduism 
are regarded as Sudras. Therefore, the marriage of a Hindu 


(y) Eat hi, in the matter of (1882) 8 Cal. 26 8; 
Shridhar v. Iliralal (1888) 12 Horn. 480; 
yanabhai v. Janardhan (1888) 12 Bom. 
110 ; Knsturi v. Panna Lai (1916) 38 All. 
520, 36 I.C. 245, (‘17) A.A. 451 [damages 
(or wrongful Injunction]. 

(r) Wooma Date v. Ookoolanund (1878) 3 Cal. 
687, 5 I.A. 40; Balusu v9 Batumi (1800) 
22 Mad. 398^28 I. A. 113; (1808) 22 
Bom. 812, supra. 

(a) Lakshmappa v. Ramara (1875) 12 Bom. H.C. 

364,308 (1800) 22 Mad. 308, 26 I.A. 113, 
144, supra I Ganga v. Lekhraj (1887) 0 
All. 253,«£06-207; Gopal v. Ilanmant 
(1870) 3 Bom. 273, 203-204; Padajirav 
v. Ramrar (1880) 13 Bom. 160, 187 
(1808) 22 Bom. 812, supra. 

(b) Marriage between persons belonging to Sudra 

sub-castes ; (1860) 13 M.T.A. 141, 158-150, I 


supra; Kamamani v. Kulanlhai { 1871)14 
M.I.A. 346; I'ponui v. Hholaram (1888> 
15 Cal. 708; Fakirgunda v. Gangi (1807) 
22 Bom. 277 ; Biswanath v. Shornshibulu 
(1921) 48 Cal. 026, 66 I.C. 500, (’21) 
A.C, 48; Sohnn Singh v. Ka'l'i Singh 
(1020) 10 I.all. 372, 112 I.C. 503, (’28) 
A.L. 706 [.Tat male and Mrfhkadl frmala); 
liar Prasad v. Kewal (1920 47 All. 100, 
83 I C. 163, (’25) A.A. 26 [Itlsa husband 
and Dara wife!; Gopi Krishna Kaiun- 
dhan v. Ml. Jaggo (1030) 63 I.A. 205, 
58 All. 307, 38 Bonv L.lt. 751, 162 I.C. 
003, (’36) A.l’C. 108 ; KhUee.sh Chandra 
Chakrabarti v. Em»eror (1037) 2 Cal. 221, 
168 f.O. 708, (’37) W A.C. 214. (A case or 
Brahmin sub-castes.) 

(r) Kaurabeviv . Indra Bert (1943) All.703,210 
I.C. 404, (’43) A.A. 310, 


St. 

434,435 
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S. 435 who is a Sudra by caste with a Christian woman who has 
becotaie a convert to Hinduism before the marriage, is treated 
as a marriage between two Sudras, and it is valid if it other¬ 
wise complies with the requirements of the Hindu law (d). 

i 

The second marriage of a person who was reconverted from 
Christianity to Hinduism during the life-time of his first wife is 
valid ( e ). 


(3) As to identity of caste —The ancient texts prohibited 
prathiloma marriages, i.e ., between males of lower caste and 
females of higher caste. Accordingly such marriages have 
been held by courts to be invalid ( f ). But Anuloma marriages 
were permitted and recognised by the texts (r/). Accordingly 
the Bombay High Court held that a marriage between a Vaisya 
male and a Sudra female (h), or a Brahman male and a Sudra 
female is valid. In the latter case it was held that the son born 
of such a marriage is legitimate and is entitled to inherit a one- 
tenth share in the estate *of his uncle, the other nine-tenths 
going to the reversioner of the uncle (i). The High Court of 
Calcutta has held that a marriage between a Brahman and a 
Sudra woman both of whom are Jati Vaishnavas is valid (j). 

• 

Even Anuloma marriages have been held to bo invalid in Allahabad and Madras (k). 
It is submitted that these eases are incorrectly decided and require reconsideration. 
Whore an action prohibited by law is practised by the people in a number of instances 
this may create a positive custom ; but where an action permitted by law has fallen into 
disuse for a long time this cannot create a negativo custom. The act still remaifts valid 
if it is taken up after long disuse. 

Marriage of illegitimate persons .—In the caso of the marriage of an illegitimate person 
who, strictly speaking, belongs to no caste, he or sho must bo treated as belonging to the 
casto the members of which have recognised him or her as a casto follow (<). 

I 

Mixed marriages .—The Hindu law lays down certain rules for determining the caste 
of offspring of unions between parents belonging to different castes, and gives separate 
names to the mixed castes to which such offspring belong. When intermarriages were 
permitted by ancient Hindu law, children born of mixed marriages wero termed Anuloma, 


(it) Muthusami v. Manila inn ni (1910) 39 Mad. 
342, 5 I.C. 42, where the earlier derisions 
■arc reviewed. 

(s) Ooona Duryuprasad llao alias Pedda Balm v. 
(Inna Sundarasan Sirami and On. (1040) 
Mad. 053, 100 I.C. H08, (’40) A.»f. 513. 
(/) Lalcthmi v. Kalian Sing (1900) 2 Horn. L.R. 
1281 Kshatriya male and ltrahman female); 
ttai Kashi v. Jcnnadas (1912) 14 Bom. 
1..11. 547, 10 I.C. 133 [Sudra male and 
Brahman female); Munni Lai v. Shiatna 
(1020) 48 All. 070,*^07 I.C. 347, (’20) A.A. 
(150 [Sudra male and Yalshya female], 
(;) Manu, Yajnavalkya, Sankha, Oouthama, 
Yyasa, and Vishnu and Mltakshara. 


(A) BniUutabx. Jiwanlal( 1922) 40 Bom.871, OS 
*■ I.C. 002, (’22) A.13. 32. 

(i) Katha v. Mehta Chotalal (1931) 05 Bom. 1, 

130 I.C. 1^<’31) A.B.89. 

(j) Xalinaksha v. Bajani (ltfUl) 68 Cal. 1392, 

134 I.C. 1272, C31) A.C. 741. 

(t) l’adam Kumari v. Suraj Kumari( 1906) 28 
All. [458 Brahman maleVand Kshatriya 
female); Swayampakvla Shtbaramayya v. 
Steayampakula Venkatasubbamma (1941) 
Mad. 989, (’41) A.M. 613. 

(I) In the matter of Bamkumari (1891) 18 Cal. 
204; Emperor v. Madan Qopal (1912) 34 
All. 689, 16 I.C. 613. 
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jas, that is, oilspring of Anuloma marriage, and their casto was neither that of their father St. 

nor that of their mother. They belonged to ail intermcdiato caste higher than that of 435* 436 

their mother, and lower than that of their father. Thus a son begotten by a Brahman 

upon a Kshatriya wife is a Murdhavasikta, upon a Vaisya wife is an Ambashta, and 

upon a Sudra wife is Nishada or Parasava. A son begotten by a Kshatriya on a Vaisya 

wife is a Mahishya, and upon a*Sudra wife an Ugra. A son born of a Vaisya by a Sudra 

wife is a Karana. It has accordingly been held that tho illegitimate son of a Kshatriya 

by a Sudra woman is not a Sudra, but of a higher caste called Ugra (m). 

TRis section does not apply to Arya Samajists (Act XIX of 1037). 

The Indian Christian Marriage Ac#, 1872.—As to marriages between Hindus and 
"Christians, see the Indian Christian Marriage Act, 1872, and tho under-mentioned 
case (n). 

436. f Prohibited degrees of relationship.—No marriage is 
valid if it is made between persons related to each other within 
the prohibited degrees, unless such marriage is sanctioned 
by custom (o). 

A karewa marriage between a father-in-law and daughter- 
in-law among the Jats (who are presumed to be Sudras) is 
invalid and cannot be validated by custom (p). 


The following are the rules regarding prohibited degrees :— 

• .j 

(1) A man cannot marry a girl pf the same gotra or pravara, 
the theory being that his father and the girl’s father aro both 
descendants of a common ancestor in the male line. It has 
been held in Allahabad that where a widow has remarried a 
person belonging to her father’s gotra tho marriage is not 
invalid as she has not reverted to her father’s gotra by her 
husband’s death and her issue is legitimate ( q ). This rule does 
not apply to Sudras, the reason given being that Sudras have 
no gotra of their own. 


This rule is called exogamy. Its effect is that a man cannot marry tho daughter of 
an agnato. The next rule provides for tho case whore tho girl is a cognato relation of the 
boy, that is, related to him through a female. 


(2) A man cannot marry a girl who is his sapinda. This 
rule is accepted both by the Bengal and the Mitakshara schools. 
But there-is a difference of opinion., between the two schools 
as to who are sapindas for marriage. 


<m) Brindaibna v. Radhamani (1880) 12 Mad. 
72, 78-80; Jwala Singh v. Sardar (1010) 
41 All. 629,»15 I.C. 216, ('10) A.A. 317. 

(n) Chetti v. Chetli [1009] Probate 67. 

(o) Banerjee's " Law of Marriage,” 6th ed., 

]>p. 70-71, 260-274, 285, 289. 


(/>) Juijnohur Singh v. Sadhu Ram (1934) 15 Lah. 

688, 149 I.C. Z 4, (’34) A. 1,. 283. 

(1) Rad ha Nath Muterji v. Skaktipitda Mukerji 
(4930) 58 All. 1053, 164 I.C. 095, (’36) 
A.A. 624. 
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S. 436 Bengal school. —According to the Dayabhaga law, a man 

cannot .marry a girl— 

(a) if she is within the 7th degree in descent from his 
father or from one of his father’s six ancestors in 
the male line ; 

(b) if she is within the 5th degree in descent from his 
maternal grandfather or from one of his maternal 
grandfather’s four ancestors in the male line; 

(c) if she is within the 7th degree in descent from his 
father’s three technical bandhus, or from one of their 
six ancestors through whom the girl is related |o him 
[sec. 46, sub-sec. (4), Pitri Bandhus]; 

i 

(d) if she is within the 5th degree in descent from his 
mother’s three technical bandhus or from one of 
their four ancestors through whom the girl is related 
to him [sec. 46, sub-sec. (4), Matri Bandhus](r). 

f 

Exception. —A girl, though related within the degrees 
mentioned above, may be taken in marriage if she is removed 
by three gotras from him (<*). 


Mitakshara school. —According to the Mitakshara law, a 
man cannot marry a girl if their common ancestor, being 
traced through his or her father, is not beyond the seventh 
in the line of ascent from him or her or, if their common 
ancestor, being traced through their mothers, is not beyond 
the fifth in the line of ascent from him or he/ {t). In other 
words, descendants up to the seventh degree through males 
or females of paternal aitcestors up to the seventh degree, 
and descendants up to the fifth degree of maternal ancestors 
up to the fifth degree, are excluded as being* sapindas (u). 


In the Madras Presidency the rales restricting marriages between cognate sapindas 
are practically obsolete, e.g., the marriage of cognate first cousins (children of brother and 
sister) is common among Tclugus. It was recognised“by Baudhayana. The marriage 
of a male to his sister's daughter is common among Reddis. The marriage of cognate 
sapindas beyond these limits has always been regarded as lawful and as no#> prohibited 
in the whole of Southern India—except'between cousins who are children of two sisters. 


lr) Bijan Majunular v. IK-njit Bril Sen Gupta 
(1942) 2 ('at. 445, 202 l.C. 33, (’42) A.C. 
458. t 

(*) Banerjee’s “ Law of Marriage," 5th ed., 
pp. 69-70. *■ * 


( t ) Itamrhamlra v. Vinayak (1914)\l l.A. 290, 

300-311, 42 Cal. 384, 417-419, X l.C. 290, 
(’14) A.PC. 1. 

(u) Bhattacharya’s ” Hindu law,” 2nd ed... 

p. 90. 
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( 3 ) In computing the degrees for the purposes of 
sub-sec. ( 2 ), the common ancestor and the person in question 
are each to be counted as one degree. 

( 4 ) Relationship by marriage is not by itself an impe¬ 
diment to marriage. Thus a man may marry the daughter 
of his wife’s sister (v). 

Sagotra. —Two persona are sngotra, that is, of the same gotm or family, if both of them 
are descended in tho male line from the Rishi or sage after whose name the gotm is called, 
however distant either of them may be from the common ancestor. 

Samana-pravara .—Two persons are Samana-pravara, that is, of the same pravara, if 
they are descendants in the male line of the three paternal ancestors of the founder of a 
gotm (w). f 

Sub-sec. (2).—The following diagram (x) will enable the reader to understand the 
lour rules applied by the Dayabhaga school to determine sapindaship :— 



In the above diagram P is the bridegroom ; 1^ his father; Mj is his mother; M_ 
is his father's mother ; is his mother’s mother. « 

F x to F ? are his 7 paternal ancestors in the male line. F 8 to F 12 are his father’s 
5 maternal ancestors in the male line. F 13 to F ]? are his mother’s 5 paternal ancestors 
in the male line. F 18 to F 20 arc his mother’s 3 maternal ancestors in the male line. 

S 2 and Sg are his father’s bandhus. S 4 , S 5 and .S g are his mother’s bandhus. 

According to sub-rule (a), P cannot marry a girl within the. 7th degree in descent 
from any one of his 7 pat&nal ancestors Fj to F ? . 

According to sub-rule (b), P cannot marry a girl within the 5th degree in descent 
from any one of his mother’s 5 paternal ancestors Fjg to F 17‘ is / v h maternal 

grandfather 

- — - -- — —«— 

<*) Raiarendra v. 0 layaram (1897) 20 Mad. 2S3 ; I ( id ) G. Sarkur’s “ Hindu Law," 7th eil. p. 8». 

Ilamak ixhini v. Sublam,na (1020) 43 Mad. (*) The diagram In reproducer Irnrn G Sarknr’s 
830, 59 208, (’2(1) A.M. 715. I '‘Hindu Uw," 7th ed., p. Ho. 


S. 436 



528 


HINDU LAW. 


Sc. For the purposes of sub-rule (c), the father’s bandhua are restricted to the three 

436,437 relations expressly mentioned as sueh in the Mitakshara, namely:— 

,(\) Father’s [FJ father’s [F 2 ] sister’s [DJ son, that is, Sj ; 

(p) „ „ mother’s [M 2 ] sister’s [1) 2 ] son, that is, S 2 ; 

(y) „ „ mother’s | M 2 1 brother’s [Bj] son, that is, S«. 

According to sub-rule (c), P cannot marry a girl within the 7th degree in descent 
from — 

(i) Sj, Sg or Sg : 

[(/*) F ;J to F 7 , ancestors of Sj, already included in sub-rule (a)]; 

(»<) any one of the 0 persons Fg to F 12 , ancestors of S g and S 3 ; 

(in) Bj, father of S 3> 

For the purposes of sub-rule (d), the mother’s bandhua are restricted to the three 
relations expressly mentioned as sueh in the Mitakshara, namely :—■ 

(\) Mother’s [MJ father's [F 13 ] sister’s [I> 3 ] son, that is, S 4 ; 

(P) >, „ mother’s [M 3 | sister’s fl) 4 ] son, that is, \ 

(y) „ „ mother’s |M 3 | brother’s [B 2 ] son, that is, S 6 . 

According to sub-rule (d), P cannot marry a girl within the 5th degree in descent 
from-- 

(0 » 4 , S 5 «»rS a ; 

[(it) Fj 4 to l*’, 7 , ancestors of S,,, already included in sub-rule (b)]; 

(Hi) any one of the .‘1 persons F J8 to F 20 , ancestors of S 5 and S ( ,; and 
(ir) B.„ father of S fi 

The reader will find the above rules in Dr. Banerjee’s “ Law of Marriage The 
rules relating to the Bengal school are set forth in Kaghunandana’s Odmhntattvn, a work 
of authority in Bengal, and arc repeated by Kamalakura Bhatla in his Kirnayasindhn, 
a work of authority in the Benares school. The Bengal rules are in accordance with the 
interpretation put by Haghunandana upon the text of Mann, being text No. 2 cited 
at the commencement of this Chapter. 

There is no difference between sapinda-relationship in respect of marriage and that 
in respect of inheritance (y). 

437. Marriage ceremonies.—(/) There are two cere¬ 
monies essential to the validity of a marriage, whether the 
marriage be in the Brahma form or the Asura form, namely— 

(1) invocation before the sacred fire, and 

(2) > saptapaxli, that is. the taking of seven steps by the 

bridegroom and the bride jointly before the sacred 
fire. 

The marriage becomes completed when the seventh step is 
taken ; till then it is imperfect and revocable (z). Consum¬ 
mation is not necessary to make a‘ marriage complete and 
binding (a).- ‘ * 

(I/) liiilnt ImI v. Xu iik i< Hit ill (189.1) 22 ('III. 339 ; I 3 l.c. 541 ; Un min bun v. Chumiru (18M!) 

Jtu mi hu mien v. V tmtijiik (1914) II l A. I 12 Cal. Ho, 143. . 

290, 209, 311, 42-(‘ul. 381, 417-419. 2.1 ' («) Ai/m.-fi'en. of Muttrax v. AnuMaeAari (188(1) 

l.C. 290, (’14) A.IT. I. 0 Mail. 400, 470; Dailaji v. Jtuknialui 

(*) Chunilnl v. Sitrajrum '1909) 33 Bom. 433, (1880) 10 Horn. 301, 311; Rmneror v. 

437-438, 3 J.C. 705; Aui/itkrttiiiiilu v Munclii Ham (1930) All. 402, 158 I.C. 

Ramanujan (1909) 32 Mad. 512, 519-520, 1007, (’30) A.A. 11. 
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(2) A marriage may be completed by the performance of 
ceremonies other than those referred to in sub-section* (1), 
where it is allowed by the custom of the caste to which the 
parties belong ( b). 

Marriage of widows. —According to the Hindu law, no religious ceremonies are 
necessary in the case of marriage of widows. Seo tho Hindu Widows’ Remarriage Act, 
1856, s. 6. 

Betrothal. —Betrothal precedes marriage; but unlike marriage it is revocable, so 
that a girl betrothed to one person may be validly given in marriage to another person 
though in such a case a suit may bo brought for damages against the father or other 
guardian of the girl who brought about the contract of marriage. Betrothal is no more 
than a promise to marry. In the case of minors, the promise is given by the father or 
other legal guardian. Where there is a breach of the promise, the appropriate remedy 
is not spccilio performance, but damages (<■). When the plaintiff bridegroom dies pending 
a suit for dasnages, his legal representative can only recover the out of pocket expenses 
incurred during betrothal (d). 

438. Presumption as to legality of marriage.—Where it is 
proved that a marriage was performed in fact, the Court will 
presume that it is valid in law (<?), and that the necessary 
ceremonies have been performed (/). A Hindu marriage is 
recognised as a valid marriage in English law (</). 

■ Presumption as to marriage and legitimacy. —There is nil extremely strong presump¬ 
tion in favour of tho validity of a marriage ai d the legitimacy of its offspring if from 
the time of tho alleged marriage the parties are recognized by all persons eoneerned as 
man ami wife and are so described in important documents and on important, occasions. 
The like presumption applies to the <picsthm wheflier the formal requisites of a valid 
mniriage ceremony were - satisfied (h). Similarly the fact that a woman was living under 
the control and protection of a man who generally lived with her and acknowledged her 
children raises a strong iircsumption that she is the wife of that man. But this presump¬ 
tion ma^ r be rebutted by proof of facts sho ring that no marriage could have taken 
place ( i). # 

439. Special Marriage Act, 1872— It is now provided 
by the Special Marriage Act, 1872, as amended by the Special 
Marriage (Amendment) Act, 1923, that marriages my,y he 
celebrated before a Registrar between persons each of whom 
professes one or other of the following religions, that is to say, 
the Hindu, Buddhist, Sikh or .Jaina religion. 


(/,) Kulhi Churn v, Duklnc (1880) r> Cut. 1102; 
Ilurry Churn v Ximai (1884) 10 Cal. 13s , 
Ituinpiyar v. Dent llama (1023) 1 Runic 
120, 70 I.C. 47f.,< , 23) /V. It, 202. 

tr) Purshotanutns v. J’urshiJamJus (1807) 21 
Bom. 23 iJtoinbhnt v. Tunmnyyu (1802) 10 
Bom. 073 [suit for restoration of presents), 
Jekuomlas v. Ranehwtdu* (1017) 41 Buiii. 
137, 38 I.C. 588, (’10) A. B. 31 ; Khmiji 
v. Sam (1013) 30 Bum. 082, 28 I C. 408, 
('15) M. 11. 300 | proeuriiiK breach of 
promise of inarriage|. 

(it) Balubhai v. Sqfiabhai (1020) 44 Bom. 440, 
55 I.C. 024, (’20) A-.B. 225. 

(«■) Inierun v. Ramisuumy (1800) 13 M.I.A. 


Ill, 158; Pul iiijumlu V Cilin/i (1808) 22 
Both 277, 270 

(/) ATonp IMx t'biiiuliabuli fl-ll I) 38 Cal 700, 
38 I.A 122, 11 I C 51)2, Jlnndabun v. 
C'hundi i (ISSti) 12 Cal. I III Hui Ditch 
Moti (1808) 22 Bom. 5(81, Admmistrutor- 
i.enerul of Madras \. Anundurhnn (1880) 
9 Mad. 400; A Mubin \ Khxmji Corner}* 
(1030) 00 11(1111. J55, 38 Jioin. Lit. 77, 
102 I.C 188, <‘fl>) A B. 138. 

(</) firimrumin v. SrunmniH 73 Law Times 102. 
</i) (1911) 38 Cal » 0 , 38 1 A. 122, II I.C. 
502, tnjirit. 

(t) Chiliammul v i;anjunalh<nro(\ 011) 34 Mad. 
277, 12 I.C. 247. 


Ss. 

437-439 
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The marriage under the Special Marriage Act, 1872, of any member of an undivided 
family, shall lie deemed to effect his severance from such family. Further, a person 
professing any of the above religions and marrying under the Special Marriage Act, 1872, 
shall have the same rights and be subject to the same disabilities in regard to any right 
of succession to any property, as a person to whom the Caste Disabilities Removal Act, 
1850, applies. Also the succession to the property of any cuch person, and to the property 
of the issnn of such marriage, shall be regulated by the provisions of the Indian Succession 
Act, 1925. No Buch person shall have any right of adoption, but his father shall, if he 
has no other son living have the right to adopt another person as a son under the law 
to which he is subject. See the Special Marriage Act, 1872, ss. 22-26. 

Sec. 24 of tho Act introduced by the Amending Act of 1923, is not retrospective (j) 
under this Act. 


A marriage between a Hindu and a person who is not a Hindu, Buddhist, Sikh or 
Jain is a nulity ( k ). ‘ 

\ 

440. Marriage expenses—In the ease^ of a joint family 
governed by the Mitakshara law, the joint family property is 
liable, while the family is still joint, for the legitimate marriage 
expenses of mile members of the family (l), .and also of the 
daughters of male members of the family (m). The decision in 
Subbayya v. Amntha 53 Mad. 84 (p. 376 supra) implies that 
a father in possession of a joint family property is under a legal 
obligation to get his daughter married. It follows that if a 
father so in possession neglects his duty, the mother may per¬ 
form it and recover the .expenses from her husband. The 
decision in Sundari Ammal v. Subrahmania Ayyar 26 Mad. 505 
requires reconsideration. 

Tho texts enjoin the payment of expenses of sanskaras or sacraments out of tho 
family property. Marriage is a awukara, and its expenses, therefore, are to be pfovided 
for out of the joint family property. A debt contracted for the marriage of a coparcener 
or tho daughter of a deceased coparcener in a joint Hindu fajpily is a debt contracted 
for a family purpose, and therefore, for the benefit of the family. See ss. 243 and 427. 

£ 

As tp expenses of marriage after the institution of a suit for partition, see s. 304(2). 
As to the power of a widow to provide for the marriago expenses of her daughter out of 
her husband’s estate, see s. 181B (iv). t 


441. Divorce—(I) Divorce is not known to the general 
Hindu law. The reason is that a marriage, from the Hindu 
point of view, creates an indissoluble tie between the husband 


(j) Thakur Dai v. Attavar (1935) 58 Mad. 1004, 
167 1.0. 77, C3S) A.M. 053. 

(i) Datan Dthari v. Margaret ha (1939) 1 Cal. 
201 . 

(I) Suntlrabai v. ShirtHtrayatia (1908) 32 Bum. 
81; Bhagirathi v. Jokhu Bum (1910) 32 
All. 575, 8 I.C. 4iI5; BopaUrrithnam v. 
Vmkatanaram (1914) 37 Mad. 273, 17 I.C. 
308, ('14) A.M. 432 [F.B.], uperrnllnR 
Govindratulu v. DerarabhoUa (1904) 27 


Mad. 200 ? Karnes aura v. Veeraeharlu 
(1911) 34 Mad. 422, I.C. 195: Debi 
Lai v. Band Ktihore (1922) 1 Pat. 288, 85 
I.C. 316, (’22) A.l*. 22. 

(m) Vaikunlitm v. Kallapiram (1900) 23 Mad. 
512 ; Vaikuntam v. Kallipiram (1903) 28 
Mad. 497; Ranganaiki if. Ramanuja 
(1912) 36 Mad. 728,11 I.C. 570 ; Srinirata 
v. Thiruvengadathaiyungar (1916) 38 Mad. 
558,23 I.C. 284, (’14) A.M. 228 | unmarried 
sisters). 
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and the wife. Neither party, therefore, to a marriage can 
divorce the other unless divorce is allowed by custom (n). • 

(2) Change of religion or loss of caste does not operate as 
a dissolution of marriage, nor does the adultery of either party, 
nor even"the fact that the wife has deserted her husband and 
become a prostitute (o). 


(3)* As to change of religion, it is now provided by the 
Native Converts’ Marriage Dissolution Act, 1866, that where 
a Hindu becomes a convert to Christianity, and in consequence 
of such conversion, the husband or wife of the convert deserts 
or repudiates the convert, the Court may, on a petition 
presented by the convert, pass a decree dissolving the marriage, 
and the parties may then marry again as if the prior marriage 
had been dissolved by death. Conversion does not operate 
per se as a dissolution of marriage (p). 

Divorce by custom .—It has been held in Bombay that a caste custom which permits 
a woman to desert her husband at her pleasure and marry again without his consent 
is void for immorality (</). And it has been doubted by the same Court whether the 
custom would be valid even if it allowed her to marry with his consent (r). The Madras 
High Court has held that a custom which permits a divorce by mutual agreement is 
not void for immorality (#). A custom granting djyorce in the Pakhali community 
with the consent of the husband is valid ({). 

It has been held in Bombay that a custom which permits a dissolution of the marriage 
tie by either husband or wife against the wish of the other, the solo condition attached 
being the payment of a sum of money fixed bf the caste, is void as being opposed to 
publio policy («). Nor can a marriage be dissolved by a decision of the caste Panch (c). 

The Hative Converts' Marriage Dissolution Art, I860.—This Act provides inter aha 
for dissolution of a Hindu marriage where one of the parties to fhc marriage changes 
his religion for Christianity agd the other remains a Hindu. In such a case if the party 
who remains a Hindu deserts or repudiates the convert for the space of six continuous 
months in consequence of the latter's change of religion, the convert may present a 
petition to the Court praying that the other party may be ordered to live and cdhabit 
with the petitioner or that the marriage may be dissolved. If at the hearing of the 
petition the respondent refuses to cohabit with the petitioner, and tho Judge is satisfied 
that the ground for such refusal is the petitioner’s change of religion, he shall adjourn 
the case for a year. If at the expiration of such adjournment, tho respondent still refuses 


(n) Kudomee v. Joteeritm ( 1878) 3 Cal. 305; 

Sankaralingam v. Subban (1894) 17 Mad. 
479. . 

(o) Government of Bombay v. uanga (1880) 4 

Bom. 330; Aimn. General of Madras v. 
Anandachari (1888) 9 Mad. 488; Ram 
Kumari, In the matter of (1891) 18 Cal. 
284; Subbaraya v. Ramaeumi (1000) 23 
Mad. 171, 177; Narain v. Tirlok (1907) 
29 All. 4 <| Pakkiam v. Chelliah 1‘illai 
(1923) 40 Mad. 839, 75 I.C. 17, (’24) A.M. 
18 [F.B.]; Go pal Krishna Kasandhan v. 
Met. Jaggo (1936) 63 l.A. 205, 58 All. 397, 
38 Bom. L. R. 751, 102 I.C. 903, Banarsi 


line V. Sumat I‘ritual (1936) 58 All 1019, 
164 I.C. 1047, (’36) A.A. 641. 

(p) GoburIlian l\ Jata-lamoni '1891) I 8 C 11 .252. 

(q) Saroyan v. I mi ing (1878) 2 Hum. 140. 

(r) Khemkor v. Umatshankar (1873) 10 Hum. 

11.1. 381. 

(») Sankaralingam v. Siibban (1894) 17 Marl. 479 
(() Jit a Mugan v. Ifni .hWn (1941) Bum 535, 
195 I.C. 841, (’41) A.B. 298. 

(«) Keshav v. Bai Gandy. (1915) 39 Bom. 538, 
29 I.C. 952, (’15) A.B. 107. 

(») Emperor v. Bai Ganga (1917) N Bom. I, K. 
56, 39 I.C. 308, (’16) A.B. 97. 


S. 441 
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to cohabit with the petitioner, the Judge shall pass a decree declaring that the marriage 
betwe'en the parties has been dissolved. When any such decree has been passed, it shall 
be lawful for the respective parties to marry again as if the prior marriage had been 
dissolved by death, and the issue of any such re-marriage shall be legitimate, any Native 
law to the contrary notwithstanding. 

The lmlinn Dirorce. Acl, 18 ( 59 .- This Act provides inter alia for dissolution of marri¬ 
age, but it applies only to cases where “ the petitioner or respondent professes the 
Christian religion ” (s. 2 of the Act). Sec. 7 of the Act provides that tho Court shall act 
and give relief on principles of the English Divorce Courts. There is a conflict of. opinion 
whether the Indian Divorce Act, 18 ( 59 , applies only to monogamous marriages such as a 
Christian maniage or also to polygamous marriage such as a Hindu marriage where one 
of the parties, being the petitioner, changes his religion for Christianity after the marriage. 
A and his wife 11, both Hindus, marry according to the rites of Hindu law. A and B 
subsequently become Christians. A then applies to the Court for tho dissolution of tho 
marriage on the ground that his wife has, since the solemnization of the i^arriage, been 
guilty of adultery (s. 10 of the Act). Is A entitled to relief under the Act 1 It has been 
held by the Calcutta High Court that he is, the ground of tVe decision being that A pro¬ 
fessed the Christian religion at the time of presenting the petition and that fact was 
suflicient to give jurisdiction to the Court, under the Act, though the marriage was a Hindu 
marriage (w). On the other hand, it has been held by the Madras High Court, that 
having regard to s. 7, the A< t applies to monogamous marriages only, and that the Court 
has no jurisdiction to entertain .l's petition under the Act ( x ). 

442. Marital duties. (I) The wife is bound to live with 
her husband and to submit herself to his authority. An 
agreement enabling the ^dfc to avoid a marriage or to live 
separate from her husband if he leaves the village in which his 
wife, and her parents reside, or if he marries another wife, is 
void. Such an agreement is against public policy and contrary 
to the spirit of the Hindu law. An agreement of this kind is 
no answer to a suit for restitution of conjugal rights Jby a 
husband against, his wife (y). 

(2) The husband is bound to live with his wife and to 
maintain her. 


443. Guardianship of wife.—(/) The husband is the 
lawful guardian of his minor wife ( 2 ) and is entitled to require 
her to live with him, however young she may be, unless there is 
a custom enabling the wife to live with her parents until she 
has arrived at puberty (a). 

(2) After the husband’s death, the guardianship of 
the wife, if she is a minor, devolves on the husband' s relations 
in preference to her paternal relations ( b ). 


(w) Thaiiita v. Thainta (1801) 17 Mail. 235;' 
tlohardhan v. JaAdamom (1801) 18 Cal. 

■ 2,v> 

(*) (1804) If Mail. 23.->, supra. See al«o 
J'rrivanagakam v. J'ottukunni (1801) 14 
Mad. 382. 


(y) Situ ram v. .1 hrerce (1873) 11 ftenu. 1. 11.120 ; 

Tekail v. Hasanta (1001) 28 Cal. 751. 

(*) Dhuronidhur, in the mDtter of (1890) 17 Cal. 
208. 

(а) Ariimuga v. Viraraghaia (1901) 24 Mad. 255. 

(б) Khudiram v. Bonvarilal (1880) 16 Cal. 684, 
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The infancy of the wife in no ground for depriving the husband of his right to Sg. 
demand that his wife shall reside in the same house as himself though it might bP right 443 * 444 
in the case of a very youn]» girl to require the husband to show that sho would be placed 
by him under the immediate care of some female member of his family (c). See the 

Guardians and Wards Act, 1890, sec. 19. 

• 

444. Kestitution of conjugal rights.—(I) Either party to a 
marriage may sue the other for restitution of conjugal rights (d). 

The Court may refuse to pass a decree for restitution of con¬ 
jugal rights against the wife, if the husband is suffering from 
a loathsome disease, such as leprosy or syphilis (e), or if he 
keeps a concubine in the house, or is guilty of cruelty in a de¬ 
gree rendering it unsafe for the wife to return to her husband’s 
dominion*!/), or if he adopts another religion (g). But the mere 
fact of the husband marrying a second wife (h), or mere 
infidelity on the part of the husband (i), or the fact that the 
wife is a minor (j) [s.443], is not by itself sufficient to 
disentitle the husband from claiming restitution of conjugal 
rights. 

(2) In a suit for restitution of conjugal rights by a Hindu 
husband, the husband is not necessarily entitled to a decree 
in the absence of a plea of cruelty # by tho wife. Where the 
wife has pleaded that she was deserted or neglected (k) by 
her husband and that the suit is not bona fide, she should be 
allowed to lead evidence so that the Court may be in a position 
to judge whether the relief sought for by the husband-should 
be granted or not, and if so on what conditions, if any ( l). 

In a suit by the husband for restitution of conjugal rights tile cause of action arises 
where the husband lives (»i). 


It has been held by the High Court of Calcutta {&), and following it, by tho High 
Court of Rangoon (o), that the presumption that the requisite ceremonies hifve been 
performod [s. 438] applies only to cases involving questions of inheritance so as to avoid 
illegitimacy, and that nc such presumption arises in a suit for restitution of, conjugal 
rights. In such a suit, where the validity of the marriage is disputed, the Court must 
find specifically whether the requisite ceremonies were performed. 


(i) Kulreram v. Mitsui iimut fiend! 'iinef (1875) 23 
\V. Jt. 178 ; Siirijiuiiwm v. Kali Kanta 
(1001) 28 Cal. 37^ Xarnitlal v. I’unhotam 
, (1028) 50 Bom. 288, <)4^.C. 11, (’26) A.B. 

238. . „ 

(ef) Ttkait v. Batavia (1901) 28 Cal. 751; Dadajt 
v. ltukmabai (1888) 10 Horn. 301. 

<«) Bai Prrmkinar v. Bhika (1868) 5 Bom. H.C. 
A.C. 2Q9. 

if) Dular Koer v. Dioarka Xuth (1005) 34 Cal. 

071; YamuHabai v. A'urayan (1876) 
1 Bom. 164. 

ig) Paigi v. Shtonarain (1880) 8 All. 78. 


( h ) Molilal v. Bax Chanrhal (1002) 4 Bom. J,.K. 

107. 

(i) Binda v. Haunt ilia (180l).13 All. 126, 164. 

(j) (1001) 28 Cal. 37, tupra ; (1880) 10 Bom. 

301, tupra. 

(k) ft! .Singh v. Mst. Daulnt Hour (1035) 16 

I .ah. 802, 158 l.C. 223, (’36) A L 386. 

(!) Bin Jin v. Sarmnah (1027) 61 Bum. 320, 
101 l.C. 403, (’27f A H. 264. 
im) Venugopal Saidu v. Lakthmx Animal (1036) 
50 Mad. 302, IV l.C. 485, (’38) A.M. 288. 

(n) Suriyamoni v. Halikanta (1001) 28 Cal. 37, 

50. « 

(o) UaiApjyar v. Deva llama (1023) 1 llano. 120. 

78 l.C. 475, (’23) A. K. 202. 
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CHAPTER XXIII. 
ADOPTION 


1 . “ There is no heavenly region for a sonless man.”— Vaaiatha. 

2. “ He whom his father and mother give to another as his son, provided that 
the donee have no issue, if the boy be of the same class', and affectionately disposed 
is considered as a son given, the gift being confirmed by pouring water.”— Mann. 

3. " A son formed of seminal fluids and of blood proceeds from his father and mother 
as an effect from its cause. Both parents have power to give, sell or disown him. * But 
let no man give or accept an only son, since he must remain to raise up a progeny for the 
obsequies of ancestors. Nor let a woman give or accept a son, unless with the assent of 
her lord. He who means to adopt a son must assemble his kinsmen, give humble notioe 
to the king, and then having made an oblation to fire with words from the Veda, in the 
midst of his dwelling-house, he may receive as his son by adoption, a boy nearly allied to 
him, or (on failure of such) even one remotely allied. But if doubt arise (as tq his caste), 
let him treat the remote kinsman as a Sudra. The class ought to be known, for through 
one son the adopter rescues many ancestors. If after he has bsen adopted, a legitimate 
son be born, then the adopted son shall be participator of a fourth share.”— Vaaiatha. 

Note .—The texts prohibiting the adoption of an only son, and those directing the 
adoption of a near relative, have been held to be merely recommendatory, and not man¬ 
datory. Therefore neither the adoption of an only son nor the adoption of a stranger, 
though thero be near relations, is invaljd. 


Contents. 


1. Who may adopt — secs. 449-473. 

2. Who may gire in adoption — dies. 

474-479A. • 

3. Who may be adopted — secs. 480-487. 

4. Ceremonies relating to adoption — 

secs. 488-493. 

5. Results of adoption — sees. 494-500. 


0. Devesting of estate on adoption — 
aecs. 501-500. 

7. Alienations made prior to adop¬ 

tion — secs. 507-509. 

8 . Effects of invalid adoption — secs. 

510-511. 

9. Mode of proof and estoppel — secs. 

512-514. 

i 

10. Kritrima adoption — sec. 516. 


S». 445. Adoption in other systems of law.—Adoption is not 

445,441 recognized by the Mahopiedan law (p), nor is it recognized 
by the English or the Parsi law. It is recognized by the Hindu 
law, but even in that system of law there may be a family (q) 
or caste (r) custom prohibiting adoption, and ii‘ such custom is 
proved, effect will be given to it by the Courts. 

446. Different forms of adoption.—The ancient Hindu 
law recognized five kinds of adopted sonc. The modern 
Hindu law recognizes only two, namely, the dattaha and the 
kritrima. The dattaka form is in use all over India. The 
kritrima form is prevalent in Mithila and the adjoining districts. 

(;i) Muhammad Allahadad v. Muhamdad It mat l (.A. 72. • 

(1888) 10,111. 280, 340. (r) Verabhai v. Bat Iliraba (1903) 27 Bom. 

{q) Fanindra v. Hajenhwar (1885) 11 Cal. 403,12 402, 30 I.A. 234. 
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The ancient Hindu law recognized twelve kinds of sons, of whom five were adopted 
eona. Of these twelve only three are now recognized, namely, auraaa or legitimate son, 
dattaka or son given in adoption, and kritrima or son made. The whole of this chapter 
deals with dattaka adoption except sec. 515 which deals with kritrima adoption. 

447. Object of adoption. -The objects of adoption are 
twofold: the first is religious, to secure spiritual benefit to 
the adopter and his ancestors by having a son for the pur¬ 
pose .of offering funeral cakes and libations of water to the 
manes of the adopter and his ancestors. The second is secular, 
to secure an heir and perpetuate the adopter’s name (#). 

When a Hindu gives a boy in adoption, his net is, according to the Hindu Shastras, in 
the nature of a sacred gift voluntarily made. It is on that account that. Manu requires 
the gift to be “ confirmed by pouring water.” A daughter given in marriage, which is 
called kanyadan, and a son given in adoption, which is called pit trad an, stand in this 
respect on the same footing. Both are gifts for religious and secular purposes (l). 

448. Requirements of a valid adoption. -No adoption is 
valid unless— 

(1) the person adopting is lawfully capable of taking in 
adoption [secs. 449-473]; 

(2) the person giving in adoption is lawfully capable of 
giving in adoption [secs. 4f4-479]; 

(3) .the person adopted is lawfully capable of being taken 
in adoption [secs. 480-487]; 

(4) the adoption is completed by an actual giving and 
taking [sec. 489]; and 

(5) the ceremony called datta homam {oblation to fire) 
has been, performed. Tt is, however, doubtful 
whether the datta homam ^ceremony is essential 
in all cases to the validity of an adoption [sec, 490]. 


I. PERSONS WHO MAY LAWFULLY TAKE IN ADOPTION. 

449. Who may adopt.— E\ery male may adopt provided 
he is otherwise competent to do so [sec. 450]. A wife also 
can adopt to her husband, but no other female can adopt to any 
other male # ; thus a Another cannot adopt to her son, nor a sister 
to her brotlier. A wife cannot adopt during her husband’s 
lifetime except with his express consent (u). After his death, 


U) Sitaram v. JIarihar (1911) 35 Bom. 109. 179, 
ISO, 8 I.C. &25; Bat Oangadhar Tilak v. 
SAru»ua«( 1915) 42 I.A. 135, 154, 39 Bom. 
44i; 470, 29 I.C. 839, ( 16) A.PC. 7. 


(t) 35 Bom. 169, 17P. ISO, S I.C. 025, iiupra. 

(«) Saroyan v. Sana (1870)7 Bom. H.C.A. 
('*153. 


s«. 
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she may adopt, in certain parts of British India, only if he has 
expressly authorized her to adopt, and in other parts of British 
India, even without such authority [sec. 452]. But in no case can 
a wife or a widow adopt a son to herself ; the adoption must be 
made to her husband. An adoption by a woman of a son to 
herself is invalid and it confers no legal rights upon the ‘person 
adopted (v). 

It will be seen from the above that a Hindu may either himself adopt, or delegate 
the power to adopt to his wifo. But ho cannot delegate the power to any other person. 
As to Kritrima adoption, seo sec. 515. 

450. Adoption by male. (/) Subject to the provision of 
any law for the time being in force, every male Hindu, who is 
of sound mind (w), and has attained the age of discretion, even 
though he may be a minor (x), may lawfully take a son in 
adoption, provided he has no son, grandson, or great-grandson 
natural or adopted (?/), living at the time of adoption. 

The High Court of Bombay has held that a Hindu, who 
has a son, grandson or great-grandson living at the time, 
cannot adopt even if the son, grandson or great-grandson, 
is disqualified from inheriting on any of the grounds mentioned 
in section 98 (/) above (z), e.g. if he is a congenital idiot (a). 
The High Court of Madras bos dissented from that view and held 
that he can adopt ( b ). Kven according to the Madras view, 
such an adoption would, since the Hindu Inheritance (Removal 
of disabilities) Act, 1928, be invalid, unless the son, grandson, 
or grea't-granelson was a lunatic or idiot from birth. See 
sec. 98 (2). 

(2) The fact that the adopter is a bachelor (c), or a 
widower (d) or that his wife does not consent to the 
adoption (c), or that she is at the time of adoption pregnant 
to his knowledge (/), does not prevent him from taking a son 
in adoption. 


(r) Chiiinlri/ I'liilniii Sm.jh \. liner IhMei/ Smr/h 
(isoo) 12 M I A. 3 r >o. ;ir>ti; Xaremlrn v. 
Hum All th (11(011) 30 Oil. 824. 3 1.1’. HIM!. 

(«) Tai/nmmaul i. Snilinehalln (1805) HIM f.A 

42K. i>p 4.11-3:'.; Seslinmmn \ I'liihmiiiiihhii ; 
lino 1IK17' 40 Mad. OHO, 33 l.t\ 578. (’17) 

A M. 20.-,. I 

(j) liiijiiiilrn Xniniii v. Smtula (1871) *5 W.R. I 
548 ; Jilinnniia Jlnssi/a V. /In Ilia Snnnilnri 
(18711) l (’ill. 280, jip.' 20.V1H1. 3 1 A. 72. pp. j 
83-84; I'nlel f'ny'ninni v. I'titrl .1 fninlnl | 
(1801)1.-, Hum. .Mia, Salt train v, Venkata- i 
mmnn (1017) 40 Mail. 02.',. 028-20, 40 I C. 
518. (’18) A.M. 10i2 , Kashinath Halit- 
krishim v, Annul ATurliilhnr (11112) Hum. 
783. 203 l.r, 3.V2, (’42) A.H. 284. 


(i/) lltiill’ll Lnl v. Chitiulraulre (1872) 1.4. Sup. 
Vol 131. 

(i) Him mm )i/in v. Ujjniii/nuiln (1022) 40 Horn. 

. 455, 0.i l.C. 210, (’22) A I). 173. 

(n) Krtshntiji llinimniit v Jliiiilinvriulrn Kexhnv 
(1042) llom. 480,.201 l.C. 401, (’42) A.H. 
178. 

(h) Xitijitmmnl v. SiiiikarninuiAVXU) 54 Mad. 
570. 131 l.C. 0. (’31) A.M. 204. 

(c) (input v. Xiirai/tin (1888) 12 Horn. 320. 

(d) Chinnirwtekhnritilu v. lirumltnnnn (1800) 4 

Mail. 11.C. 270. 

(t) nuHi/ama v. Atchnmn (1846) 4 M I.A 1. 

(/) Xtniabhimhaimm v. Seslinm.milguru (1881) 3 
Mad. 180; Dinilnl llu“tv, llam Lnl (11(07) 
20 All 310; Jinninant v. Hhim/u’liaryn 
(1888) 12 Horn. 105. 
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Illuatrationa. 

(a) A, who has an adopted son B, adopts C. The adoption is not valid, for a Hindu 
cannot have two adopted sons at tho same time (g). 

(b) A has a grandson B, who is dumb, the dumbness being congenital and incurable. 
A cannot" be said to be sonless so as to make an adoption by him in the lifetime of B 
valid (h). 

(c) A has a son B who is an outcast. Can A take another son in adoption ? Accord¬ 

ing to the pure Hindu law A can adopt, for B, being an outcast, cannot perform obsequial 
rites and is not entitled to inherit to him. But it is a question whether since tho passing 
of Act 21 of 1850, the Courts would recognize tho adoption, for having regard to the 
provisions of that Act, B would still bo entitled to inherit to A, though he might bo an 
outcast. Tho remarks which apply to an outcast apply also to ono who has renounced 
the Hindu religion. • 

Minor .—Under the Indian Majority Act, 1875, minority extends to tho end of the 
eighteenth year, except in coses where a guardian has been appointed by a Court of 
Justice, or where the minor is under the jurisdiction of the Court of Wards, in which cases 
it lasts till the end of the twenty-first year. The Indian Majority Act, 1875, does not 
apply to Hindus in matters of adoption. Therefore, even a minor may adopt or authn. 
riso his widow to adopt, provided ho has attained the ago of discretion, that is, has 
completed the ago of fifteen years (»). 

Consent of Court of Wards .—There are local Acts which constitute Courts of Wards. 
These Acts contain provisions prohibiting a ward of the Court from adopting without 
the consent of the Court. 

Illegitimate son.— The existence of an illegitimate son is no bar to an adoption (j). 

Illatom adoption .—See the under-mentioned ease (k). 


Ss. 

450-452 


451. Adoption by wife. - iV wife cannot adopt.a son 
to h^r husband during her husband's lifetime except with his 
express consent ( l ). 

The ease of an adoption by a wife during her husband's lifetime is very rare. 


452. Adoption by widow. - The la\V as to adoption by a 
widow is different in different provinces (m): — 


(1) In Mithila a widow cannot adopt at all, not even if 
she has the express authority of her husband. 

(2) In Bengal, Benares ( n ) and Madras a widow may 
adopt under ah authority from her husband in that behalf. 


(</) (1846) 4 M.I.A. 1, tupra ; Moht*h v. Tarurk 
(1893) 20 Cal. 487, 20 I.A. 30. 

(A) Bharmappu v. f’jjunqauila (1922) 46 Horn. 

453, 6$ I.C. 216, (’22) A.11. 173. 

(i) Battiraju v. Vrnkatanratnt (1017) 40 Mad, 
925, 028-29, 931-33, 40 I.C. 518, (’18) A.M. 
1072. 5 

O') Maharaja of Kolhapur v. Sumiaram (1925) 48 
Mad. 1, 93 I.C. 703, (’25) A.M. 497. 


(k) .\allun v. /in me pull i (1919) 46 I. A. 168, 
42 Mad. 805, 51 I.C. I, (’19) A IT. 162. 

(/) yarai/au v. Maria &870 ) 7 II. II. A. C 
153. 

(m) Cvllritur of Madjira v. Mootno Itamalimja 

(1868) 12 M.I.A. 397, 435-36. 

(n) Halpi Mntixing v. I)ur</abift( 1929) 53 Horn, 

242, 114 I.C. 379, (’20) A. 11. 57. 
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Such authority may be express or implied. It cannot be 
implied from the mere absence of a prohibition to adopt (o). 

(3) In the Madras Presidency a widow may also adopt 
without her husband’s authority, if where the husband was 
separate at the time of his death, she obtains the consent 
of his sapindas, and where he was joint, she obtains the consent 
of his undivided coparceners. This subject is considered 
more fully in sec. 462 below. 

(4) In the Bombay Presidency, a widow may adopt 
even without any authority. See sec. 463 below. 

Among the Jains of the Bombay Presidency who migrated 
from Jodhpur a Jain widow can adopt without the authority 
of her husband (p). 

Among the Raghubansi Rajputs who immigrated from 
Ayodhya to Cliindwara a widow may adopt without authority 
of her husband ( 7 ). 


The difference of opinion between the various schools of Hindu law noted above 
arises from different interpretations put upon a text of Vasistlia, which says:—“ Nor 
let a woman give or accept a son, unless with the assent of her lord.” All the schools 
accept the al>ove text as authoritative, but the Mithila school takes it to mean that the 
assent of the husband must bo given it the time of the adoption, and, therefore, a widow 
cannot adopt at all. The Benares and Bengal schools interpret the text as requiring 
an oxpress permission given by the husband in his lifetime, but capable of taking effect 
after his death. The Bombay school explains the text away by saying that it applies 
only to an adoption made in the husband’s lifetime, and is not to bo taken to restrict the 
widow’s power to do that which the general law prescribes as beneficial to her husband's 
soul. According to this.school the assent of the husband is presumed, so that a widow 
may adopt even to her deceased minor husband (r). The law in Madras stands interme¬ 
diate between the law in Bengal and the law in Bombay. According to the Dravida 
(Madras) school, the word “ husband ”, or “ lord ” in the above text is merely illus¬ 
trative, syid means the guardians of the widow for the time being, so that the assent 
of the husband’s sapindas who are the widow's guardians after her husband’s death is 
sufficient to enable her to adopt; but she cannot adopt without* their assent even if he 
was separate at the time of his death. 


Adoption by Jain widow .—A Jain widow cannot adopt a son to her husband without 
the authority of her husband or the consent of his sapindas (a), in the absence of proof of 
a custom to the contrary ( t ). 


( 0 ) Batasubninm'io/n Pamtga Tlmlniiur v. Sub- 
hnyya 7'Am/r(193K) 05 f.A. 1)3, (1988) Mail. 
551, 40 Bom. L.lt. 704, 72 l.C. 7fl4, (’38) 
A. 1*0. 34. 

(;*) Suganchand Bhik/'nchand v. Mangibhai 
Uulat.diand (1942) Bom. 467, 201 I 0. 759, 
('42) A.B. 185; YamasheUi Bhaushetti 
v. As/.oh Bhawhettt (1940) Bom. 819, 191 
l.C. 488,^*40) A.B. 391. 

(q) Mst. Kresarbai v. I tide Singh (1045? Nag. 1, 


71 I. A. 190. 

(r) Patel Vandravan v. PutePAlanilal (1891) 15 
Bom. 565. 

(a) PerUi Ammani v. Krishnasami (1893) 10 
Mad. 182 ; Uetlappa v. Jiramma (1927) 50 
Mad. 228, 97 l.C. 503, (’271. A.M. 228. 

(() Labhmi Chantl v. (Jatto Bui (1886) 8 All. 319 ; 
Manohar Lai v. Z -larsi Das (1907) 29 
All. 405; Asharl 1 Kunwar v. Hup Cfmnd 
(1908) 30 All. 197; Bamabh Pershad v. 
Mandil Dots (1900) 27 Cal. 379. 
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ADOPTION BY WIDOW UNDER EXPRESS AUTHORITY 
FROM HER HUSBAND. 

t 

453. Who taay give authority to adopt. —Every Hindu of 
sound mind who has attained the age of discretion may autho¬ 
rize his wife (except, in Mithila) to adopt a son to him after 
his death, even if he lias not attained the age of majority ( u ). 

The authority to adopt may be given by the husband, even if he was a member of 
a Mitakshara joint family at the time of his death (v). Thus if .4 and B are members 
of a Mitakshara joint family, either of them may authorize his wifo to adopt a son to 
him after his death. As to adoption by a minor, see notes to s. 450 above. 

454. Authority to widow to adopt. —(/) Authority can he 

given to widow alone. .The authority to adopt can be given 

to the widow alone, and not to any other person, nor can it 
be given to the widow conjointly with another (w). 

(2) Joint authority to widow ami another. .Where the 

authority to adopt is given to the widow conjointly with another 
person, the authority is void and an adoption made in 
pursuance of such authority is invalid (x). 

(3) Authority to widow to adopt with consent of a specified 
person .—But though a Hindu easnot join any other person 
with his wife in making an adoption, he may direct his wife to 
adopt with the consent of a specified person, or he may direct 
her not to adopt without the consent of a specified person. 
Where the direction is to adopt with the consent of a ‘specified 
person, and it appears from the context and surrounding 
circumstances that the consent was to be a condition precedent, 
as where the wife is very young and the paramount intention 
shown by the document giving authority to adopt is not to 
obtain the spiritual benefits arising from the adoption but 
to have a son to inherit, an adoption made without the consent 
of the person named is invalid, whether such person be alive 
or dead at the time of adoption (y). Where the boy to be 
adopted was to be chosen by four executors and one of the 
executors selected the boy after consulting the co-executors 
who did not expfess their disapproval either befdre or at the 

(ir) Patel Vandraran v. Patel Manilal (1891) 27 I.A. 128 . 

15 Bom. 505. (y) llajendra Prasad v. (loyal Prasad (19110) 

(v) Sec Bachoo v. Mankorehai (1907) 31 Bom. 57 l.A. 290, Uf I*nt. 187, 127 I.C. 743, 

373, 34 l.A. 107. C30) A.BC. 242, revcreinK s.o. In (1928) 

<tr) Amrilo ImI\. Surnomoye (1900) 27 Cal. 996.' 7 Bat. 245..,108 I.C. 545, ('29) A.l\ 51 . 

27 l.A. ; 128; Bhagvandas v. Rajmal lladha Mahadeb Jic v. Hajsndra Prasad 

(1873) 10 Bom. H.C. 241 (Jains). Bose (1933) 12 l'at. 72& 149 I.C. 809, ('33) 

is) Amrilo Lai v. Surnomoye (1900) 27 Cal. 996, * A.B. 250. 


Ss. 

453,454 
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time of adoption, the adoption was held to be valid (z). Where 
the direction is that she should not adopt without the consent 
of a'specified person, an adoption made without such consent 
is invalid in every case whether such person be alive or dead 
at the time of adoption (a). But where she is merely directed 
to consult a specified person, she is not bound to do so, and she 
may adopt without consulting such person (6). 

Illustrations. * 

(a) A by hia will authorizes his wife and his executors to adopt a son to him. If 
an adoption is niado in pursuance of such authority by A’a widow and his exeoutors, 
the adoption is invalid. The adoption will also bo invalid, even if it is made by the 
widow alone, for the authority to adopt is not given to her singly, but to her conjointly 
with others. 

c 

(b) A Hindu by his will appoints live persons as executors and trustees, and 
authorizes his widow to make an adoption with the consent «of those persons. Four of 
the trustees prove the will and undertake the trust, but the fifth declines to do so. An 
adoption by the widow with the consent of the four who prove the will is valid: Bal 
Gawjadhar Ttlak v. Shrinivas (1915) 42 LA. 135,39 Bom. 441, 29 1.0. 039, (’15) A. PC. 7. 


455. Authority to co-widows.— (1) Where there are two or 
more widows, and the authority to adopt is given to one of 
them only, she may adopt without consulting the other widows, 
and she alone, it seems, can adopt (c). 


(2) In Narsimha v. Parthasarathi (d) a case from Madras, 
their Lordships of the Privy Council left it an open question, 
whether if a power to adopt were given to two or more widows 
jointly /such power would be valid, but they held that even if it 
were so, it must be exercised by them all and that it could Hot be 
exercised after the death of any one of them. In that case their 
Lordships observed that such a power might be supported by 
custom, and that there were indications in the cases cited before 
them that in some parts of India such a power might perhaps 
be interpreted as giving a preferential right of adoption to the 
senior widow. It has since been held by the High Court of 
Madras that where a joint power of adoption is given to two 
widows, an adoption made by them jointly is not invalid, though 
the son adopted would in law be the son only of the senior 


{*) Itatlnnlal v. ttaijnuth (1939) Lab. 1 (l’.C.), 
lfiV) I.l\ 902, (’37) A.IT. 292. • 

(it) Rangitbni v. Hhagirathibni (1878) 2 Bom. 377 
(1900) 27 Cal. 996, 1002, 27 l.A. 128, 132, 
131. supra ; ftfci'' Clongadhar Ttlak v. 
Shrintms <1915) 42 1 A. 135, 30 Bom. 
441, 29 l.C. 639, CIS) A.PC. 7. 

(b) Surendra Xandan v. Sailaji (1881) 18 Cal. 
385, dt^l with approval In Kannepatli 


Surytinarayana v. VeniktUaramana (1906) 
29 Mail. 382, 33 l.A. 145. 

(c) Stranqo’g Hindu Law, vol. li, 91; Mayne’a 

Hindu Law, 118. 

(d) (1014) 37 Mad. 199, 220-221, 41 l.A. 51, 

69-70, 23 l.C. 166 ; Larhmi v. A tusammut 
Parbati (1920) 42 All. 260,54 l.C. 010, (’20) 
A.A. 166. See also Soh-ada Pro tad v. Rama 
Pali (1912) 17 C.W.N. 319, 18 l.C. 817. 
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widow who alone has the preferential right to adopt, the junior Ss. 
widow being considered only as his step-mother. The decision ^6 
proceeds on what js called “ the genius of the Hindu law ” 
and “ the custom and consciousness of the community at large 
at any rate in South India ” (e). Where a deed conferred on 
both the widows authority to adopt and further provided that 
if any one was not willing to adopt, the other may do so, it was 
held that the authority was valid (/). 

(5) Where the authority to adopt is given to the widows 
severally , the senior widow has the prior right to exercise the 
power of doption. The junior widow has no right to adopt 
unless the senior widow refuses to do so (y). A widow cannot 
adopt when her co-widow has validly adopted and the adopted 
son is living ( h). Sep secs. 4G2 ($), 4(5.1 (/), and 470. 

Illustration. 

A Hindu testator, having two wives, directed hy his will ns follows “ You ” 

(meaning his two wives) “ should adopt a boy who is our sonnihita whenever it strikes 
you that our Samastanam should continue, in all matters both should act without 
quarrelling.” Both wives survived the, testator. After the death of one of the widows 
the other adopted a son to the testator. Held by the l’rivy Council that the power to 
adopt was joint, and that it could not bo validly exercised by one widow after the death 
of the other, and that the adoption was therefme invalid : Xarasimha v. l'arlhasarathy 
(1914) 37 Mad. 199, 41 I.A. 51, 29 I.C. HKi. * 


456.. Form of authority.— (/) Tito authority to adopt may 
be given verbally or in writing. IT it is in writing, it must bn 
registered, unless the authority ifi given under a will (a)., 

(&) If the authority is contained in a will, the will must 
be executed in accordance with the formalities required by 
the Indian Succession Act, 1925, s. 0.1. 


(3) Minor's will .—If an authority to adopt is given 
by a minor by a writing purporting to be a will, the 'docu¬ 
ment must be registered. The reason is that a minor cannot 
make a will ( j ), and the writing can only be treated as noil- 
testamentary, in which case it must be registered as required 
by law (k). 


(«) Tirurenyulam v. Rulrhuyifi (1929) 52 Mail. | 
373, 113 I,317, (’29) A.M. 11. 

(/) Rajaram v. Jnti Frasad (1913) All. 717, 209 
I.C. 169, (’43) A.A. 319. 

(?) Bijoy v. Kanjit(lOll) 33 Cal. 691, 12 F.C. 460 . 
Mondakim Dasi v. Adinath Dry (1891) 18 
Cal. 69 ; RanjitLal v. Bijoy Krishna { 1912) 

39 Cal. 582. 14 I.C. 17. 

(A) Shivappa Rudrappa v. Rudruia Chanba- 


siippa (1933) 57 Horn ‘1, 112 I.C. 161, 
(’32) A II 410. 

(i) ,\h ‘nit'll l.nl v. Kuminn Ini (1906) 28 All. 

377, 33 I A. 35 llt-Kintratlnn Ail, 1908, 
«. 17(3). See linnut v linn lluhinlitr (1926) 
1 I,lick. 103, 98 few 567, (’ 26 ) A.IV. 97. 

(j) Indian Siiccesi'inii Act, 1925, h. 59. 

(k) y.pii/iirntiiiim v. Sminrmnn (1925) 48 Mad. 

611, 52 I.A. 303, 89 1 C. 733, (’23) 
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457. Conditional authority.—The authority to adopt may 
be conditional, but the condition must not be illegal. An 
authority to adopt in the event of a disagreement between 
the widow and the natural born son, even if the son should then 
be living, is invalid ( l ); the reason is that a Hindu cannot adopt 
while he has a son living [s. 450]. But an authority to adopt 
in the event of the natural born son dying under age and 
unmarried is valid (m). 


458. Authority must be strictly followed.—The authority 
to adopt must be strictly obeyed (n). The duty of the widow 
is to obey such directions as her husband may have 
given as to the way in which she should exercise the power 
of adoption to him (o) or as to the boy to be adopted (p). 
Where the husband directed that the Vfadow should adopt a 
boy from his family or of his gotra the adoption of any other 
boy is invalid (</). Thus where the authority to the widow 
is to adopt within a specified period, she cannot adopt after the 
expiration of that period (r). Similarly where the widow is 
authorized by her husband to adopt, “ if no male or female 
child should be bom to him,” she cannot adopt if a daughter 
is born to him, although she may be bom after his death ( s ). 
It has been held by the High Court of Bombay that where the 
widow is authorized by her husband to adopt a boy named by 
him, and she adopts the boy, t she is not precluded from adopting 
another boy after the death of the adopted boy, unless there is a 
direction prohibiting her from adopting any other boy.. Such a 
direction to operate as a prohibition against the widow adopt¬ 
ing any boy, except the boy named by him, must be explicitly 
made and clearly intended by the husband to limit the discre¬ 
tion of the widow for‘all time, and on every occasion on which 
otherwise after his death his widow might validly make an 
adoption to him (£). 


{/) S'olakhna v. Ilamdolal (1811) 1 llviift. 8.1). 
324 (2ml oil., 434). 

(mi) Raja Villanki v. Venkata ( 1878) 1 Mad. 
174, 4 l.A. 1. 

(n) Choirdhry l'mhim Singh v. Korr Othlrif 

Singh' (1809) 12 M.I.A. 350, 350; 

2 Menu. L.H. (l’.C.) 101, 12 W.K. (I*.<’.) 
1 ; Surendrakeshai v. Doorgusis'dari (1892) 
19 I.A. 108, 122, 19 (’nl. 513; ita)nnlnl 
Prasad v. (lopnl Prasad (1930) 57 l.A, 
290, 303, lCNi’nt. 187, 196, 127 I.C. 743, 
(’30) A.IV.242. 

(o) Siiabai v. llapn M920) 47 T.A. 202, 205/47 

Cal. 1012, 10l\ 57 I.C. 1, (’21) A.l’C. 
8 ; Yg.dao v. Xamdtu (1921) 48 l.A. 513, 
522, *49 Cal. 1, 12, 64 I.C. 538, (’22) A. 


l’C. 216. See Rajendra Prasad v. Gopal 
Prasad (1928) 7 Vat. 245, 108 I.C. 646, 
(’29) A.V. 51. 

(pf lialarati Deri v. Dharan Prakash (1933) 55 
All. 78. 60 l.A. 00, 142 I.C. 1, (’33) 
A.I’C. /1. 

(g) StinJara Sirttdti v. Matarayana (1040) Mad. 

233. 180 I.C. 303, (’39) A.M. 000. 

(r) Mutsaddi Lai v. Jiundan Lai (1006) 28 All. 
377, 33 l.A. 55. 

(«) Bhagwal Korr v. Dhanukhdhgri (1010) 46 
I. A. 259, 47 Cal. 466,68’i.C. 347, (’19) A. 
PC. 75. 

(() Yadao v. Namdeo (1021) 48 l.A. 613, 40 Cal. 
1, 84 I.C. 636. (’22) A.PC. 218 ; Lakthmi- 
bai v. Rajaji (1898) 22 Bom. 006. 
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Illustrations. 

(a) A authorised his wife, who was then pregnant, to adopt, in case “ the so* that 
might be born ” dies. A dies, and after his death the widow is delivered of a daughter. 
The authority to adopt cannot be validly exercised (u). 

(b) A authorizes his widow to adopt “ one of the sons ” of B. The authority to 
adopt wiU be deemed to have Keen strictly pursued if any one of B s sons is adopted, 
whether ho was in existence at the date of the authority or was born thereafter. Such an 
authority does not limit the widow's choice to a son of B who was in existence at the 
date of the authority : liutsaddi Lai v. Kundan Lull (1906) 28 All. 377, 33 I. A. 65. 

(c) A directs by his will that his widow W should “ so far as possible adopt S, the 
seoond son of my elder brother : if ho cannot be obtained, any other boy should be 
adopted with the advice of the trustees.” In conscquenco of ill-feelings arising between 
W and S and his family, W adopts, with the consent of the trustees, her sister’s son. 
The adoption is invalid. Tho words, “ so far as possible," moan that unless there 
are conditiong outside tho will preventing tho possibility of tho adoption, the widow 
when she docs adopt, is to exerciso her power in favour of S. The boy could bo obtained 
and mere ill-feeling between*IK and S and his family could not justify IK in disobeying 
the mandatory directions of her husband : Sitabai v. Bapu (1920) 47 I. A. 202, 47 Cal. 
1012, 57 I.C. 1, f21) A.PC. 8. 


Ss. 

458-460 


459. Exercise of authority to adopt discretionary: no limit 
of time.—A widow who is authorised by her husband to 
adopt may or may not adopt, at her discretion. She is under 
no legal obligation to adopt, oven if she has been expressly 
directed by her husband to do so. Her rights to the husband’s 
estate are not in any way affected by her omission or refusal 
to adopt- (v). Nor is there any limit*to the time during which 
she may act upon the authority given to her [s. 471 (4)]. See, 
however, secs. 471-472. • 


46*0. Kevocation of power to adopt. (/) An authority to 

adopt may be revoked cither expressly or impliedly. 

• 

(2) If the authority is containcd^in a will to which the 
provisions of the Indian Succession Act, 1925, apply, it can 
only be revoked in the manner provided by sec. 70 of that Act. 


Illustration. 


A Hindu disposes of his ancestral property by a will made in 1889. At the date 
of the will he was the solo surviving coparcener with regard to that property, and as 
such entitled to dispose of the property by will [s. 255]. The will contains an authority 
to the widow to adopt V if Jie did not adopt him in his lifetime, and, in ,tho event of 
F’s death in thg yife’s lifetime, to adopt P. The testator adopts V in 1890, tho legal 
result of which is that he admits V as a coparcener in tiic family. Ho then makes anothor 
will which contains a disposition of property inconsistent with tho firet will but contains 


(u) MohendraKoll v. Ilookiney Duhee (1804) 1 
Coryton 42. 

(#) Muttaddi Lai Kundan Lai (11)06) 28 All. 
377, 331.A. 55 ; Hhamavahoo v. Duurkudai 


(1888) 12 Horn. 202; lima Sundari v. 
Sourobinee (18)*) 7 Cal. 288 ; Saraynn 
Ayyangar v. Venguammal (1038) Mad. 
621. * 
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no express revocation of the earlier will nor of tho authority to adopt therein contained. 
The testator dies leaving his widow and V. V dies next without issue. After P’s death 
the wfdow adopts P. The adoption of P is valid, for though' the second will is invalid 
in so far as it purports to dispose of tho coparcenary property [the testator not then 
Wing tho sole coparcener], it does not revoke tho authority to adopt contained in the first 
will: Venkalunnraynna v. Subbammal (1916) 43 I.A. ?0, 39 Mad. 107, 32 I.C. 373, 
(’15) A. PC. 37. 

Note.- -As to the termination of a widow’s power to adopt, even under the authority 
of her husband, see secs. 471 and 472. 

Having noted the peculiar features of an adoption by a widow under an express 
authority from her husband, we proceed to deal with adoption by a widow without such 
authority. This is possible only in the Madras and Bombay Presidencies. 


ADOPTION BY WIDOW WITHOUT HUSBAND'S AUTHORITY. 


461. Adoption by widow without husband’s authority.—The 
only parts of British India where a widow"may adopt without 
an express authority from her husband are the Madras and 
Bombay Presidencies. 


462. In Madras. - Tn the Madras Presidency, a widow 
may adopt without authority from her husband, subject to 
the following conditions [s. 452 (<*i)J: — 

(1) She cannot adopt, if there is an express or implied 
prohibition from her husband. A prohibition ought not to be 
inferred from the mere fact that the husband and wife were 
living separate («’). See sec. (463 (f). 

(2) If the husband was separated at the time of his death, 
she must obtain the consent of her father-in-law, and his 
consent as the libad of the family is sufficient. If the father- 
in-law is then dead, she must obtain the consent of her 
husband’s sapindas, but need not obtain the consent of the 
dauglrter s son (x). But the consent necessary to validate 
the adoption is not the consent of every sapinda, however 
remote (?/). The consent required is that of a substantial 
majority of the nearest sapindas who are capable of forming 
an intelligent and honest judgment in the matter (z). For 
instance, where the consent of the nearest divided Sapindas 
was sought! on the ground that the only undivided .sapinda was 


(u>) Collector of Minium v. Moottoo It a malm<jn 
(1808) 12 M. r 397 |known ns the 
llamnad easel ; Muthuxami v. I'ulam- 
rntal (19221 4.', Mini. 200, 00 I.C. 504, 
(’22) A.M. 100. < ■ 

(x) Seihannna v. Xaraximharao (1940) Mad. 

454. 188 I.C. 250, (’40) A.M. 330. 

(y) Collector of Madura v. Moottoo ltamalimja 


(1808) 12 M.I.A. 397; Vixtraxtmdara v. 
Sonumtndra (1920) 43 Mad. 870, 59 I.C. 
009, (’20) A.M. 451 [consent of daughter's 
win not necessary]. 

( 4 ) Adiisumilli v. Aduxumilli (1920) 47 I.A. 
99, 43 Mad, 050, 50 I.C. 391. ('20) A.l’C. 
4 ; Venkatakrixlmumnta v. Annapurnamma 
(1900) 23 Mad. 480. 
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insane and some of them refused to consent alleging that he 
was sane, while he. was really insane, it was held that their 
refusal may be ignored (a). Where the nearest Sapindas have 
capriciously withheld their consent, all that is necessary is a 
preponderance of opinion among the reversioners in favour of 
the adoption. There need be no family council in the order of 
the degree of relationship nor is it necessary that all of them 
should be consulted. The widow need not consult her step¬ 
daughter ( b ). The absence of consent on the part of the nearest 
sapindas cannot be made good by the authorization of distant 
relatives whose assent is more likely to be influenced by im¬ 
proper motives (c). This does not mean that the consent of a 
near sapiiVla who is incapable of forming a judgment on the 
matter, such as a minor or lunatic, is either sufficient or neces¬ 
sary ; nor does it exclude the view that, where a near relative 
is clearly proved to be actuated by corrupt or malicious motives, 
his dissent may be disregarded. Nor does it contemplate cases 
where the nearest sapinda happens to be in a distant country 
and it is impossible without great difficulty to obtain his consent, 
orwheroheisa convict or suffering a term of imprisonment. Save 
in exceptional cases such as those mentioned above, the consent 
of the nearest sapindas must be asked (<l), and if it is not asked, 
it is no excuse to say that they would*certainly have refused (e). 
In short,“ there should be such proof of assentonthe part of the 
sapindas as should be sufficient to*support the inference that the 
adoption was made by the widow, not from capricious or 
corrupt motives or in order to defeat the interest of this or that 
sapinda, but upon a fair consideration by what may be called 
a family council, of*the expediency of substituting an heir by 
adoption to the deceased husband ” (/). In the absence 
of agnate reversioners, the widow can adopt with the consent 
of the nearest cognate reversioner, e.<j., the father’s sister’s 
son (ff). It has been held in Rangoon that, if there are no 
sapindas, the widow has an unrestricted power to adopt (h). 
But this view seems to be opposed to principle and authority ( i ). 


(a) Chcllathammal alias Amifaimulhummnl v. 
Kalithurtbn, Pjltai (1943) Mad. 107, 202 
I.C. 747. (’42) A.M. 600. 

(5) Brahma Sartri v. SumiUamtna (1934) 57 Mad. 
411, 151 I.C. 200, (’34) A.M. 191. 

(c) Veera v. Balasurya (1918) 45 I.A. 265, 41 

Mad. 998, 48 I.C. 706, (’18) A.PC. 97. 

(d) Adutumilliv. Adusutnilli (1920) 47 I.A. 90, 

102, 43 Mad. f$0, 654, 56 I.C. 301, (’20) 
A.PC. 4. 

(«) Venkamma v. Subrahmanian (1907) 34 I.A. 
22, 30 Mad. 50, 53, atlmg. (1003) 20 Mad. 


627. * 

(/) Itayi VellanH v. Venkata Itairui (1870) l 
M;-<1. 174. 190-191, 4 I.A. 1, 14. 

(g) Kesar Stnqh v. Serretary of State (1926) 49 

Mad. 052, 95 I.C. 051, (’20) A. M. 881. 

(h) Patnaloo Avpaleu-ai0 v. Jt. Afooealayn 

(1934) 12 Rang. 22, 147 I.C. 710, (’33) 
A.K. 334. 

(i) Balambramanya randy* Thalaitar v. 

Subbayyateinr (1938) 05 LA. 93 (1038) 
Mad. 551, 40 Horn. L.K. 704, 172 I.C. 724, 
(’38) A.PC. 34. 


S. 462 
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Where the nearest sapinda consents to an adoption 
but' dies before the adoption, the adoption is nevertheless 
valid, provided there has been no material change of circum¬ 
stances during the interval and there are no other grounds on 
which the adoption when actually made could be objected to 
by the then nearest sapindas. A widow may adopt with the 
authority of the nearest sapinda though no particular boy was 
mentioned, within a reasonable period and when the circum¬ 
stances have not materially changed (j). Where a Hindu dies 
leaving a widow and a son, the widow, of course, cannot adopt 
to her husband while the son is living—not even with his con¬ 
sent. But the son may consent to an adoption by the widow 
(his own mother) by his will, and such consent will validate an 
adoption made after his death. The fact that the son could 
have no interest in the estate after his death does not vitiate 
the consent. Nor is the adoption vitiated by the fact that the 
consent of sapindas living at the time of adoption has not 
been obtained (k). A sapinda having duly given his consent 
cannot arbitrarily or capriciously withdraw it ( l). 

12 M. I. A. U07—adoption with consent of all nearest sapindas held valid. 

4 I. A. 1 — 1 Mad. 174— „ . 

4fi I. A. 265=41 Mad. 996=48 I. (1 706=(’18) A.PC. 97—adoption made without 
consent of nearest sapindas held invalid. 

47 I. A. 99=43 Mad. 650=56 I. (5. 391=(’20) A.PC. 4—adoption with consent 
of 1 out of 6 sapindrs, it not having been proved that the widow 
8 had applied for the consent of the rest except one, held invalid. 


(3) If the husband was joint at the time of his'death, 
the widow must obtain the consent of her father-in-law, and 
such consent is sufficient. If the father-in-law is then dead, 
the consent of all the husband’s brothers or other coparceners 
in whom the interest of the deceased has vested by survivor¬ 
ship would probably be required, since it would be unjust to 
allow the widow to defeat their interest by introducing a new 
coparcener against their will (m). 


(4) Where the husband dies leaving undivided copar¬ 
ceners and divided sapindas, the widow should obtain the con¬ 
sent of the undivided coparceners. An adoption with the 


(j) Vasiredili Venkayya v. (lopu Sreeramulu 

(1942) Mail, t -3, (‘41) A.M. 933 |F.ll.]. 

(k) ' nnapurnnmma v. A ppayya (1929) 52 Mad. 

620, 119 I.C. $49, (’20) A.M. 677 IF.B.1. 
UM'II MIIIIK Jit a mi v. Subbarayur (1913) 
36 Mad. 145, 19 I.C. 663. 

I 

(l) Sivaturyanarayana v. Audinarayana (1037) 


Mad. 347 (F.B.), 166 I.C. 330, ('37) A.M. 
110 . 

(«n) Collector of Madura v. Mpottoo Samalinga 
i 1888) 12 M.I. A. 397, 441-442. Bnt nee 
Venkatakrishnamma v. Anmpvrmmma 
(1900) 23 Mad. 466, 487-488, and Nara- 
yanatami v. Mangammal (1906) 28 Mad. 
316, 319. 
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consent of divided sapindas, but without the consent of the 
undivided coparceners is, it seems, invalid (n). The widow*of a 
member of a joint family can adopt a son to her deceased hus¬ 
band with the assent of the nearest divided sapindas when the 
only surviving coparcener is insane (o). 

(4A) Though the husband was joint at the time of his 
death l and the coparceners afterwards separate, the widow 
can adopt with their consent. In this case the widow was in 
enjoyment of her father’s property as heir and the father’s re¬ 
versioners questioned the validity of the adoption (p). 

(5) Where the consent is obtained by the widow by a mis¬ 
representation, as, for instance, that her husband had authorized 
her to adopt, but no such authority was given in fact, the 
adoption is invalid (</). 

(6) Where the consent is given by the husband’s kinsmen 
from interested motives, the adoption is invalid (r). ft is also 
invalid where the consent is purchased, that is obtained by the 
widow in exchange for a sum of money or other valuable 
consideration (s). But there is nothing improper in a copar¬ 
cener making it a condition of his consent that his own share 
should not be reduced by the adoption (t). 

(7) Where the consent of the husband’s kinsmen has been 
obtained, the widow’s power to fftlopt is co-exteusive witji that 
of the husband. She may, therefore, adopt even an only son 
(whiclf, though irreligious, is not illegal), just as much as her 

husband could have done ( u) [sec. 481 ]. 

• 

(8) An adoption made by the senior widow with the con¬ 
sent of the sapindas is valid, though made without the consent 
of the junior widow ( v ). But an adoption made by a junior 
widow without the consent of the senior widow is invalid 
though made with the consent of her husband’s sapindas ( w ). 

(9) As to widow’s motive in making an adoption, see s. 469. 


(n) Sri Rajhnnada v. ttroio Kisfmro (1870) 1 Mad. 
60, 3 I.A. 154. 

(o) CheUathamrmH *dias Ammamuthtimriuil v. 

Kalithurtha Pillai (1943) Mad. 107, 202 
I.C. 747, C42) A.M. 600. 

(p) Panyam v. Ramalakihmamma (1032) 5. r > I 

Mad. 581, 138 l.C. 170, ('32) A.M. 227. ; 

(q) Karunabdfri Ganeta v. Gopala (1880) 2 Mad I 

270, 7 r.A. 173; Vtnkammi v. Stilira- 
maniam (1907J 30 Mad. 50, 34 I.A. 22. 

(r) (1880) 2 Mad. 270, 7 I.A. 173, tupra. 

(•) Dinak&li v. Balatundra (1913) 30 Mad. 19, 


18I.O. uxphnniir.! CUIrrtor of Madura 
v. Moottoo llatnalunja (1868) 12 M.I A. 
397, 443. 

(/) Srinivasa v. Riiiujiimmi (1907) 30 Mad. 450. 
(u) Sri Bahtsu Garitlimjiisitmini v. Sri Ralusu 
Ramatakx/uwhiiinuMWM) 22 Mad. 398, at 
p. 408, 26 l.A. 113 at p. 128. 

<v) (1905) 28 Mad. 315, tupra. 

(if) Rajah Venkatappav. Ilrntja Ran (1010) 39 
Mad. 772, 30 I.C. 106, (’16) A.M. 910; 
Mulhutami v. P\ila\aralaP( 1922) 45 Mad. 
266. 66 I.C. 504, ("22) A.M. 106. 


S. 462 
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463. In Bombay. —In the Bombay Presidency, a widow 
may adopt without authority from her husband, subject to the 
following conditions [s. 452 (4)]:— 

(1) She cannot adopt, if there be an express or implied 
prohibition from her husband (x). A mere refusal 'by her 
husband to adopt does not of itself amount to such a 
prohibition (?/). Further, she cannot dispute an adoption 
made by her husband (z), nor can she adopt during the lifetime 
of a son adopted by her husband, though the validity of the 
adoption by her husband is doubtful (a). The power of a 
widow to adopt after her husband’s death is subject only 
to sucli restrictions if any as he may have‘imposed upon her (b). 
As a Hindu widow in Bombay has an inherent power to adopt, a 
prohibition or restriction, by the liusbaM must be explicit. 
Where the husband prohibited the adoption of a son of V or 
K, but recommended that the son of one of his nephews should 
be adopted and the parents of the nephews were all dead, it was 
held that the adoption gf a son of a nephew was valid (c). 
The statement by the testator who gave all his property for 
charity that he is not going to adopt and that he is not going 
to give authority to his yrife to adopt does not amount to an 
implied prohibition by lym of an adoption by the widow in 
respect of watan property. The adoption by the widow after 
his death (which in Bombay, requires no authority) is valid 
as regards that property (d). See see. 402 (2). 

(2) If the husband was separate at the time of his’death, 

and the widow 4 has succeeded to his estate as his heir, she 
may take a son in adoption without the consent of her husband’s 
sapindas (e). • 

m 

(3) The law relating to the power (to adopt) of a widow, 
whoso husband was joint at the time of his death, has 
been the subject of fluctuations. Four distinct landmarks 
may be recognised. 


</) o'opal v. I’i than (181)0) 23 Bom. 250, 250; 
jMk*hm\lHU v. Saramatibui (1899) 22 lioni. 
780, 705-707; Malgavda v. liabaji (1013) 
37 Bora. 107, 17 I.C. 740. 

(<;) Sitabai v. ( loiindrao (1027) 61 *£toiu. 217, 
101 J. C. 40, (’27) A.B. 151 ; lehicur Dadit 
v. (Jajabai (1020) 60 Bom. 408, 637, 96 
I.C. 712, ('20) A.B. 435 [F.B.]. See 
Bayabai v. Bala (1870) 7 Bom. H. 0. 
App. 1 dlscussi'd in SUabai'B case. 

(i) Chitnabai v. M allay pa (1922) 46 Bom. 940, 
67 1.C.VJ54, C22) A. B. 397. 

(it) Bhau v. Naranagouda (1922) 4tf Bom. 400, 


64 I.C. 614, (’22) A. B. 300, affmg. Bhujan- 
gouila x^Babu (1920) 44 Bom. 627, 57 I.C. 
573, (’20) A.B. 115. 

(6) Jayannath Bao Dani v. flam Bharosa (1939) 
60 I.A. 49, 141 I.C. 620, (’33) A. PC. 33. 
(<•) Damodar Viihnu x. Shriram Laxman (1941) 
Bom. 170, 193, I.C. 413, (’41) Bom. 66. 
(rf) Vithagouda x. Secretary of State (1932) 34 
Bom. L. K. 818, 140 I.C? 242, (’32) A.B. 
442. 

(«) Bakhnutbai x. Badhatai (1868) 5 Bom. H. C. 
A. C. 181; Collector of Madura v. Moottoo 
Ramalinga (1868) 12 M.I.A. 397, at p. 436. 
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(i) (1879-1921). In 1879 a Full Bench of the Bombay S. 463 
High Court held (/).that such a widow cannot adopt, when She 

has not the authority of her husband or the consent of his 
undivided coparceners. In 1891, it was held that the consent 
of the father-in-law at the time of adoption is sufficient (g). 

(ii) (1921-1925). In the case of Yadan v. Narndeo (h) 

which .went up on appeal to the Judicial Committee from the 
Central Provinces, the parties were Hindus to whom the Hindu 
law applicable to Hindus of the Maharatta country of the 
Presidency of Bombay applied. The facts were that one 
Pundlik, his cousin Narndeo, and Namdeo's sons Kambhau 
and Pandurang, were members of a joint family. Pundlik died 
childless in 1905. Soon after, Narndeo gave his son Pandurang 
in adoption to Pundlik’s widow. The adoption was evidenced 
by a deed. Pandurang died unmarried in 1907 and the widow 
adopted a stranger without the consent of Narndeo. The 
Judicial Commissioner of Nagpur held that Pandurang and 
Namdeo’s family were undivided at f he time of Pandurang's 
death and that the adoption, having been made without the 
consent of Narndeo and his son. was invalid. The Judicial 
Committee reversed the decision and held that the adoption 
was valid. • 

They observed “ Their Lordships find as a fact and hold 
in law that on the date of that defid Narndeo and his sonjtam- 
bhau had separated from Pandurang, and had ceased to Iks 
membdts with Pandurang of the joint family, although no 
partition of the family property had been effected.” Later 
on, they also obscAed referring to the decision in Bayabai 
v. Bala (i), “ There is nothing in the judgment of Westropp, J., 
which confined his observations as to the power of a Hindu 
widow in the Maharatta country of the Bombay Presidency 
and in Gujarat with the consent of relations to cases in which 
the widow was the widow of a separated husband ; his observa¬ 
tions appear to their Lordships to have been general and to 
apply to either class^f cases.” 

(iii) (1025-1932). In Ishwar Dadu v. Gajabai (j) decided 
by the Bombay High Court in 1925, it was contended, on the 

(/) llamji v. Ghamau (1870) 0 Bom, 408 [F.B.]; after his death], 

Tiinkar v. Vaneth (1882) 0 Bom. 005 (.i) (1921) 48 I. A. 513. 49 Cal. 1, 04 I. C. 530, 

[K.B.]. . (’22) A.PC. 210. * 

(a) Vithoba v. Bapu (1891) 15 Bom. 110 ; Lak- (i) (1870) 7 Bom. H.C., Appx. 1 % 

thmibai v. Vishnu (1905) 29 Bom. 410 (j) (1920),50 Bom. 408, 90 I. C. 712, (’20) A. B. 

[consent of father-in-law cannot operate 436 [F.B.]. 
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that the decision in Ramji v. Ghainau ( k) and the decisions 
that followed it were overruled by the Judicial Committee. 
The question was referred to a Full Bench. The Full Bench 
held, by a majority of four against one, that the observations 
of the Judicial Committee were obiter and that the earlier 
decisions of the Bombay High Court beginning with Ramji 
v. Ghammtk {k) were not overruled. In a later case where the 
coparcener was still in his mother’s womb at the date of 
adoption, it was held that the adoption was invalid (2). 

(iv) (After November, 1932). The facts of an appeal 
which arose from the Dharwar District of Bombay'and which 
was decided by the Judicial Committee in.1932 were these. N, 
J and K were three brothers of whom N and J were undivided 
and K was divided from them. K died in 1932 leaving a son G. 
,J died in 1913 leaving his widow B. N died in 1915 leaving 
his son I). Tn 1919 /> died leaving his son D.T. who was born in 
1918. During the life t*ime of D.T., J s widow, B, adopted 
Narayan in 1919. Afterwards, in 1920 D.T. died. G brought 
the suit questioning the validity of Naravan’s adoption. The 
High Court of Bombay, following the Full Bench judgment in 
ls/nrar Dad a'a case (m) hflld that the adoption was invalid as the 
joint family had not ceased and B could not adopt without 
the consent- of the sole coparcener ( D.T. ). The Judicial Com¬ 
mittee held that Ramji, v. Ghamau (n) was overruled by 
Yadao'x case (o) and that the decision in Ishwar \Dadus 
case (m) was ‘erroneous and reversing the High Court’s 
judgment held that the adoption was valid (p). The rule was 
regarded as firmly established in a later decision of the Judicial 
Cominittoe from Bombay (</). 

• 

The subject-matter of sections 402 and 463 should be carefully distinguished from that 
of secs. 471 and 472. The former sections deal with the question whether the widow can 
have a power to adopt when the husband has not given an authority ; whereas the latter 
deal with the question as to how a widow’s authority (whether from the husband, or sapin- 
das or inherent as in Horn buy) may terminate on the happening of certain events. The 
latter sections are not coniied to Madras and Bombay, but\lpply to the whole of India. 

(O (1882) 6 Bom. 498. * , 157,001. A. 2ft. 141 I. C. 0. (’33) A.FC. 1. 

(/) Bala .4min v. Ak-iihui (1920) 50 Bom. 722, (q) Vijaymngji v. Shxrtanqji (1933) 02 I.A. 161, 

Ml l. C. 41 tti'2«) A. B. 084. 50 Bom. 300, 150 I.C. 493, (’35) A.l’C. 95 ; 

(m) (1025) 50 Bom. 408, 00 l.C. 712, (’20) A.ll. Dhondi Dnyanoo v. Rama, Bala (1030) 

433 (tr.lt.l. - 60 Horn. 83. 39 Bom. Lit. 04. 161 I.C. 

(«) (1882) 6 Bom. 49S. 849, (’36) A.B. 132; Balw Saharam v. 

(o) (1021) 48 I. A. 513, 40 Cal. 1, 04 I.C. 536, Lahoo Sambhaji (*1037) Bom. 508 [F.B.], 

,’22) A.l’C. 216. , 30 Bom. L.K. 382, 170 I.C. 303, (’87) 

Ip) Bhinuibai v. (liirunuthgoicda (1033) 57 Bom. A .B. 270. 
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(4) Case of two widows .—Where there are two or more 
widows, the senior, widow may adopt without the consent 
of the junior widow or widows (r); but the junior widow 
cannot adopt without the consent of the senior widow, unless 
she has *an express authority to adopt from her husband (s). 
Where the senior widow relinquished her right of adoption in 
favour of the junior widow for consideration, an adoption by 
her on the ground that the junior widow has not exercised the 
right is invalid {t). 

If the husband was joint with his father at the time of his 
death, the junior widow may adopt with the consent of her 
husband's father, and such adoption is valid even if it is made 
without the consent pf the senior widow (u). 

As to the termination of the senior widow’s power to adopt, when the junior widow 
has a son who dies and is succeeded by the junior widow as his heir, see sec. 472. 


GENERAL RULES AS TO ADOPTION BY WIDOWS. 

464. Extent of widow’s power to adopt.—A widow has 
no larger powers of adoption than what her husband would 
have, if alive ( v). 

# 

Thus a widow cannot adopt so long as there is a son, grandson or great-grandson 
natural or adopted, of her husband, in existence. Ste sec. 463 {!). 


465. Minor widow.—A miner widow may adopt in the 
same circumstances as an adult widow, provided slfti has 
attainod the age of discretion and is able to form an indepen¬ 
dent judgment in selecting the boy to be adopted (w). 

According to Bengal wfiters the ago of discretion is reached at the beginning of 
the sixteenth year; according to Benares writers, at the »nd of the sixteenth year. The 
former view was taken in a recent Madras case (x). All authorities agree in holding that 
the widow must have attained competence for independent judgment. But no such 
judgment is required when the boy to bo adopted is named by tho husband in the 
authority to adopt. In such a case she can adopt though she has not attained tho age of 
discretion (y). 


(r) Rakhmabai v. Radhubai (1808) 5 B. II. C. 
A. C. 181; Batappa v. Mdramappa (1019) 
43 Bom. 481, 50 I. C. 736: .1 mam v. 
Mahadgauda (1898) 2fi Bom. 410; 

Duiuloobai . Anandrao v. Vithalrao 
Anandrao 0930) 00 Bom. 408, 38 Bom. 
t. R. 193, 102 I.C. 780, ('30) A.B. 182. 
(*) B a Sappa v. Sidramappa (1919) 43 Bom. 
481, 60 I.C. 730; Padajirav v. Rarnrav 
(1889) 13 Bom. 100. 

(() Sadcuhiv Woman v. Rethma (1938) Bom. 
84, 39 Bom. X.R. 1115, 173 I.C. 509, 
(’38) A.B. 1. 

(u) Dnyanu v. Tanu (1920) 44 Bom. 608, 57 I.C. 
113. 


(o) (Jopee Lull v. ('huudrtu Irr (1873) 11 Dentf, 
L. R. 391 I. A. Sup. Vi,|. 131. 

(w) Sattirajn v VenkiUaxiraini ,(1917) 40 Mad. 
925, 40 I. (J. 518 112 yearn old cannot 
adopt); liaMippa v. Sidranuippa (1919) 

43 Bom. 481, 50 I.C. 730 115 yearn old - 
can adopt |; Muri/cppa v. Knlnu'a (1920) 

44 Bom. 327, 55 IA 301 [12 years old-- 
cannot adopt|; Iwfiatara v. Fakimaik 
(1922) 40 Bom. 307, 04 1. C. 899, 
C22) A. B. 10i(12J years old- cannot 
adopt]. 

(r) (1917) 40 Mad. 925, 929, 40 Ye. 518, tupra. 
(y) Hondakini v. Adxnath (1891) 18 Cal. 09. 


S«. 
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466. Unchaste widow.—( 1 ) It has been held that an 
unchaste widow cannot adopt, even though she may be acting 
under an express authority from her husband (z). 

(2) In the Bombay Presidency a Sudra widow ? though 
unchaste, may make a valid adoption (a). 

Hub-sec. (/).---Thus it has been held that a widow pregnant by adultery cannot 
adopt. The reason given is that her irregular life renders her incapable of performing 
the necessary religious ceremony. 

467. Re-marriage of widow.—A widow cannot, after re¬ 
marriage, adopt a son to her first husband (6). 

468. Successive adoptions.—A widow may adopt several 
sons in succession one after the death of, another, unless there 
is a specific limitation placed on her power to adopt (c). 


Illustration. 

A authorises his wife B to adopt a son to him after his death B adopts C. C then 
dies unmarried. B may adopt another son to A. The authority to adopt is not exhaust¬ 
ed on the adoption of C. 

In the above ease it was argued that by the adoption of tho first adopted son, all 
the spiritual benefit to be derived f^om the act was secured to tho deceased, and that the 
adoption of a second boy was, therefore, supererogatory. But this contention was 
rejected by the Privy Council. As to simultaneous adoptions, see sco. 485 below. 

469. Motive of adoption.—The motive of a widow in 
making an adoption is not material upon the question of its 
validity (d). The Court can enquire into the motives of the 
husband’s sapindas in giving [s. 462(6)] or refusing consent 
to an adoption to a widow (e). 


Money paid to a widow to induce her to adopt a son is in the nature of a bribe, which 
is condemned by all smrili writers as an illegal payment (/). 


470. Co-widows.—Where a Hindu dies leaving two or 
more widows, the adoption by the widows, where an express 
authority is left by the husband to adopt, is governed by the 


(z) Sayamalal v. Saudamini (1870) 5 Bcmr. 

L. 11. $62. 

(а) llamant v. Mallappa (1021) 45 Bom. 450, 

50 1. C. 800, (’21) A.11. 301. t 

(б) Panrhappa v. Sanganbasawa (1000) 24 Bom. 

80, 04 ; Fak&'ippa v. Saritreica (1021) 23 
Bom. L. It. 482, 62 l.C. 318, (’21) A.B.l 
fF.B.1. 

(c) Suryanarayana v. Venkataramana (1006) 20 
Mad. 082, 33 I.A. 145 : Yadao v. A'amtlto 
(1021) 48 I.A. 613, 40 Cal. 1,' 64 l.C. 536, 
(-22) A.PC. 216. 


(<() Ratwhandra v. Mulji (1808) 22 Bom. 558 
|F.B.] •^Mahattlethimr v. Durgabui (1898) 
22 Bom. 100. Set: also Raja itakund 
Deb v. Sri Jagan^itk (1023) 2 Pat. 460, 
485-486, 72 l.C. 230, (’23) A. P. 423; 
Kandiilupati Kanakaratnam v. Kandulpati 
Sarasimha Kao (1042) Mad. 173, 108 l.C. 
236, (’41) A. M. 937 [V.B.], 

(«) Rajah Vrllanki v. Venkath (1876) 1 Mad. 
174, 100-191, 4 I.A. 1, 14; Krithnayya 
Kao v. Raja of Citapur (1028) 51 Mad. 
803, 116 l.C. 673, (’28) A. M. 004 (F.B.). 
(/) Shri Sitaram v. Harihar (1011) 36 Bom. 
160, 8 I. C. 625. 
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rules laid down in section 455 above. Where no such authority 
is given, the adoption by the widows in Madras is governed by 
the rule laid down in section 462, sub-section (5) and in 
Bombay by the rule laid down in section 463, sub-section (3). 

The only schools which allow*an adoption by a widow without her husband’s autho* 
rity are the Dravida (Madras) school and the Maharashtra or Maharatta (Bombay) 
school. 

TERMINATION OF WIDOW'S POWER TO ADOPT. 


471. Generally.—(/) A widow’s power to adopt con¬ 
tinues all her lifetime — 

(i) in all cases where her husband has died without 
leaving any son [see explanation I and ills, (a) to (c)]; 

(ii) in cases where her husband has left a son, if the son 
dies leaving her (his mother) as his nearest heir (g) 
[ills, (d) and (e)]. 

In the first case, the widow succeeds to the estate as her 
husband’s heir; in the second case, she succeeds to the estate 
as the heir of her son ( i.e ., as his mother). In either case, the 
estate vests in her, in the one case immediately on the death of 
her husband, in the other case, immediately on the death of her 
son. By adoption she divests no estate except her own. But 
vesting or divesting is no longer of importance. See Anmrendra 
Mansingh 1 s case. See also the Hindu Women’s Bights to 
Property Act, 1937, under which it seems the adopted son will 
now take a moiety of the interest which vests in the adopting 
widow. • 

In the second case, the mere fact that the son had attained 
majority (which would be at the age of eighteen), or had 
attained ceremonial competence (which would be at the age 
of fifteen), does not extinguish the widow’s power to adopt 
to her husband ( h ). 

(2) (a) If the son dies leaving a son or a wife, the widow’s 
power to adopt comes to an end at his death, and she cannot 
thereafter exercise it, though she may have been expressly 
authorized by her lufeband to adopt in the event of the son’s 


(g) Verabbai v. /ini Iliraba (1903) 30 T. A. 234, 
27 Bom. 402 ; (laidappa v. Girimallappa 
(1893) 19 Horn. 331; Atallappa v. IIan- 
mappa (19,20) 44 Bum. 297, 53 I.C. 814. 
(ft) Tripuram'iu v. Venkalamtnam (1923) 46 
Mad. 423, 72 I.C. 156, (’23) A. M. 521; 
explaining Atadana Atohana v. l‘urunbn- 
thami (1918) 43 I. A. 156, 41 Mad. 855, 
46 I.C. 481; Veil kappa v. Jiraji (1901) 


25 hum 306 ; KnnnepalU Suryannrttyana 
v. Venknlaramana (1906) 33 J.A 145, 
13 4, 29 Mail. 3.12, :jjP 390 , Verabbai v. 
llai Iliraba aupra : Aup rubai v. 1‘andu- 
rany (1921) 48 Hum. 492, 80 I C. 183, 
(’24) A.H. 4 A , Shathunkbhnotihan 
Chawlri v. Urajenilrnnaramin Atandnl 
(1936) 63 Cal. 385, 159 I.C. 437, (’35) 
A.C. 716. 


s«. 
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death. The reason is that the estate then vests in an heir 
of the deceased son and the widow cannot adopt to her husband 
so as to devest the estate taken by that heir(i) [ills, (f) and (g)]. 
In a recent Privy Council decision the true reason is said 
to be that “ where the duty of providing for the continuance 
of the line which was upon the father, and was laid by him 
conditionally upon the mother, has been assumed by the son 
and by him passed on to a grandson or to the son’s widow, 
the mother’s power is gone ” (j). 

(b) If the son dies leaving a daughter, it has been held 
in Bombay that the adoption is valid ( k ). 

(c) If the son is a step-son of the widow having the 
power to adopt and dies leaving his own mother (or, the mothfer 
having predeceased him, grandmother) "it was held (before 
Amarendranath Singh's case) that the adoption was invalid (l). 
But as the son’s mother or grandmother cannot discharge the 
duty of providing for the continuance of the line, these decisions 
cannot be supported. « 


(.1) It was formerly held that the power to adopt once it 
comes to an end becomes extinguished for ever, and it does not 
revive even when, on the death of the son’s nearer heirs, the 
estate reverts to the widow and becomes vested in her (m). 
The question arises whether, after Amarendra Mansingh’s 
case these decisions are good*law. In a recent case in Nagpur 
it was held that on the remarriage of the son’s widow the 
property came }>ack to the mother and then the mother could 
adopt— the power being only suspended and not extinguished 
[Ill. (f)]. 

(4) Subject to the above provisions a widow may adopt 
at any time she pleases, unless there is a direction to the 
contrary (w). Thus in one case an adoptiorf made by a widow 
seventy-one years after her husband’s death was upheld (o). 


(») Met. Bhoobun Moyee v. Ham KUhorr (1865) 
10 M.I.A. 27!), I'atima Human v. Court of 
li’urii* (1882) 8 Cal. .102, 8 I.A. 220, 
Thayaetmal v. Venkutarama (1887) 10 
Mad. 205, 14 I.A. 07; Taraehum v. 
Sureshchundtr (1890) 17 Cal. 122, 16 I.A. 
166; Amnra v. Mahadgautlh (1898) 22 
Horn. 410 ; Itamkrishna v. Shamrao (1002) 
26 Horn. *>26 |F. 11.]; Aruindxbai v. 
Karhibai (1004) 28 Horn. 461 ; t'auuddin 
v. Tmeawri (1895) 22 Cal. 565. 

(j) Amarrndra ManHnghv. San atari Sin gh (1033) 

12 Fat. 642, 60 I.A. 242, 143 l.C. 441, 
(WA.FC. 155. 

(k) Chambiuappa v. Madiiralappd (1937) Bum. 


642, 39 Bom. L.K. 591, 170 l.C. 999, 
- ('37) A.l). 337. 

(J) Amindibai v. Kathibai (1904) 28 Bom. 461 ; 
Hauut^Un v? Tittcouri (1805) 22 Cal. 
565; Itrobomoyee v. Shatna Cttum (1886) 
12 Cal. 246. * * 

(m) Krishnarao v. Shankarrao (1893) 17 Bom. 
164; Ilamkrishna v. Shamrao (1002) 
26 Bom. 520; Manikamala v. Han- 
dakamar (1906) 33 Cal. 1300. 

(n) Ciriotra v. Bhimaji (1985) 9 Bom. 58; 

Muhwaddi v. Kundan Lai (1905) 28 All. 
377, S3 I.A. 55. »' 

(o) Raje v. Jayatanlrav (1807) 4 Bom. II.C. 

A.C. 191. 
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(5) The provisions of this section apply to all casesgovern- S. 471 
ed by the Dayabliaga law, whether the husband was divided 
or undivided at the time of his death, and to those cases 
governed by the Mitakshara law where the husband was divided 
at the .time of his death. The next section applies to cases 
governed by the Mitakshara law, where the husband was 
undivided at the time of his death. 


Explanation /.— “Son” in this section means a son, 
grandson, or great-grandson, natural or adopted. 


Explanation IT. —A son adopted by a widow to her hus¬ 
band after his death is a son left by the husband within the 
meaning of sub-section (/), cl. (ii) [see ill. (d)]. 

Illustrations. 

(a) A dies leaving a widow as his only heir. Tho widow may adopt a son bo A. 
[Sub-seo. (I), cl. (i)]. 

(b) A dies leaving a widow and a daughter. Tho widow may adopt a son to A . 
It does not matter that .4 has loft a daughter. The daughter is not entitled to sucuued 
until after tho widow, and sho has no voice in the matter of tho adoption. [Sub-soc. 
</), cl. (i)]. 

(c) A dies leaving two widows in whom his property vests as his heirs. The widow 
having authority to adopt, or, in Bombay, tho seniorVidow without any authority adopts 
without tho consent of the co-widow. The adoption is valid ( p). 

(d) A dies leaving a widow IF and a son. On d’s death, the son succoods to the 
estate. Tho son then dies unmarried. On bis death, IF succeeds to his estato as his 
heir (i.e., as his mother). IF may adopt a son either under an authority from A (</) or in 
Madras,^with the consent of d’s mpimtax ( r ), or in Bombay, without any authority. 

In tho above case, if the adopted son dies unmarried, IF inay^gain adopt with proper 
authority, if necessary, or in Bombay without authority (s). 

e 

(dl) A dies leaving a widow and two sons. The sons die successively. Tho 
mother’s power to adopt does not come to an end and .she can adopt. 

(d2) If in tho above case ono son dies married then a few days later his widow 
dies and then tho second son dies, the mother’s authority to adopt is not terminated 
and she can adopt (/.). 


(e) A dios leaving a widow and a grandson B. On d’s death, B succeeds to tho 
estate as -d’s grandson. B thon dios without leaving any wifo or children. On B'a 
death, the widow succeeds to the estato as B'a grandmother. Tho widow may adopt 
a son to hor husband ll : i\%rAar v. Balwant (1924) 48 Bom. 559, 80 I.C. 455, (’24) A.B. 
437. But if B 4has leaving a wifo or child, tho widow’s power to adopt comes to an end. 
[Sub-sec. (2), cl. (ii)—also Expin. I]. 


(p) Mandakini v. Adinnth (181)1) IS Cal. 09 ; 
Rakmatiai v. Radhabux 1 18(18) 5 Bom. 
H.C.A.C. 181. 

(q) Amurendm Mantinyh v. Sunatnn Singh (1933) 
12 Hat. 642. 60 I.A. 242, 143 I.C. 441, 
('33) A.PC. i; i. 


[r) Haiti Vrlhmki v. Tralntn Ha tan (1870) 1 
Mad. 174. 190-191, 4 I.A. 1. 14. 

(*) Ram Stmwlnr \.mSurhanre lInure (1874) 
22 W.R. 121. 

(1) Annul l/onrnl v. Ihiynnc&urar Jialkruhnn 
(1944) Bern. 218. 
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(f) A dioa leaving a widow and a son B. On A 's death the estate vests in B, B 
dios leaving his wife V who succeeds to the estato. A'a widow then adopts a son to A 
during tho lifetime of C, 

(i) under tho authority of husband— Chunderbulle'a case (u). 

(ii) (in Madras) with the assent of A’s sapindos — Thayammalv. Venkatrama (v). 

(iii) (in Bombay) under her inherent power— Keshalt v. Qobind (w). 

In all tho nbovo cases, tho adoption is invalid. 

Evon if B is an adopted son, tho same result follows (*). • 

Evon if tho widow adopts after C’s death, it has been held by the Bombay High 
Court that tho adoption is invalid, becauso tho widow’s power to adopt was at an end 
when tho estato devolved on C (y), but this is in conflict with a recent decision of the 
Nagpur High Court (z). In that case a Hindu died leaving his widow and son. Tho 
son died leaving his widow who then remarried. Tho 'mother then adopted. It was 
held that adoption was valid (;). 1 

(g) A dios leaving a willow 11’ and a son B. On A’s death, Ji succeeds to the 
estate. Ji then dies leaving a son V. On Vi's death, C succeeds to tho estato as B 's 
son. G dies unmarried leaving his grandmother, as his next heir. On C”s death 
his estate vests in W as his heir. II' then adopts a son to A. The adoption is not valid 
for the reasons stated in ill. (f) : llamakrishna v. Shamrao (1902) 26 Bom. 626, approved 
in Madtina Mohana v. Eurusholhama (1918) 45 I.A. 156, 41 Mad 855, 46 I.C. 481, eitod 
in illustration (f) above. In this cs.se also it is clear that tho widow would not, by 
adoption, divest any estate but her own. [Sub-sec. (3)J. 

Tho decision in Kutnud v. liumesh (1919) 46 Cal. 749, 49 I.C. 609 cannot be regarded 
as good law. , 


The subject-matter of this section is closely connected with anothor subject, namely, 
divesting of estate by adoption, as to which see soc. 502. As to adoption by a widow 
with tho consent of tho person in whom tjjio estate is vested, seo see. 503 bolow. 

472. Is there a limit to the power of the widow to adopt 
when the husband was a member of the joint family at the time 
of his death P^fl) So long as there is a male member in the co¬ 
parcenary the power to adopt does not terminate and the adop¬ 
tion is valid [ Ills, (a), «{b) and (c) ]. 

< 

(2) It was at one time supposed that where the last surviv¬ 
ing coparcener died find.the property passed to his heir, such 
as a widow or collateral, the power of the widow of a predeceased 
coparcener was at an end (a). But it is now definitely settled 
that such cases must be regarded "as overruled by the decision 
of the Privy Council in Anant v. Shankar (6). 


(u) Bhoobun Monts v. Ram Kishort (1805) 10 
M.I.A. 270 • I’udma Kumari v. Court 
of Wards (flfcl) 8 1 A. 220. 8 Cal. 302. 
(*) (1887) 10 Mad. 205, 14 l.A. 67. 

(id) (1884) 0 Boiu. 04 fc 

(r) Madams Mohana v. Puruthothama (1018) 
43 l.M 150, 41 Mad. 855, 46 I.C. 481. 

(y) Krithnarao v. Bhankarrao (1803) 17 Bom. 


104; Manirkamata v. Xandakumar (1006) 
33 Cal. 1306. 

(a) Bapuji v. (langaram (1041) Nag, 178, 105 
I.C. 282, (’41) A. N. 116? 

(а) Chandra v. Gojarabai (1890) 14 Bom. 463; 

Adivi Suryaprakuarao v. Xidamarty 
Gangaraja (1910) 33 Mad. 228. 

(б) (1044) Bom. 116. 
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Illustrations. 

(a) A and B are undivided brothers govorned by the Mitakshara law. A dies 
leaving authority to his widow to adopt a son to him. On A’s doath his undivided half 
share in the coparconary property passes to B, the surviving coparcener. While B is 
stillalivo, A's widow adopts a son to A. Tho effect of the adoption is that a coparcenary 
interest is created in tho joint property co-oxtonsivo with that which A has in the 
property ^that is, one-half), and it vests in tho adopted son (c). 

(b) A and B, two brothers, are members of a joint family. A dies leaving a widow 
who is pregnant at tho time of his death. B then dies leaving a will whoroby ho authorizes 
his widow to adopt a son to him. The day next after B'a death, /l’s widow is delivered 
of a son. After throo months B' s widow adopts a son to B. Tho adoption is valid, and 
A’s son and tho adopted son will take tho property as coparceners (d). See ill. (b) to s. 497. 

(c) Whore one branch of a joint family divided amongst theinselvos and tho widow 
of another branch of tho family being its solo surviving nv'inber made an adoption it was 
held that the adoption was valid and tho adopted boy was entitled to reopen .the parti¬ 
tion as a step towards getting his own share (e). 

Tho Nagpur High Cou?t has held that adoptions by two widows of tho members of 
the Joint family after tho death of all the male members aro valid (/). 

In applying the above principle to impartible estates, it 
must bo remembered that such an estate is a species of 
coparcenary even though the junior members arc not entitled 
to enjoy the property or to demand a partition or to prevent 
alienation. (See s. 587.) 

Illustrations, i 

(d) A, tho zemindar of tho impartible estate o^Chimiukimidy in Madras, died loaving 
his brother It and a widow K. Tho widow adopted B under tho authority of her husband. 
Tho adoption is valid though tho zemindary was not vested in her. Tho result of the 
adutpion is that a new coparcener is introduced into tho senior line. Tho adopted son 
divests li and becomes zemindar. The last result is a special roault on account of tho 
impartiality of tho estate (g). 

(e) B, the zemindar of Dompara llaj in Orissa who had previously in 1898 given 
to his widoAV an authority to adopt, died in 1903. Iri 1902 a son C was born to him. 
C suceoodod his father anil died in 1922 unmarried. It's widow then adopted. At the 
timo of 6"s death, there was a junior branch in whore, tho zemindary was vested. Tho 
Judicial Committee reversing tho judgment of tho Patna High Court, held®that tho 
adoption wus valid (A). 

(f) V, the talukdar of tho impartiblo estato of Ahima in Bombay, diod in 1899 
leaving his brother It, his son D and his widow K. I n 1915, 1J was given away in adoption 
and then K adopted M in 1917. The Judicial Committee reversing tho judgment of tho 
High Court held that tho adoption was valid (i). 

(g) I(, a junior .member of tho family of tho Thakoro of Gumph in Bombay, whilo 
in possession of a villago granted to his ancestors, a jivai grant for maintenance on condi¬ 
tion that it slioulfl revert to tho Thakoro on failure o c tho male line, diod in 1903 loaving 


(c) liurendra Natulan v. Sailayi, supra. 

(d) Bachoo y. Manlcorebai, supra. 

(e) Bajirao v. Hamkrishna (1941) Nag. 707, 

198 I.C. 581. (’42) A. N. 19. 

(/) Mst. Draupadi v. Vtkram (1939) Nag. 88. 

(g) llaghunada v. BruZo Kxshoro (1870) 1 Mad. 


69, 3 I.A. 154. ^ 

(h) Amarrmlra Mansmgh v. Sanalan Singh 

(1933) 12 Tut. 042, 60 I.A. 242, 143 l.C. 
441, (’33) A.F'J. 155. 

(i) Vijaysangji v. .S7(ir«unvji (1935) 37 ilom.L.K. 

502, 155 I.C. 498, (’35) A.l'C. 95 reversing 
tnc judgment of the High Court. 


S. 472 
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a widow 1). 1) adopted P in 1904. Reversing tho judgment of tho High Court, the 

Judicial Committee held that the adoption was valid and that tho Th&kore was not 
entitled to the village. They considered the caso to be similar to the Borhampore case 
thus implying that tho village held in jivai grant must be regarded as tho joint family 
property of both tho branches though in actual enjoyment of tho junior branch (j). 

Watan property. — A, a watandar in Bombay, died leaving a widow. She adoptod a 
son V. V then died and the watan devolved on a collateral 0. 0 then gave his son S in 

adoption to tho widow. 8 died leaving daughters. The widow then made a third 
adoption. It was held that the widow’s power to adopt was not extinguished by reason 
of tho watan vesting in G or by reason of <S”s leaving daughters (k). In the light of 
liimabni's ease (l) and this decision, the decision in lihimahai v. Tayappa (1913) 37 
Bom. f>98 must, be regarded as overruled. 

A Hindu died leaving his willow G and son K. K then died and the watan property 
of the family passed to a remote collateral S. The widow G then adopted a son. The 
Privy Council held that the adoption was valid and divested S c‘ the watan 
properties (wi) overruling tho full bench decision of the Bombay High Court (»). 

A similar decision had been previously arrived at by tho ‘Bombay High Court (o). 

473. Adoption by widow succeeding as gotraja sapinda 
in Bombay.- An adoption by a widow which is prima facie 
valid cannot be affected by the fact that certain property 
has devolved upon her ab gotraja sapinda of the last male 
holder. In such a case though the adoption itself is valid 
it cannot affect the course of devolution of the property she 
obtained as a gotraja sapinda (p). 


Illustration. 

On tho death of tho last male coparceflcr in a joint family tho property passed to 
his mother; aftor her, to his grandmother, and aftor her, to his paternal uncle’s widow 
who then adopted. Tho Full Bench of the Bombay High Court hold that though tho 
adoption is valid, it has no effect on the courso of devolution of tho proporty (p). 


II. PERSONS LAWFULLY CAPABLE OF GIVING IN ADOPTION. 


474. Who may give in adoption. —The only persons who 
ran lawfully give a boy in adoption arc his father and his 
mother (q). 


(j) /•rntapmm/ \. Aganmgii (1919) 40 I.A. 97, 

43 Horn. 778, 50 l.C. 457. 

(k) Chaintxiuippu v. Madiirnlappa (1S>37) limn. 

012, 3i> limn. I..11. 51)1, 170 l.C. DIM), 
(’37) A. II. 337. 

(/) (1033) 57 limn. 157, 00 I.A. 25, 141 l.C. 9, 
(*33) A.IT. 1. 

(m) A mint llikkappa v. Shanker llnuiarhaadra 

(1044) Horn. 11.0, 70 I.A. 232 (1043) 

A.re. loo. '• 

(n) Haiti Saknram v. l.ahu Snmbhaji (1037) 

Horn. 508 | V. II.],'-(’37) A. II. 279. The 
Cities nr Tnrnni v. Kanipchand (1920) 
41 limn.' 483, 55 l.C. 90 and Irtippa 


J.okappa v. Harhayya Muduallai/ya (1940) 
Horn. 42,187 l.C. 504, 41 Bom. L.lt. 1300, 
(’40) A.B. 118 must be regarded 'as 
* overruled. 

(o) Lingappa llrjappa? v. Kadappa Bapurao 

(1940) Bom. 721, 191 l.C. 504, (*41) A.B. 
345. * * 

(p) Krishnaji tiaghunath v. Itajaram Trimbak 

(1938) Bom 079, ('38) A.B. 383fF.lt.); 
Madhar Kang Jlaribhai v. Dipoany 
Jijibhai (1942) Bom. 812,*203 l.C. 339, 
('42) A.B. 309, 44 Bom. L.lt. 678. 

(g) Putlabai v. Mahadu ($909) 33 Bom. 107, 
1 l.C. 659. 
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475. Right of father.—The primary right to give in 
adoption is that of the*father ( s ). 


Thus one brother cannot give another brother in adoption. Similarly a step-mother 
cannot give her stepson in adoption. Nor can a grandfather give his grandson in 
adoption. A woman is incompetent to give in adoption her illegitimate son, born of 
adulterous intercourse (r).* 


476. Right of mother.—( 1) The mother cannot give her 
son in adoption, while the father is alive and capable of 
consenting, without his permission. But she may do so, if he 
has become incapable of giving his consent, or if he has 
renounced worldly affairs and entered a religious order, or after 
his death, provided thore be no express or implied prohibition 
from him (t). 

(2) It has been held by the High Court of Bombay 
that a widow has no power after her remarriage to give 
in adoption her son by her first husband, unless she has 
been expressly authorized by him to do so (u). In a later 
case, the same High Court expressed the opinion that re¬ 
marriage did not deprive a widow of her right to give such son 
in adoption (v). 


477. Delegation of power.—Tlife potcer to give a boy in 
adoption belongs exclusively to his parents, and it can be 
exercised by them alone. Neither parent, therefore, can dele¬ 
gate that power to another poison (w). But the physical act 
of giving the son in adoption may be delegated to another, as 
such hn act involves no exercise of discretion (x). 

I 

478. Renunciation of Hindu religion.—A Hindu father, 
who lias become a convert to Mahomedanisrn, does not, 
by reason of his conversion, lost; his power of givipg his 
son, who has remained a Hindu, in adoption. But since .the 
physical act of giving a son in adoption is accompanied by 
religious ceremonies, such act must be delegated to another 
person who is a Hindu ( x). 


This decision is based on the provisions of the Caste Disabilities Removal Act, 1850. 


(r) Tirkangaimla, Mullangauda v. Sluvappa 
Pat it (1043) limn. TOO, 45 Horn. L.K. 1102, 
(’44) A.B. 40 ; Apya Shrthyu v. Ham- 
nakka Apya (1041) Bom. 350, 1001.O'. 42, 
(’41) A.B. 222, 43 Bom. UK. 314. 

(») See Safiiyanatami v. Kupputanti (1888) 11 
Mad. 43 at p. 47. 

(1) Jogexh Chnndfa v. Xrilnukali (1003) 30 t'al. 
065 ; Itaja Makund Dtb v. Sri Jagannath 


(1023) 2 Bat. 400, 72 I.U. 230, ('23) A.i*. 
-423. 

(u) Punchappa v. Sanganbanuwa (1000)24 Bom. 

80. 

(v) Putlahai v. .VaAuiAf'(lOOO) 33 Bom. 107, 1 

I.C. 057. 

{to) Bathrlvtppa v. Fjiilingappa (1873) 10 B.II. 
C. 268. 

(x) Shamitng v. Santabai (lvOl) 25 Bom. 661. 
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A BraJimo can give his Brahma son in adoption. A Brahmo does not cease to do 
a Hindu by becoming a member of tho Brahmo Samaj (y). 

479. Mental capacity.— The person giving in adoption 
must have attained the age of discretion, and must be of 
sound mind ( z ). 

479A. Consent of Government. —It is not necessary to 
validate an adoption that the consent of the Government 
should have been obtained (a). 


III. PERSONS WHO MAY BE LAWFULLY TAKEN IN ADOPTION. 


480. Who may be adopted.—Subject to the following 
rules, any person who is a Hindu ( b ), may be taken of given in 
Adoption:— t 

(1) the person to be adopted must be a male (c); 

(2) he must belong to the same caste as his adopting 
father; thus a Brahman cannot adopt a Kshatriya, 
a Vaisya or a Sudfa ; it is not necessary that he should 
belong to the same sub-division of the caste (c !); 

(3) lie must not be 4 a boy whose mother the adopting 
father could not ‘have legally married (e); but in 
Bombay this rule has been restricted in recent cases 
to the daughter’s son, sister’s son, and mother’s 
sister's son (/). This prohibition, however, docs 
not apply to Sudras (g). Even as to the three flipper 
classes, it has been held that an adoption, though 
prohibited under this rule, may be valid, if sanctioned 
by custom (See ‘ custom ’ below). 

r 

(3A) A deaf and dumb person cannot bo adopted (h). 


(y) Kusum Kumar t v. Sutya ltanjnn (1008) 30 
Cal. 000. 

(*) Bireswar v. A rdha Cha iulrr( 1892) 10 Cal. 4 52, 
401. 10 (.A. 101, 103-100. 

(o) Ramchttnilra v. Xanaji (1871) 7 Horn. II.C. 
(A.U.) 20 ; Karhar v. A arayan (1877) 1 
Horn. 007, 

( b) See ss. 0 mul 7, and (1003) 30 Cnl. 090. supra. 
(e) llangabai v. A Mint (1880) 13 lioiu. 090. 

(d) Shib Deo v. Ham Prasad (1924) 40 till. 037, 

87 1.0. 038, (’23) A.A. 70. 

(e) JUinakshi v. Hitikit,'ada (1888) 11 Mad. 49 ; 

Hhagwan Singh v. Bhaga'an Singh (1899) 
21 All. 412, 418, 20 I.A. 133, 100;' 
Uaridas Chatterji* 1 v. Munmnthu Rath 
Mallik (V'37) 2 Cnl. 205, 100 1.C. 332, 
C30) A.O. 1. 


(/) Ramchandra v. Uopal (1908) 32 Bom. 010 ; 
Ramkrishna v. (’himnuji (1013) 15 Bum. 
I..11. 824, 211.O. 34. 

(g) Sou s. 035, (1) llaj Koomnr v. BUsessur 
» (1884) 10 Oal. 088; Rakshnuippa v. 

Jtamara (1875) 12 Bom. H. O. 364; 
Kahandas U. Jiian (1923) 25 Bom. L. K. 
510, 73 I.C. 1023, (’23) 11.B. 427; Subrao 
v. Hadha (1928) 52 Von. 407, 113 I.C. 
407, (’28) A. B. 295 ; Hhagwan Singh v. 
Hhagwan Singh (1890) 21 All. 412, 418, 20 
1. A. 153. 100; Chinna v. Vedda (1870) 
1 Mad. 02; Maharaja oj Kolhapur v. 
Sundaram (1025) 48 Mad. I,’ 93 I. C. 705, 
(’25) A.M. 497. 

( h ) Surendra Xarayan Sarlhadhikari v. Bhola - 

noth Hag Chaudhri (1944) 1 Cnl. 139. 
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•who may be adopted. 


(4) there is a difference of opinion between the schools as 

to the age when a boy may be adopted :— 

• 

(i) in Bengal, Benares, Bihar and Orissa, the 
adoption must be before upanayana, that is 
before the boy is invested with the sacred 
thread (i) ; it is immaterial that the adopted 
boy is older than the adopter (j ); 

(ii) the above rule applies also in the Madras Presi¬ 
dency ; but if the person to be adopted is of the 
same gotra as the adopter, the adoption may 
be made even after upanayana , provided it is 
made before marriage (k). Among the Luigayits 
of Nortj} Kanara a married man cannot be adopted 
as the law of the Madras Presidency is applicable 
to them (Z); 

(iii) in the Bombay Presidency, a person may be 
adopted at any age, though he may be older 
than the adopter and though he may be married 
and have children («?). 

(5) It has been held in Madras (v), Nagpur (o) and Allaha¬ 
bad (p) that the adoption pf a married person is not 
valid even among Sudras. 

Relationship of ailojdive father to natural mother : (Subsection Tin* rule laid down 
in sub-sec. (3) refers to the relationship of the parties prior to marriage (<j). Jt la founded 
upon tlm fiction “ that the adopting father has begotten the hoy upon his natural mother 
therefore it is necessary that she should he a person who might lawfully have been his 
wife.” For this reason a man cannot adopt his daughter’s son, or his sister’s son, or 
his mother’s sister’s son, for he cannot marry his daughter, his sister, or his mother’s 
Bister ; such an adoption cannot be validated by the application of the doctrine of factum 
valet (r). If the prohibition referred to above were to be interpreted literally, them 
would be many other relations incapable ot being adopted. But this prohibition has 
been confined in recent eases to the specific cases of the daughter’s soil, sister’s son,and 


(i) Danya. Salmi v. Lekhraj (1887) 9 All.253. 328 ; 
Sn Iltijii Makutul l)eb v. Sri Jnyannath 
(1023) 2 Put. 409, 72 J.C. 230, (’23) A.l*. 
423; Chandreshwar v. lhsheshwar (1020) 
5 Put. 777, 10L J.C. 280, (’27) A.P. 01; 
Sura Hula Deii v. Sudhir Kumar Mukherji 
(1044) 1 Cal. f.OO. * 

O') (1020) 5 Pat. 777, 181 T.V. 289, (’27) A.P. 
01, supr*. « 

(Jfc) Virnrwjaca v. Ramalinya (1880) 9 Mail. 118 
|F. 11. |; rirhutayyun v. Subbnyyan ( 1800 ) 
13 Mail. 128. 

(l) Dattutrayu Maruti Larina a Jutippa (1042) 

Horn. S84, 203 I.C. 130. C42) A.11. 200. 

(m) Halabui v. Mahadu (1024) 48 l)oin. 387, 80 

l.C. 529, (’24* A. P. 349. See also Dharma 
v. Kamkrishna (1880) 30 Pom. 80; Oopal 
v. Vishnu (1899) 23 Pom. 250. 


(«) Vilhthnya v. V ijayallmminal (1883) 0 Mail 
43; 1‘ichuiaiiiian v. Subhayi/an (1800) 
13 Mini. 128, 120, Liu'/ai/i/a v 

(,'heni/uluiiiinul (102.7) 13 Mail. 407, 80 
I.C. 023, (’27) A.M. 272. 

(o) Jlninth Hui v. .Munohar Singh (1045) Nag. 

423 

( p) Jhunka v. Sal ha (1013) 35 All. 203, 18 

l.C. 000. 

(«) S>.ramnlu v. Hamnyyti (1881) 3 Mail. 15. 

(r) Hluiijwiin Smt/h v. It hay wan Suijh (1800) 
21 All. 412, 20 1./W153 , W'nlbai v. IJeerbat 
(1010) 34 Pom. 401, 4 l.C. 277 r mother's 
siller's sou rannot he adopted, tliou>tli lie 
may also hap|^-u to hi; futhwr'si brother's 
soul , Isliwnn I'rnsad v. Itai llari 1‘rashud 
(1027) 0 Put. 500, 10C X. C. 020, (’27) 
.t.P. 145. 


S. 480 
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mother’s sister’s son, and it has been hold that it does not extend to other relations. 
It has thus been held that a Hindu may adopt his half-brother (s), his brother’s son’s 
son (t), his paternal uncle’s son (u), his father’s first cousin (v), his wife’s brother (w), 
his wife's brother’s son (x), his wife’B sister’s son (y), his father's sister's son ( 2 ), or his 
daughter's husband (n). In a Patna case, where a widow was authorised by her husband 
to tako his step-brother in adoption, with liberty to her to adopt another boy if there 
was “ any obstacle to take the step-brother in adoption According to the Shaatras,” it 
was held that the “ Shastras ’’ included the Dattaka Mimansa, and since the Dattaka 
Mimansa prohibited the adoption of a step-brother, the widow was justified in not 
adopting him and in adopting another boy, oven though tho adoption of a step-brother 
was sanctioned by judicial decisions (b). 

A widow adopting to her husband has no larger power than the husband had to 
adopt. Thus she cannot adopt her husband’s daughter’s son or his sister’s son or his 
mother’s sister’s son, these being persons whom tho husband himself could not have 
adopted. At the same timo her power of adoption is not less extensive than that of her 
husband. Thus she may adopt her husband’s brother as the husband himsojf could have 
done (c). Similarly she may adopt her own brother’s son as the husband himself could 
have done. Tin* adoption is not invalid on the ground that she could not have been 
lawfully married to her own brother. The rule that no one can bo adopted aH a son, 
whoso mother the adopter could not have legally married docs not apply e converso (d). 

Custom. —An adoption, though prohibited by the rule laid down in sub-sec. (3), 
may bo valid, if recognized by custom. Thus the adoption of a daughter’s son, though 
prohibited by t his rule, has been held to be valid among the Dcshastha Smartlia Brahmans 
of the Southern Mahratta Country (e).' The adoption of a daughter’s son is also recognized 
by custom among Telugu Brahmans in the Madras Presidency (/), and among Khatris 
of Amritsar (g); also the adoption of a brother's daughter’s son, a daughter’s son and a 
sister’s son among Tamil Brahmins ,/A); of a brother's daughter’s son among South 
Kanara Rajputs (»); and of a sister’s son among the Bhora Brahmans of United 
Provinces (j). 1 

The basis of the rule being tliut marriage between agnates is prohibited, wherever the 
basis is ignored in the most prominent cases, namely, the sister's son and tho daughter’s 
Bon, it is submitted that the rule must be regarded aB destroyed by tho exceptions, in 
all eases where the adopted boy's mother is an agnate of the adopter. 

Factum valet. —See yotes under the same head to sec. 434 abovo. 

481. Only son. - An only son may bo, given and taken 
in adoption (k). 

Factihn valet. —See notes under tho samo head to see. 434 abovo. 


(«) (,'nin 11 n 11 v. liaxhinuth (1015) .‘111 llom. 410, 
28 1.0. 1178, fl. r >) A.B. 00. 

(I) Jlnrun Chiantrr v. 11 11 no (lssl) 0 Cub 41. 

(uj Vtrayya v. HamummUi (18111) 14 Mml. 450. 
(v) Malta p pa v. (langaia (Will) 43 Horn. 200, 
4VH<’. A17, A. It. 8,-i. 

(«•) Iture Hhuitr v. Hoopxhunkur (1823) 2 Bor. 
It. 05(1. 

(x) Sri llamayya (1881) 3 Mml. 15. 

ill) Hagarrmlra v. Jay a ram (1807) 20 Mad. 283. 
(z) Hamknxhmi v. Chimaaji (1013) 13 Bom. 1,. 

It. 824. 21 I.C. 34. < 

(a) Sitahai v. Parrahhai (1023) 47 Bom. 35, 
80 I.C. 172. (‘221 A. B. 230. 

(ft) Hajrntlra Prasad**"'. Uupal Prasad (1028) 

7 Bn*. 245. 108 l.»\ 545. (‘20) A.B. 51. 

(c) Shripad v. Vilhal (1025) 40 Bom. 015, 80 I.C. 1 

107, (’25) A. B. 3fld. 

(d) Bax Nani v: Chumlal (U(08) 22 Bom. 073; 

Jai Smgh v. fli.iai Pal (1005) 27 All. 417 ; 


Palin Lai v, Parhati Kuitwar (1015) 
42 I.A. 155, 37 All. 350, 20 I.C. 017, 
(‘15) A.IT. 15. 

( t ) Saint rabax \. Ifammnt tlwmath (1032) 66 
Bom. 208. 140 I.C. 233, (‘32) A.B. 808. 

(/) Vixirasuiulura v. Somusuvttura (1020) 43 
Mad. 870, 50 I.C. 000, (*20) A.M. 451. 
ig) Pannanand v. Shi- C ha ran (1021) 2 Lah. 00, 
50 I.C. 250, (’21,', A.L. 147; Hoshm Lai 
v. Samar -Vcifft <1038) ball. 173, (*37) A.L. 
620. v 

(A) Yayutinada v. Appu (1886) 0 Mad. 44. 
(t) Sooratha v. Kanaka (1020) 43 Mad. 867, 
50 I.C. 585, (’20) A.M. 648. 

(j) C/ia in Sukh Ham v. Parhati (1802) 14 All. 63. 
(*■) Sri Halusu Gurtthngaswami v. Sri Balutu 
Hamalakshmamma (1800) 22 Mad. 308, 26 
I.A. 113; Vyas v. Ij[y«t» (1000) 24 Bom. 
367; Krishna v. Paramshri (1001) 26 
Bom. 637. 
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482. Orphan-—The adoption of an orphan is not valid ( l ), 
except by custom (in). 

The reason of the rule is that a boy can be given in adoption only by his father or his 
mother, which cannot be done in the case of an orphan. The doctrine of Factum valet 
cannot be invoked t.o validatewuch an adopton (n). 

483. Stranger.—A stranger may be adopted though 
there are near relations (o). 

Factum valet.—See notes under the same head *o see. 434 above. 


St. 

482*486 


484. Adoption of same hoy by two persons.—Two persons 
cannot adopt the same boy, even if the persons adopting arc 
brothers. In such .a case, the adoption by each of them is 
invalid (y). 

485. Simultaneous adoptions.— The simultaneous adoption 
of two or more persons is invalid as to all (q). 


Illustration. 

A has two wives, B and C, but has no son. A being desirous to give a son to each 
of them authorizes them to adopt two sons siinult..iicously, one to be adopted by II and 
the other by C. The authority to adopt is invalid, and the adoptions (if any) made 
pursuant to such authority are also invalid. 

Sastri G. Sarkar docs not approve of these ckieisioiis, and observes in his work on 
Hindu law that notwithstanding these decisions suj-h adoptions are made and recognized 
by Hindu society. As to successive adoptions, see see. 108. 


486. Dvyamushyayana or son of two fathers. (/) Where 
a person gives his son to another under an ayrcemhnt that 
he should be considered to be the son of both the natural 
and adoptive fathers, the son so given in Adoption is culled 
“ dvyamushyayana.” 


(2) A dvyamushyayana 
and adoptitvc families (r). In 
in the nitya dvyamushyayana 

(t) liashrtiapn v. Shii hngappa (1873) 10 Hum. 
If.C. 3(38; Vailhxlirujam v. Saleta (1014) 

37 Mad. 320, 15 l.C. 209. Cl*) A.M. 4(10, 
Maregi/a v. R-.nuilaknhmi (1021) 44 Mud. 
200, 00 l.C. 141, ('21) A.M. 331. 

<m) Ramkuhore v. JAinarnqin (1021) 48 I.A. 
405, 40 Cal. 120, C4 l.C. 782, ('22) A.l'C. 

2 [ Dhim.rs j)f the Punjab]; /‘arshottum v. 
Venichand(VJ'il) ij Hon). 754, 01 l.C. 4‘<2, 
(’21) A.U. 147 [.liiinn ot Idar Statei, 
Sukhl-ir v. Manqrunr (1027) 49 All. 302, 
100 l.C. 778, C27) A. A. 252 [Jaalr situated 
In (rwallorl; Run unr liana nt Sin ah v. 
Kunwar Hrij Raj Smart Singh (103 5)(.2 
I.A. 180, 5* AH. 404, 37 Horn. I,.1C. 805, 
160 l.C. 864, (’35) A.l'C. 132 |Jats of 
Ballabfiarh;. 


merits both in his natural 
the case of a person adopted 
form (which depends on the 

(n) (1021) 4* Mad. 200, 00 l.C. Ill, (’21) A M. 

331 , * tipra. 

(o) Stimuli Duma v Oak ntihtn it ml (1878) 3 Cal 

587, 5 I A. 40; Dhurmu v. Ilttinkruthria 
(1886)10 1{om 80. 

(;i) Raj Cmtmar v. Utnrntntr ( 1884) 10 Cal. 088, 
090-07. 

(g) Akhuq Chuntter v. Kiilupalmr (I8.H0) 12 Cal 
400, 12 I A 19H , Sit rrnilrtikry hat v, 
Dotirtjiininulnn (W'.fJ) 10 1 al. 513, 10 I.A 
108. 

(r) Stimuli Ooma vrf UukooUiniind (1878) 3 C-il, ' 
587. 508, 5 I A. 40 50 51 ; Krishna 

v. I’artnnnhri (1001) 25 Born. 537 ; lleltari 
Jjtil v. Shih JmI(VMI) 20 All. 472. 
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stipulation and not on the ceremonies) his sons bom after the 
adoption are entitled to participate in the inheritance of the 
adopter ( s). 


A s to succession to a Dvvamushyayana son, sec sec. 43 (7). 


(3) Where a person gives his only son in adoption to his 
brother, the adoption must be presumed to be in the dvyamush - 
yayana form, unless a stipulation is proved that the adoption 
was to be in the ordinary form. Tn Bombay, however, it has 
been held that there is no such presumption, and that a person 
alleging that an adoption was in the dvyamushyayana form 
must prove that there was an agreement to that effect, even 

if the person adopted was the only son of a brother (t). 

« 

The proposition in sub-sce. (3) is supported by certain observations in Maync’s Hindu 
Law, Uth ed., see. 145, Sarkar's Hindu Law, 5th ed., p. 220, Tagore lectures for 1888 
on Adoption, p. 302, Strange's Hindu Law, vol. 1, p. 80. In the Bombay Presidency, 
however, where the Courts are guided in questions of adoption by the Mitakshara and 
the Vyavahara Alayukha supplemented by the Dattaka Mimansa and the Dattaka 
Chandrika, it has been held that in*every ease of a deyamnshyayana adoption, there 
must be an agreement to that effect, and that such agreement must be proved as much 
in the case of the adoption of an only son of a brother as in any other case. 

(•/) Where a deyamukhyayana dies his property is taken 
jointly and equally by the adoptive mother and natural mother. 
If, after this, the adoptive mother adopts another son the 
natural .mother is not divested e>f the property inherited (u). 


487. Adoption of daughters by naikins (dancing gitfs.)— 
According to the •Bombay and Calcutta decisions, the adoption 
of a daughter by a naikin or dancing girl is invalid notwith¬ 
standing a custom to thp contrary, such custom being regarded 
as immoral (v). According to the Madras decisions, it is 
valid, provided the adoption is not made with the object 
of disposing of the girl for the purposes of‘prostitution (w). 
Even two girls may be adopted provided the practice is sanc¬ 
tioned by custom {x). 


(*) Uanpatrno Shripatriin v. lialknshna (liiriiniu 
(IBM) Bohi. 340. 201 l.C. 033, (’42) A.B. 
103, 44 Bom. L.ll. 333. 

(t) Lunniputirao v. Venkateth (1017) 41 Horn. 
313, 38 l.C. 552, (’10) A.H. OH; JIurhrao 
v. Uhunnrao (IViH) 42 Horn. 277, 44 l.C. 
851. (’17) A.U. it. 

(«) Kanluiea v. Sangangmrda (1042) Bom. 303,, 
20 l.C. 033, (’4U, A.B. 193, 44 Bom. 
L.ll. 207* 

(v) Mathura v. K»u (1880) 4 Bom. 54!*; Uira v. 
Uadha (1913) 37 Bom. 110, 17 l.C. 834 , 


llenroicer v. Jlanscotver (1818) 2 Mori. Dip. 
133 ; (l hast, i v. Vmrao Jan (1803) 20 I.A. 
103, 201-202. 1 But see Manjamna v 
Shwhayirirao (1002) *28*Boin. 491, 495, 
where the adoption was by a prostitute, 
who was not a naikin attached to any 
temple. 

(w) Vrnku v. Mahalinga (1888) 41 Mad. 393 ; 
Muttukannu v. Paramatsauimi (1889) 12 
Mad. 214. But see *lluddati v. Gunupati 
(1912) 23 Mad. L.J. 493, 17 l.C. 422. 

(*) Gangamma v. Kuppammal (1038) Mad. 789. 
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IV. ACT OF ADOPTION AND CEREMONIES INCIDENTAL TO IT. 

\ 

488. Ceremonies relating to adoption.—(I) Tlie ceremonies 
relating to an adoption are— 

(a) the physical act of giving and receiving, with intent 

* to transfer the boy from one family into another 
[s. 489]; 

' . (b) the (hilta hotnam, that is, oblations of clarified butter 
to fire [s. 490]'; and 

(e) other minor ceremonies, such as putresh jay (sacrifice 
for male issue). 

(2) The physical act of giving and receiving is essential 
to the validity of an adoption [s. 489]. 

As to datta Inf mam it is not settled whether its performance 
is essential to the validity of an adoption in every case [s. 490]. 

As to the other minor ceremonies, their performance is 
not necessary to the validity of an adoption (y). 

(3) No religious ceremonies, not even datta hotnam , are 
necessary in the case of Sudras (z). Nor are any religious 
ceremonies necessary amongst Jains (a) or in the Punjab (6). 

489. Giving and receiving. (4) The physical act of 
giving and receiving is absolutely necessary to the validity 
of an adoption. This is so not only in the raise, of the twice 
bom classes, but also in the case of Sudras (c). It is of the 
essence of adoption, and the law does not accept any substitute 
for it. Mere expression of consent, or the execution of a deed of 
adoption, though registered, but not accompanied by an actual 
•delivery of the boy, does not operate as a valid adoption (d). 
To constitute giving and taking in adoption all that is necessary 
is that there should be some overt act to signify the delivery 
of the boy from one family to another (e). 


(y) She. oh Ann v. Bhin/un (1017) 2 L.J. 481, 
41 T C. 37:.. (’17) A 1C 033 ; Met In v. J.ak 
CnUdlli:.) 20 C.W.S. 10, 27 l.C. 39, (’lr.) 
A.C. 214 ; Haul Makund J)rh v. Sri ,/uijan- 
nath (1923) * But. g 09, 482, 72 l.C. 230, 
(’23) A. I'. 423* A s it a Mahon v. Strode 
Mohdii (K>10) 20 C. W N. 001, 35 l.C. 127, 
(’17) A.C. 292 \sudras], 

(*) Shoshinalh v. Krishnatundrri (1881) 0 Cal. 
381, 388, 7 I.A. 250, 255; Indromoni v. 
Beharilal (1880) 5 Cal. 770, 7 I.A. 24 ; Bat 
(lanijadhar Ttlak v. Shrinirat (1915) 42 I.A. 
135, 151. 39 Bom. 441, 440, 29 l.C. 039, 
(’15) A.l*B. 7 ; (1910) 20C.W.N. 901,35 l.C. 
127, (’17) A.C. 292, supra [ put rest i jag 
ceremony]. 


(«) Lakshnu ('hand v. (Julio Bui (1880) 8 All. 319. 
(t) Tupin-r’d “ l’unjal. Ciistomaiy J.IIH,’'u.l lii, 

(I 82. 

(c) (1881 ) 0 Cal 381, 7. I.A 250; supra: 

Bani/anayukainma v. Alvar (1890) 13 
Mail. 214; Btrrshwar v. Ardha (1892) 
J 10 Cal 452, 19 I A 101 . Batak /turn v. 
Satinn Mai (1930) 11 Lali. 003, 128 
l.C 532, (’30^i* L. 579. 

( d ) Shoshinath v Krishnatunderi (1881) 0 Cal. 

381, 388, 7 I.A. 250; Sreenaratn v. 
Srremulty 0 873) 11 Beng. L. Jt. 171, 
I.A. Sup. Vol. 140. » 

(e) 'Utaroti v. fladhabai (1944) Non. 790. 


Ss. 

488,489 
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{2) The power (or right) to give a son. in adoption cannot 
be delegated to any person (/); but the father or mother 
may authorize another person to perform the physical act of 
giving a son in adoption .to a named person (g) and can delegate 
someone to accept the child in adoption on his or op her 
behalf (h) [s. 477]. 


490. Datta homam.—(I) Datta liomam is not essential in 
the case of an adoption in the twice-born classes when the 
adopted son belongs to the same gotra as the adoptive father (i). 
There is a conflict of opinion whether in other cases datta 
homam is necessary. In Madras it was held in Singamma v. 
Venkatacharlu ( j ), a case decided in 1868, that neither datta 
homam nor any other religious ceremony was necessary even 
among Brahmans. This decision was followed in a later 
case where the parties were Kshatryas (k), and in another case 
in which the parties were Nambudri Brahmans (l). The ruling 
in Singamma’ s caso was, however, doubted by the same High 
Court in the under-mentioned cases (m). It is now held that 
datta homam is not necessary for the adoption of a daughter’s 
son (n). In an Allahabad case, where the parties were Dakhani 
Brahmans, it was held that when the boy was the son of a 
daughter or of a brother, mere giving and taking was 
sufficient (o). In Bombay, it has been held that Datta homam is 
necessary (p). The Judicial Committee has not expressed any 
definite opinion on the question, but there is some indication 
of an inclination towards the view that datta homam is 
necessary <»)■ • 

(2) The datta homam may be performed at any time after 
the physical act of giving and receiving: it may be performed 


(/) Hhai/irantla* v. Hujmal ( 1873) 10 Bom. 11.C. 
•241; liashetiapim v. Shiclingappa (1873) 
10 Horn. H.C. 268. 

(g) Jamnabai v. Hay chain! (1883) 7 Horn. 225; 

Sha timing v. Santabui (1001) 25 Horn. 551. 
(A) It chant Viyyamma v. Ayyagari Vcera Venkata 
Sat i/a Sitri/apraka.th Httu (1042) Mail. 803, 
C42) A.M. 370. 

(i) Valttbai v. (.'wind (1900) 24 Horn. 218 ; Bnl 

Gam/adhar Tilak v. Shnnutts I’antiil (1015) 
42 1.A. 135, 30 Horn. 441, 20 I.C. 630, 
(’15) A.l*(\ 7; Govmdayyttr v. Dlrasami 
(1888) 11 Mail. 5 | F.ll.l; (1015) 20 c’.W.N. 
10, 27 I.C. 30, *15) A.C. 214 ; Vedarelli 
x. Mangamma (19u4) 27 Mad. 538, 530. 

(j) (1868) 4 Mad. H.C. 105. 

(k) Chandra Mala v. Mukta Mala (1883) 6 

Mad. 20. 

(l) Shankaran v. Kesaran (1892) 15 Mi.d. 7. 


(in) Venkata v. Subhadra (1884) 7 Mad. 548 ; 
Gocitulayyar x.-Domsatni (1888) 11 Mad. 
5, 0-10[KB.]; ltanganayakamma x. Aluar 
(1800) 13 Mad. 214, 220 IValayan]; 
Sabbarayar v. Hubhammal (1898) 21 Mad. 
407. 

(n) Saminatha v. Vageesan (1940) Mad. 98, 185 

I.C. 37, (’30) A.M. 849. 

(o) Atnmram v. X'adho Hao (1884) 6 All. 276 


{p) Gnvindprasad v. Rindahai (1925) 49 Bom. 
515, 87 I.C. 472, (’25) A.B. 289 [Kano] 
Brahmans]. 

(g) Shonhinalh v. Krishnasunderi (1881) 6 Cal. 
381, 388, 7 I.A. 250, 255; Hal Gangadhar 
Tilak v. Shrinirae 1‘tr.utit (1015) 42 l.A. 
135, 149-150, 39 Bom. 441, 20 I.C. 639 
(’15) A.PC. 7. 
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even after the death of the adoptive father (r), or of tho natural 
father of the boy ($). 


S*. 

490-492 


(3) The ceremony of datta homam may be performed by 
the parties who give, and receive the boy in adoption, or the 
performance thereof may be delegated by them to others (t). 


Datta homam .—Datta homam is tho sacrifice of t he burning of clarified butter, which 
is offered as a sacrifice by tire by way of religious propitiation or oblation (ti). 


Pollution .—It follows from sub-section (<3), that pollution on account of tho death or 
birth of a relation docs not invalidate an adoption made during the period of such pollu¬ 
tion. Tho secular formalities of giving and receiving may be performed by tho adopter, 
though he may be in a state of pollution, while the religious part of tho ceremony may 
be delegated to a priest or to a relation freo from impurity. Even tho physical act of 
giving in adoption may bo delegated to another person. But tho right or tho power to 
give in adoption can be exf rcised only by the father or the mother, and cannot be delegated 
to any person. 

491. Free consent.—(1) Every valid adoption implies tho 
free consent to the adoption of the person giving and the 
person receiving in adoption, and also, it seems, of the person 
adopted, if he is a major at the date of adoption ( v ). 


(2) Where the consent to an adoption is obtained by mis¬ 
representation coercion, fraud, undue inlluence, or mistake, the 
consent is not free, and the adoption is voidable at the option 
of the party whose consent was so obtained (iv). But it may 
be ratified by such party, provided the ratification-does not 
prejudice the rights of other persons (x). 

492. Consideration for adoption.—An adoption is not 
invalid merely because the person giving in adoption receives 
a consideration for the adoption from the person taking in 
adoption, though the promise to pay cannot be enforced in 
law (; y). 


(r) (1898) 21 Mad. 497. nupra; Seetharamamma 
v. Survunarin/nnn (1928) 49 Mad. 989, 67 
I.C. 615, (’26) A.M. 1184; Chin Ana 
Mat hit Ay'tam/ar v. Tkiruvengadammal 
(1942) Mad. 682, 204 I.C. 393, 42 A.M. 
595. . 

(#) Venkata v. Subhudra (1884) 7 Mad. 548> 
550. • . 

(() Lakshmibai v. Ramehandra (1898) 22 Horn. 
590 ; Santappayya v. Rangappayya (1895) 
18 Mad. 397. 

(u) Bat ilangadhar Tilak v. Shrinirat Pandit 
(1915) 42 I.A. 135, 148, 39 Bom. 441, 463, 
29 I.C. fl$l,(’15)A.l*C. 7. 

(«) Sircar’s ’’ Law of Adoption," 2nd Ed., pp. 
279,280; Strange s iiiudu Law, vol. i, p.88. 


(<C) Rayabai V. /{<|5» (1H70) 7 llom. U. C App 1 
Ranginiai/nkumma v. Alum (1890) 13 

Mad. 214, 220-224; .S' onuuekbara v. 

SuhhadraMHjt (1882) fl Horn. 524 ; .Sri 
Rajah Venkata v. .S'n Rajah Rangayya 
(1906) 29 Mad. 437; Shri .S' tiaram v. ,S7m 
llanhar (191 i) 35 floin. 169, 179-180. 8 
I.C. 625. See al«o Rubai Kuluir v. Itarxt- 
ehandra (1874) 13 Bung. I..It. App. 42. 

(x) Sri Rajah Venkata v. Sri Rajah Ranyayya 
(1906) 29 Mad* 437; contra Salt) raj a v. 
VenkataornnX(\\M) 40 Mail. 925. 930, 
936-037, 40 I.C. 518, (’18) A.M. 1072. 

(p) Muragappa v*Nagappa (1906) 20 Mad. 101; 
Xarayan v. fJopalradHl9‘Z2) 46 Bom. 008, 
„ 67 I.C. 850, (’22) A.B. 382. 
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». 493. Adoption cannot be cancelled: renunciation by adopted 

494 son of right of inheritance. -A valid adoption once made cannot 
be cancelled by the adoptive father(z) or other' parties thereto, 
nor can the adopted son renounce his status as such and return 
to his family of birth. But there is nothing to prevent him 
from renouncing his right of inheritance in the adoptive family, 
in which case the inheritance would go to the next heir (a). 


V.—RESULTS OF DATTAK ADOPTION. 


494. Results of adoption. (7) Adoption has the effect 
of transferring the adopted boy from his natural family into 
the adoptive family. It confers upon the-adoptee the same 
rights and privileges in the family of the adopter as thfe legiti¬ 
mate son, except in'a few eases. Those cases<.rclate to marriage 
and adoption, [sub-sec. (-3) below] and to the share on a partition 
between an adopted and an after-born son (6) [s. 497]. 

(2) But while the adopted son acquires the rights of a 
son in the adoptive family, Jie loses all the rights of a son in 
his natural family including the right of claiming any share in 
the estate of his natural father or natural relations or any share 
in the coparcenary property of his natural family. This 
follows from a text of Manu, (Adhyaya, verse 142) which is as 
follows :— 


“ An, adopted son shall never take the family (name) 
and the estate of his natural father; the funeral cake follows 
the family (name) and the estate ; the funeral offerings of Him 
who gives (his son in adoption) cease ( as far as that son is 
concerned).” 

Adoption does not under the Bengal School of Hindu Law 
(Payabhaga law) divest any property which has vested in the 
adopted son by inheritance, gift, or under any "power of self¬ 
acquisition prior to his adoption (c). 


As regards cases governed by the Mitakshara law, it has 
been held by the Madras High Court, that an adoption docs not 
divest any property which has vested in the adopted so,n previous 


(*) Ilhoopathi Xalh Cliaknibarh v. llusrnta 
Kumarer Debrt ( ■3ft. A c. 

(a) Jlvrrt lihndr v. Iloopuhnnknr (1831) 2 llor. 
llep. 650; LakthiiMppti v. ltinmnn (1875) 
12 Horn. If. C. (A. C./'301. 388 ; Mahwlu 
\\ liayuji (18')5) 11) Bom. 23!); J.iinkiirn 
v. fltrji (1030) .'.7 Cal. 1322, 130 l.C. 
250,('31) A.C. 210. 


(ft) Pratapsuiijh v. Aganingii (1019) 46 I.A. 97, 
43 Bom. 778. 50 l.C. 457, (’18) A.PC. 192 ; 
Xagimlaa v. Jinrhoa{ 1916) 43 1.A..56, 67-68, 
40 Horn. 270, 287-288,32 l.C. 403, (’15) 
A.PC. 41. 

(e) Jiehari Lai v. Kailat Chuntter (1896) l.C.W. 
N. 121; Shyamfhatan v. Sriekaran (1929) 
56 Cal. 1135, 120 I C. 157, (’29) A. C. 337. 
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to the adoption ; it has accordingly been held by that Court 
that where coparcenary property has already vested in a person 
as the sole surviving coparcener, and such person is subsequently 
adopted into another family, he does not, by adoption, lose 
his rights in that property (d). Following this decision it has 
been held by the Bombay High Court that a Hindu does not, 
on his adoption, lose the share which he has already obtained 
on partition from his natural father and brothers in his family 
of birth, the reason given being that such share cannot be said 
to be “the estate of his natural father" within the meaning 
of the above text (e). But it has been held by the same High 
Court that where property has vested in a person as the heir 
of his father , and such person is subsequently adopted into 
another family, In? loses by adoption his rights in that property, 
that property being “ the estate of his natural father ” (/). 

(3) Though adoption has the effect of removing the 
adopted son from his natural family into the adoptive family, 
it does not sever the tie of blood between him and the members 
of his natural family. He cannot, therefore, marry in his 
natural family within the prohibited degreo, nor can lie adopt 
from that family a boy whom lit* could not have adopted if 
he had remained in that family (//)* 


(4) The only cases in which an adopted son is not entitled 
to the full rights of a natural-born son are (1) where a son 
is born to the adoptive father after the adoption, and (2) 
where he has been adopted by a disqualified heir. The first 
of these cases is dealt with in sec. 497 below, and the second in 
sec. 102 above. 


(5) Where a married person is given in adoption and such 
person has a son at the date of adoption, the son does not 
like his father lose the gotra and right of inheritance in the 
family of his birth, and does not acquire the gotra and right of 
inheritance in the family into which his father is adopted. The 
wife passes with her husband into the adoptive family because 
according to the Shastras husband and wife form one body (h). 
In such a case if the husband dies the wife cannot adopt her son, 


(d) Venkata Xarsimhu v. Ramjayya (11)00) i 
20 Mud. 437. 4 1 

O) Slahablethwmr v. Subramanya (1923) 47 ! 
Bom. 542, 72 I. U. 300, (’23) A. B. 297 ; 
Manikhai v. (lokulda* (1925) 49 Bom. ! 
520, 87 I. C. 810, (’25) A. B. 363. t 


(/) Dattatraya v. Cmmd (llllfl) 40 Bom. 420, 
34 I. C. 423,J’16) A.B. 210. 

(g) Mootvi v. tJp/mn (185/3) Mad. 8 . 1). 117. 

( h ) Jta/ 70 'rfa v. Romappa (1909) 33 Bom. 669, 

3 1 C. 800. 
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because she has lost the power to give and she cannot be both 
giver and taker (i). But it has been held that when a married 
Hindu is given in adoption and at the time of adoption his wife 
is pregnant, and a son is born to him, the son on his birth passes 
into the adoptive family and is entitled to inherit in that family, 
the reason given being that such a son is born into the adoptive 
family and should therefore be treated as a member of that 
family (j). 

Illustrations. 

(a) A has two sons B and C. A gives C in adoption to X. C is not entitled to 
inherit to A as his son. 

t 

(b) A and B, two brothers, and their respective sons, C and I), are nembers of 
a joint family. A gives his son C in adoption to X. (J loses all his rights as a coparcener 
in his natural family. The, coparcenary which consisted of Vour members before the 
adoption will be reduced after (J'a adoption to a coparcenary of three members only. 

(c) A and his son C are members of an undivided family. A dies, and on his death 

C becomes entitled to the whole of the coparcenary property ns sole surciciny coparcener. 
C's mother then gives C in adoption to Jl. C dot's not, by adoption, lose his rights in 
that property. • 

495. Succession ex-parte paterna.—Subject to the provi¬ 
sions of sec. 497, an adopted son is entitled to inherit in 
the adoptive family as fully as if he were a natural-born son, 
both in the paternal and in' the maternal line. He is entitled 
to inherit to his adoptive father, and to the father and grand¬ 
father and other more distant liheal ancestors of the adoptive 
father. He is also entitled to inherit to the adoptive father’s 
brothers, the adoptive father’s brother’s sons and other collateral 
relations (k). And conversely, the adoptive father and his rela¬ 
tions are entitled to inherit to the adopted boy as if he were 
a son born in the adoptive family. 

A adopts II in conjunction with his wife B. After B'a death A marries <7 by whom 
he has a son G born to him. After O s death, A marries D; there is no issue of this 
marriage. A then dies leaving II, G and I). Subsequently D dies leaving stridhana. 
Who is entitled to D' s stridhana ? II and G as the eapindas of A are entitled in equal 
shares ( l ) [sec. 147]. 

M 

496. Succession ex-parte matema.—(2) An adopted son 
is entitled to inherit to li is adoptive mother and her relations, 
as, for iAstanc^, her father and brothers. And, conversely, 

-n__._ 

(i) Sharat Chandra v. Shanta Bai (1945) Nag. Cal. 302, 8 I. A. 220; Chandrtshxcar v. 

544. Buheshwar (1020) 5 Pat. 777, 101 I. C. 

(j) Adri v. Fakirtppa (1918) 12 Bom. 547, 40 209, (’27) A. P. 61 [Mifhllal. 

I. C. 044, (’18) A. B. 168. (|) Qangadhar v. Jtira Lot (1910) 43 Cal. 944, 

Ik) Padma Kamari v. Court of Wards (1882) 8 34 I. C. 10, (’17) A.C. 575. 
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the adoptive mother and her relations are entitled to inherit 
to him ( m ). 

(2) Even if the wife of the adopter was dead at the date 
of adoption, the adopted son becomes her son by virtue of the 
adoption, and is entitled as such to inherit to the relations in 
her father’s family (n). An adoption by a l [indu widower being 
valid, the adoption will take effect as if the son had been adopted 
in the life time of the deceased wife of the adoptive father. 
The adopted son will divest all estates which had vested beforo 
the adoption on the death of the adoptive mother by reversion 
to her parent’s family being Stridhanam property which she 
had inherited. An alleged custom that such a reverter 
would exclude a son adopted after the wife’s death was 
not established (oj. 

(d) Where a Hindu, having two or more wives, makes an 
adoption in conjunction with one of them specially selected for 
the purpose, the wife so selected ranks as the adoptive mother, 
and the other wives as mere step-mothers. The adopted son 
inherits only to the adoptive mother and to her relations, and 
she alone and her relations can inherit to him. The same prin¬ 
ciple applies when an adoption is made by one of several widows 
in pursuance of an authority left ho her alone (/>). In other 
cases, it is not settled whether the adopted son inherits to all 
the wives of the adoptive father and their Dilations (q\. 

m Illustration. 

A, who has two wives B and (', adopts a son I) in conjunction with his wife B. ,1 
dies, and on his death XJ succeeds to his estate. I) then dies unmarried. B is entitled 
to inherit to D as his mother to the entire exclusion of V : Annupurni v. Forbes (1000) 
23 Mad. 1, 20 T. A. 246. 

I' 

497. Son born after adoption.- (/) The statement of law 
in the above sections that an adopted son is entitled to inherit 
just as if ho were a natural-born son, is subject to the exception 
mentioned below:— 

Where a son^s bom after adoption to the adoptive father, 
(a) the adopted son does not, on a partition between him and 

<m) Kali Komul v. IJnui Shunter (1884) 10 Cal. (») Sitiul/uuinm/i v. \i^.talaxuhlnt (1 I'J Mad. 

232„10 I.A. 13S ; Kadha l’raxad v. Ilanre 'HI. 1*7 I. C. 115. ('2H) A. M 1203. 

Marti (190(1) 33 Cal. 947 ; Daltalraya v. to) Suhrunvinmm v. Muthuih Cheltiar (194. r >) 

Oangabai (1922) 48 Bom. 541, 77 J. c. Mail. 83H. -i 

17, (’22) X. 11. 321; Soumtharapandian (p) Annnpura.it v. Forbei (,1899) 23 Mail. 1, 28 

Ayyanqar v. Periaveni I'heian (1933) 56 I.A. 248. 

Mail. 759, 145 I.C. 534, (’33) A.M. 500. I (?) Ma>no's Hindu Law, a. 167. 


s». 

496, 497 
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St. the after-born natural son, share equally with him as he would 
497,498 } iave (j one if } ie wcre a natural son, but he takes— 

(1) in Bengal, one-third of the adoptive father’s estate ; 

(2) in Benares, one-fourth of the estate ; and 

(3) in the Bombay and Madras Presidencies, one-fifth of 
the estate (r ); and 

(b) if the estate is impartible, the aurasa son alone succoeds 
to it (s). 


Except as aforesaid an adopted son is entitled to the same 
share as a legitimate son [ill. (b)]. ’ „ 

( 2) Among Sudras in Madras and Bengal, an adopted 
son shares equally with the after-bom natural son (t ); in 
Bombay, he takes one-fifth of the estate [u). 


(3) The same rules apply on a partition in the life-time 
of the father. Thus in Madras the father and the after-born 
natural son will each take four shares and the adopted son one 
share in the whole estate. 

v 

Illustrations. 

i 

(ft) A, n, childless Hindu, adopts a Hon B. A son C is then born to A\ A dies 
leaving property worth Its. 3,000. Jn Bengal, B would take 11s. 1,000 and C Its. 2,000 
In Benares B would take Its. 750, and C Htf. 2,250. In Bombay and Madras, B would 
take Rs. GoO, and C Its. 2,400. 

(b) A and B arc two brothers. A has a son C. B, who has no son, adopts Br. The 
parties are all members <vf a joint family governed by the Mitakshnra law. After the 
death of A and B, D sues (J for a partition. D is entitled to a share equal to that taken 
by C, that is, D 's adoptive father’s brother's son : A 'ngindas v. Bachoo (1915) 43 I. A. 
50, 40 Born. 270, 32 1. C, 405, (A5) A.l’C. 41, overruling the Calcutta and Bombay 
decisions rioted below (v), where it was held that D was entitled not to a share equal 
to that taken by C, but to the smaller shares as if C was an after-born son. 


498. Rights of adopted son in separate property—Power of 
adoptive father to dispose of separate property. (/) A Hindu 
adopting a son does not thereby deprive himself of the power 
lie has to dispose of his separate property by. gift or will. 
There is no implied contract on the part of the ^adoptive 


(r) Uirutpa v. Kingapa (1893) 17 Bom. 100; 
Ayyaiu v. NilatUCytti (1802) 1 Mad. H. C. 

hebgouda v. Shiddangouda (1030) Bom. 314 . 
•rraiu v. Subbarayadi: (1921) 48 I.A. 280, 
44 Mad. 05B, 01 I.C. 090, (’22) A.PC. 71 ; 
Aiita v. Ktrods (1916) 20 C. W. N. 901, 
35 1. C. 127, (’17) A. C. 202. 


(«) Tukaratnx. Ramchandra (1925) 40 Bom. 672, 
89 I. C. 984, (’25) A. B. 425. 

(r) Raghubanund Doss v. Sadhu L'hum (1879) 
4 Cal. 425; Bachoo v. Kagindas (1914) 16 
Bom. L.R. 263, 23 I.O: 912. (’14) A.B. 38. 
See also Raja v. Subbaraya (1888) 7 Mad. 
623. 
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father, in consideration of the gift of his son by the natural 
father, that he will not dispose of his property by gift or will (w;). 

(2) An adopted son does not stand in a better position, 
with regard to the separate property of his adoptive father, 
than a natural born Son ; and there is nothing in the Hindu 
law to prevent a father from disposing of by will his separate 
property, and so defeating the rights by inheritance of his 
son (x). But where the boy is given in adoption under an 
express agreement that the adoptive father shall not dispose 
of liis property to the prejudice of the adopted son, the adoptive 
father cannot dispose of the property to the boy's prejudice^/). 

(3) # An alienation by way of gift by the adoptive father 
of his separate property prior to the adoption is binding on 
the adopted son (zj. 

The will of a Hindu disposing of his separate property 
is not revoked by the subsequent adoption of a son by him (a). 
Where a Hindu disposes of his separate property by will, 
and an adoption is made to him by his widow after his death, 
the disposition by will is not affected by the adoption, for the 
will speaks as at the death of the testator, and the property 
is carried away before the adoption takes place (h). The 
adopted son takes subject to the provisions of the will (c). 

This section applies also to property held by a father in Bon«»nl, he having an absolute 
power to dispose of his property, whether ancestral or self-acquired (s. 2741. 

499. Rights of adopted son in coparcenary property. (/) 
An alienation of coparcenary property, valid when it was 
made, is binding upon a son adopted after the date of alienation 
[s. 270 (-3)] (d). 

In provinces referred to in set*. '208, an alicnatiqn by a 
coparcener of his share in the coparcenary property made 
without legal rfeccssity or in excess of his interest in the 
coparcenary property, is binding upon a coparcener adopted 
after tlie date of the alienation (c). 


( 10 ) Sri Ham Venkata Suri/a v. Court of Wants 
(11)39) 22 Mad. S83, 2(WT. A. 83 . Surrenitra- 
nath v. Kata C Ini tit (1907) 12 C.W .N. 
668; Rursbotam v. Vasadev < 1871) 8 
Boin. II. C. O.C. 190. 

(s) Purshotam v. Vasudeo (1871) 8 Bom. If. C. O. 
C. 1968' Subha Ileddi v. Doraisami (1907) 
30 Mad. 369. 

(y) SuremWakeshan v. Doorqasundari (1892) 
10 Cai. 513, 586, 19 I.A. 108, 132. 

(<) Sea Kalyanafundaram v. Karuppa (1027) 
54 I.A. 89. 60 Mad. 193. 100 I.C. 105, (*27) 
A.FC. 42 [gift beiore adoption). 


(a) See I'uiai/ak v. (Juiimtrav (1809) 0 Horn. If. 

C. 221, 229. 

(b) Krishnamiirllii v. Kriihnamurthi (1927) 54 

I A. 218, 202, 50 Mad. 508, 518 , 101 
• l.C. 779, (’27) A.I’C. 139. 

(e) Vtn katana rat ) niha v Suhha Han (1923) 
40 Mad. 300. 73 fX. 991. (’23) A.M. 370. 
Id) Vmanna v. Saqfmma (1929) 52 Mad. 398, 
118 I.C. 821,' (’29) A M. 296; Jlrii Itaj 
Satan v. Alliance Hank of Simla (1930) 17. 
Ball. 080 (’30) A. I.. 940. 

(e) Basairantappa v. Mallajfjpa (1930) Born. 245, 
.(’39) A. B. 178. 


St. 

498,499 
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(2) Where an adoption is made by a member of a joint 
family governed by the Mitakshara law, the adopted son 
becomes a member of the coparcenary from the moment of 
his adoption, and the adoptive father has no power either by 
deed or will to interfere with the rights of survivorship of the 
adopted son in the coparcenary property. The same principle 
applies where an adoption is made by a sole surviving 
coparcener subject, however, to any agreement binding the 
adopted son such as is mentioned in sec. 368 above (/). See 
also sec. 500. 

This section applies to ancestral property in cases governed by the Mitakshara law. 
.Just as tho father cannot by deed or will defeat the rights of survivorship of a natural 
born son, so he cannot defeat the rights of survivorship of an adopted son. 

(3) Where the last male owner makes a valid bequest 
of his property and also gives his widow power to adopt, the 
adopted son is bound by the disposition in the will. If, under 
the will, the widow is entitled to a life estate in the property 
and the adopted son to a vested remainder and to a certain 
sum for his maintenance, it is competent to him to convey his 
interest to the widow and thus enlarge the life estate into an 
absolute estate in consideration of tho increase of the amount 
of maintenance (</). 

(4) Where a Hindu (A) adopted a son and by a registered 
deed of adoption provided that his wife should enjoy the 
property in her own right for her life, it was held that the deed 
did not affect the rights of a son adopted by the widow of 
yl\s pre-deceased undivided brother, as it could not be regarded 
as a family arrangement as far as the second adopted son 
is concerned and he was entitled to his share (h). 

500. Agreements curtailing rights of adopted son.—(/) 
Where the adopted son was a major at the time of the adop¬ 
tion; he may by an agreement with the adoptive father or the 
adopting widow made before the adoption, consent to a 
limitation of his rights in the property of his adoptive 
father ( i ). ’ - 

(/) Villa Batten v. Yunevamma (1874) 8 Mad. 600. 

H.O. fl . Yenka'anarat/ana v. Subbaminal (A) Laxmihai v. Keshanao (1041) Bom. 306, 
(1915) 43 I.A. 2*. 30 Ma<l. 107, 33 I.C. 197 J.O. 192, 43 Bom. L.H. 214, ('41) 

383, (’15) A. PC. 37 . Parmananil v. Shit) A. B. 193. * 

Charan Das (1921) ,2 Lnh. 69, 59 I.C’. 250, (i) Kashibaiv. Tatya (1916) 40 Bom. 668, 86 I.C. 

(’21) A. L. 147. * 546, C16) A.B. 312 ; sPanrfuranc v. Nar- 

(o) Basemt Kumar Bam v. Ram Shankar Ray madahai Bam Krishna (1932) 66 Bom. 305, 

(1932) 59 Cal. 859, 138 I.C. 882, (’32) A.C. 140 I.C. 200, (’32) A.B. 571. 
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(2) Where the adopted son is a minor, the question arises 
whether it is competent to his natural father to enter into an 
agreement with the adoptive father or the adopting widow 
limiting his son's rights in the property of the adoptive father. 
This question came* up before the Judicial Committee in 
Krishnamurthi v. Krishnamurthi (j) where it was held that 
having regard to a consensus of judicial decisions [excepting 
that’in Jagannadha v. Papamma ( 1803 ) 10 Mad. 400 ], an 
arrangement made on the adoption of a minor whereby the 
widow of the adoptive father is to enjoy his property during 
her lifetime, or for a less period , that arrangement being con¬ 
sented to by the natural father before the adoption, is to be 
regarded* as valid by custom (k). “ As soon, however, as 

the arrangements go beyond that. either give the widow 
property absolutely or give the property to strangers, they 
think no custom as to this lias been proved to exist and that 
such arrangements are against the radical view of Hindu law.” 
An agreement or consent by the natural father is not effectual 
in law or by custom to validate any other disposition taking 
effect after the adoption and cur railing the rights of the adopted 
son in property in which lie acquires a present and an immediate 
interest by virtue of the adoption. 

The High Court of Madras ( l ), however, has held that an 
agreement between the adopting mother and the natural father 
whereby a portion of her husband’s estate is settled upon 
her fpr her absolute use and enjoyment with powers of aliena¬ 
tion is valid and binding on the adopted son* if the agreement 
is fair, reasonable jand beneficial to him, and that the principle 
of the Full Bench ruling of that Court in Visalakshi v. 
Siva llamier (m), as regards agreements between the ajlopting 
widow and the natural father, namely, that such agreements 
are valid if they’are fair and reasonable, has not been affected 
by the Privy Council ruling referred to above. 


In the Madras case referred to above, llamcsam, J., said that the word “ properly ” 
in the sentence from the judgment of the Privy Council set out above referred to tiro 
whole property, and s not to a part thereof. 


(j) (11)27) 64 I.A. 248, ^>0 Mad. 508, 101 l.r. 
779, (*J7) A.»»C. 139. Si*' also Hhtrya 
Itabidat Singh v. lndar Kunwar (IK*,'}) 
18 I.A. 53, 59, 16 Cal. 550, 5114 ; Chilho 
v. Janaki (1874) 11 Horn. H.C. luo, 
RarjL\. Lakshmibai (1887) 11 Horn. 381 , 
Laksnmi v. Subramanya (1880) 12 Mad. 
490; Visalakshi v. Sira llamier (1904) 
27 Mad. 577; Balmml Singh v. Joti 
I'rasad (1918) 40 All. 602, 47 I.C. 5011, 
(‘18) A.A. 115; Durgi v. Kanhaiya Lai 


(1927) 49 All. 579, 1UL I C. 078, ('27) A.A. 
,387. 

(k) Uemeiulra Xuth v. .hnmenilra (1930) 03 

Cal. 155, 159 I C ] 101, (’35) A.C. 702; 
Uanursi Dux ■* Sumut 1‘rasml (1930) 
58 All. 1019, 104 I.C. 1017, ("Ml) A A. 
041. 

(l) It a j it v. Xaqanfinal (1929) 52 Mail. 128, 

113 I.C. 4*49, (’28) A M* 1289. 

(m) (1604) 27 Mad. 577 [Kll.]. 


S. 500 
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S. 500 (3) Though an agreement going beyond that sanctioned 

by custom does not bind the minor, it is not void, and it may 
be ratified by the adopted son on attaining majority, in which 
case he will be held bound by it (n). 

< 

Illustrations. 

(a) A, tho sole surviving member of a joint Hindu family, makes a will whereby 
he bequeaths part of the joint family properly to a son whom he is about to adopt, part 
to his widow for life, part to kindred and part to charity. Before the adoption takes 
place the natural father of the adopted boy executes a deed by which he consents to the 
provisions of the will. Immediately thereafter the testator adopts the son with all due 
ceremony. The will is not binding upon the adopted son : Krishnamurthi v. Krishna- 
murlhi (1927) 54 T.A. 248, GO Mad. 508, 101 l.C. 779, (’27) A.PC. 139. 

(b) A grant of an annual sum for the purpose of lighting lamps in a temple made 
l*y the adoptive father at the time of adoption out of joint family property docs not l)Ihd 
the adopted son, though it may be made with the consent <,d the natural father, unless 
such grant is recognised by custom as a grant that can be properly made at the time of 
adoption: Halkrishna v. Khri Uttar (1919) 43 Bom. 542, 50 l.C. 912, (’19) A.B. 101. 

(c) 'Che following agreements are also invalid : 

(1) an agreement providing that the widow should have all the rights to which 
sho would have been entitled in the absence of a son : Purshottam v. 
Rakhnuibai (1914) l<i Bcfin. L.R. 57, 23 l.C. 599, (’14) A. B. 28. 

(2) an agreement enabling the widow to make a gift of a part of her husband’s 
property to her brother : Van kappa v. Fakiryowda (190(5) 8 Bom. L.It. 340. 

(3) an agreement enabling tho widow to settle immoveable property forming 
part of her husband's estate in favour of her daughter : Vyasacharya v. 
Venkubai (1913) 37 Bom. 251, 17 l.C. 741. 

In Krishnamurthi v. Krishnamurthi referred to above, it was held by their Lordships 
of the l’ri\^y Council that the consent of the natural father as such cannot affect the rights 
of the boy, for those rights do not arise until after his rights as a natural father become 
non-existent. It was also held that the natural father cannot bind his son by his Consent 
given as guardian and >kalinger of the estate of his son, for “ the natural father is not 
managing the estate of his child when the estate referred to \s the estate which ho will 
only get after adoption by another person.” As to the doctrine of approbate and 
reprobate resorted to in some casus in support of the validity of the agreements now 
under consideration their Lordships said : “ Next, can the case be solved by tho doctrine 

of approbate and reprobate ? Their Lordships think clearly not, for tho doctrine of 
approbate ami reprobate assumes election, ami the adopted soh has no election. He 
cannot undo the adoption and be as ho was.” Their Lordships eventually held that the 
only ground on which even an agreement limiting tho enjoyment by a widow of her 
husband's property during her lifetime could bq upheld was that such an agreement 
was sanctioned by custom established by the consensus of judicial decisions. 

t 

VI.—DIVESTING OF ESTATE ON ADOPTION BY WIDOW. 

Preliminary note. —The question of divesting of estate by adoption can only arise 
when the adoption is made by a widow after her husband’s death. It can never arise 
when an adoption is made by a man in his lifetime; for, in that case, his estate vests, 

(n) llantasatni v .V eneatramaiyan (1870) 2 Mad. Subramania Chettiar v. Velayudan. Chettiar 

01. 101, 6 I.A. 100, 208; Kali Das v. (1032) 55 Mad. 408, 135 l.C. 311, (’31) 

Bijai Hhanker (1801) 13 All. 301, 393 ; A.M. 808. 
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on his death, in the adopted son as his nearest heir, and it cannot vest in any other 
person. But when an adoption is made by a widow after her husband's death, it may be 
that his estate is, at the date of adoption, vested in the widow as his heir or it may he 
that it has passed to others and vested in them as in illustration (e) to section 502 below. 
The question then arises whether the adopt oil son is entitled to the estate of his adoptive 
father in whose soccer's hands it may be at the date of adoption. The answer is in the 
negative ^lie is entitled to it in serlnin cases only, these being the eases set forth in 
section 502 below. 

Again, if the adoptive father was a member of a joint familv governed by the Mitak- 
shara law at the time of his death, it may he that- his interest which passed to his copar¬ 
ceners fey survivorship is still vested in them at. the date of adoption by the widow, or 
it may bo that it has passed from the sole surviving coparcener oil his death to his heirs. 
In the former ease the adoption vests in the adopted son the coparcenary interest of 
his adoptive father. As to the latter ease there is a conflict- of opinion. This subject 
is dealt with in section 5045 below. 

The subject-matter of see. 502 is closely connected with that of sec. 471, namely, 
"Termination of widow's power to adopt.” Tim two sections relate to tho same subject 
in different forms.” „ 

501. Vesting and divesting of estate. A valid adoption by 
a widow, if her husband was divided at the time of his death, 
may divest an estate of inheritance. It may, if her husband 
was. a member of a joint family governed by the Mitakshara 
law, divest rights acquired by survivorship. The question 
what estate of inheritance is di\ested by adoption, is dealt 
with in sections 502 and 503 belovv. The. question in what 
cases adoption can divest rights acquired by sareirnrship , is 
dealt with in section 500 below. ( But now see notes to secs. 
471 and 472. J 

502. Divesting of estate of inheritance. -Where a widow 
adopts, one of tho objects of adoption is to perpetuate the 
adoptive father’s name by securing an heir ’(s. 447). It now 
remains to be seed how far this object is attained. 

fn the cases mentioned in s. 47L (l) the adoption i.s valid. 
The widow di vests herself and the adopted son gets the property. 
[ Vide ills, (a ) to \e) of s. 471.] 

In the eases mentioned in s. 471 (2) (a) the, adoption is in 
valid. No question of divesting the estate arises. ( Vide, ills, (f) 
and (g) of s. 471.) „ 

i 

In t'i’ie’case mentioned in s. 471 ( 2 ) (b) the adoption is 
valid and divests the property. 

•7 

In the case mentioned in- a. 471 (2) (c) the same result 
ought to follow. 

10 


Ss. 

500-502 
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But a valid adoption does not divest the estate of a person 
other than the adoptive father which had passed to his heir 
prior to his adoption, even if the adopted son might have 
succeeded to it if the adoption had been made earlier, (i.e.) 
prior to the opening of the succession. 

Illustrations. 

(a) A dies leaving three widows, and S IF, the widow of a predeceased son. On 
A 's death his estate vests in his widows. Sir then adopts a son to her husband. The 
adoption does not divest the estate vested in A 's widows: Dharnidhar v. Chinto (1806) 
20 Born. 250. 

(Ii) A dies leaving a widow 11' and a brother 5. On A’s death his estate vests 
in IF asliis heir. B then dies leaving a widow r BW with authority to her to adopt a son. 
On 5’s death, his (‘state vests in BW as his heir. While If' is still alive. BW adoptB a 
son X to her husband B. The adoption is valid, but it will only divest the estate of 
B vested in BW so as to vest it in X ; it cannot divest the estate of A vested in^iF. 
On IF’s death, however, the estate of A will pass to X as M’s nephew. Fee tho 
next illustration. 


(e) In the ease put in ill. (I>) HW adopts X after the death of 1C, and after the estate 
of A has passed on l!”s death to M's m/rimlni. The adoption will not divest the estate 
of A vested in his sapindaf: Knlly Pwsunno Ghose v. Gocool Chumler (1877) 2 Cal. 295. 


(d) .4 dies leaving a widow II’, and two brothers B and 51. On M’s death 
his estate vests in If' as his heir. B ({ies leaving a son BS. Then 51 dies leaving a widow 
51II’ with authority to her to adopt a son to him. While IK is alive, 51 IF adopts a son 
Jf to her husband 51. The adoption is valid ; it will divest tho estate of 51 vested in 
51 H’ ami vest it in A', but it will not divert the estate of A vested in If'. On U”s death, 
however, t he heirs to the estate of A' will be his brothers’ sons BS and Xi and they will 
inherit the property in equal shares, i But if 51 IF adopts X after IF’s death and after 
the estate of .1 has vested in US as his brother’s son, X cannot, on his adoption, demand 
from BS half the propert y of 4, not even if the adoption was delayed beyond IF’s lifetime 
by the fra^d of BS : Hhuhani’sirari Debt v. Wileomul (188(1) 12 Cal. 18, 12 I.A. 137. This 
case was distinguished in Ananthu Bikkappa v. Shankar (1914) 70 I.A. 232, and applied 
and followed by the I’atna High Court (o). \ 


503. Further case of divesting of estate in Bombay.—It is 
clear from s. 471 that the widow’s power*to adopt is at an 
end in some cases. If she does adopt in such a case, the 
adoption is invalid, and it does not divest the estate vested 
in another. Tt has, however, been held by the High Court of 
Bombay (p), that if the widow in such cases adopts with the 
consent of the person in whom the estate was vested, the 
adoption is not only valid, but-it divests the estate vested 
in the consenting party. The High Court of Bombay stands 
alone in holding this view. The High Court of,, Madras has 
expressly dissented from'it (</). 


(o) Chandra Chaor DeW. I'i bhuti Jihutshan JJrm 
(1944) 23 l*at. 7(53. 

(;>) Balm v. Huttwji (1897) 21 Horn. 310; 
Pai/apa \ Appiinna (1899) 23 Bom. 327 ; 
B hi map pa v. Banana (1903) 29 Bom. 


400 ; Siddnppa v. Singang^tda (1014) 38 
Bom. 724, 27 I.C. 51, (’14) A.B. 107. 

(?) Annan,mah v. Mabbu Dali Reddi (1875) 8 
Mad. II.0. 1( 8. 
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Illustrations. 

(a) A and B are divided brothers. A has a son S who dies in his lifetime leaving 
a widow 8 II'. .4 dies, and on his death his estate vests in B as his nearest heir. Here 
the estate being vested in B, /S'll r cannot adopt to her husband 8. SH' then adopts a 
son with B's consent. The adoption is valid, and it will divest the estate [of .1] vested 
in B, and vest it in the adopted son : Bnbu v. llatnoji (18D7) 21 Horn. 31!). 

(b) *A dies leaving a widow and a daughter-in-law S B\ On A'a death his estate 
vests in his widow. .S'H’ then adopts a son to her husband with the consent of .4’s widow. 
The adoption is validated by the consent, and it will divest ihe estate [of A] vested in 
A’s willow, and vest it in the adopted son : Payappi v. A ppm na (1883) 23 Bom. 327. 
As A’a estate vests in the adopted son, the power of .-l’s widow to adopt a son to .1 comes 
to an end : Vainan v. Yenkaji (1921) 45 Bom. 829, 61 l.<\ 460, ('21) A.B. 55. 

It will be remembered that in the Madras and Bombay Presidencies a widow may 
adopt even without any authority from her husband. In Madras, she must in such a 
case obtain the consent of her husband's sapimlas, even if the estate of her husband is 
vested in her [s. 462). In Bombay, she does not require the consent of any person if her 
husband’s estate is vesteil in her [s. 463]. But if her husband’s pstato is vested in a third 
party, she may adopt witWthe consent of that party, and an adoption made with such 
consent is valid. 

504. Stridhana not divested.—Adoption by a widow does 
not divest her stridhana (r). 

505. Maintenance of widow on divesting of estate.— 

Subject to any agreement that may have been made by the 
widow prior to adoption [s. 500], a widow whose estate is 
divested by adoption is entitled only to maintenance out of 
her husband’s property ( 5 ). , 

In fact, her rights are reduced to what they would have been if the husband had loft 
a son. • 

506. Adoption by widow in a joint family.—When a 
member of a joint family governed by the Mitakshara law 
dies and the widow validly adopts a son to*him (ss. 402 (2), 
463 (3), 472 and 473], a coparcenary interest in the joint property 
is immediately created by the adoption co-extensive with 
that which the deceased coparcener had, and it vests at once 
in the adopted son. 

Illustrations. 

(a) In the ills, (a) and (b) to sec. 472 the adopted son becomes a member of the 
coparcenary and is entitled to the share of his adoptive father. 

(b) In the ills, (d), (e) and (f) to see. 472 the adopted son being in the senior line 
becomes entitled to zetjiiiiiary, raj, or talukdary respectively by the ruloof lineal primo¬ 
geniture [s. 510] und thus divests the junior member of the family in whom the property 
has been vested in the interval between the death of tno adoptive father and the adoption. 

(c) In ill. (g) to see. 472 the adopted son P is entitled to jimif\t ate and divests the 
Thakoro in Whom it is vested subject to boinj; divested by adoption. 

(s) Jamnahai v, lta<is'iand (1 #■<.)) 7 }} ,tn. 225; 
Uulel v. .Imliln (1903) 25 All. 200. 


Ss. 

503-506 


(r) West and Bu’Mer, 4th cd., 1033. 
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The fai t that only one member of the joint family tui vivos at the time of adoption 
aw in ills, (a) and (b), is no bar to an adoption in the joint family. The family continues 
to be joint so Ion«r ns any widow remains in it with a power to adopt. A & IS two brothers, 
were mcrnbois of joint family. .-1 died leaving a widow. IS afterwards adopted V and 
relinquished the property to I). A 's widow now adopted. It was held that the adoption 
was valid and that the adopted son could elairn a repartition of the property in the 
hands of .S', but was not entitled to the Watan that belonged to the family ( t}. 

The joint family does not eome to an end on the death of the last male coparcener. 
It. continues to exist so long as a widow of a coparcener remains. If there is one 
widow she can adopt, and the adopted son will divest ihe propci ty, wherever it invested 
at the time Ui). 

If then* ib more than one widow both can adopt, both adoptions are valid ( v ) 
except wjicn the two widows are in the. relation of mother-in-law and daughter-in-law. 
In the last ease only the first adoption is valid. 


VII.—ALIENATIONS MADE PRIOR TO ADOPTION. 


507. Adopted son’s rights date from adoption.—The rights 
of ail adopted soil arise for the first time on his adoption. 
Even wlteie the adoption is made by a widow, his rights do 
not relate baek (as was supposed at one time) to the date of the 
death of the adoptive father (w). But where an adoption is 
made by a widow, the adopted son has a right, in certain eases, 
to impeach alienations by her, though made prior to his 
adoption | s. 50!)]. 


In the ease in which lhe above proposition was laid down, it was aigued before the 
Judicial Committee, that a widow who had rcccivid an authoiity from her husband to 
adopt, should be considered as picgnant at the date of his death, and that the son adopt¬ 
ed by her should he icguidcd as a posthumous son ; hut the Judicial Committee refused 
to act upifh any such fanciful analogy, and held that although a son, when adopted, 
acquires at once the full lights of a natmal-hoin sou, his lights cannot iclate baek to 
any eailier peiiod. 1 


508. Alienations by adoptive father prior to adoption.—An 
adopted son is bound bv alienations made by his adoptive 
father prior to the adoption to the same extent as a natural- 
born son would be [s. 408 (3), s. 4!M) (/)]. 


509. Alienations by widow before adoption.—(/) The 
rights of «m adopted son spring into existence at the moment 
of adoption , and displace the lights of the widow and of all 
persons claiming under a title derived from her. The result 
of the adoption being to divest the widow's estate, the widow 
cannot, after adoption alienate any portion of her luisband’s 
estate for any*purpose whatever. 


( 1 ) Ru iiHU'hn mint bhunlur Api'iiittu' 

( UU.M Hum. 

(ii) I'mulm v Sum (ll'3<>) Cl) Item. lOi!, 38 


Hum. t, K. 1UU, Hi:* I.r. 133. (’30) A. J». 
130. u 

(v) Mil lhunjuiJi v Vtiiuiii (11)39) Nac. 88. 
(«) limit mult ss v. Xiiiiiifc (Is jb'i 7 >1.1.A. 189. 
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(2) As regards alienations made by the widow before tho 
adoption, if they are made for a legal necessity [ss. 181 A, 181 B], 
or with the consent of the next reversioners [s. 183], the adopted 
son is as much bound bv them as the reversioners would bo ($). 
If thop widow and the* next reversioner with full rights such as 
a male reversioner or a daughter in Bombay (</) join in the 
alienation of the whole estate, the transaction may be regarded 
as a'surrender, and is, therefore, valid though there is no legal 
necessity. But if the alienation was made without legal 
necessity or without the consent of the reversioners, the aliena¬ 
tion is valid to the extent only of the widow’s interest in the 
estate ujo to the date of adoption. After adoption tho alienee 
has no power to retain the property as against the adopted 
son unless the claim of the adopted son has become barred by 
limitation. The rights of the adopted son do not await the 
determination of the widow's estate by her death as in the 
case’ of reversioners (z). 


.Hit nation with consent of itivraioucm.- If the alienation was mack 1 by tho widow 
with tho consent of the next reversioners, but under circumstances which do not raise 
a presumption of legal necessity, the Court will upon proof of those circumstances set 
aside the alienation as against the adopted son («) [s. l.H.'t ]. 

* • 

Limitation.- -The period of limitation for a suit by an adopted soil against an alienee 

from the widow is 12 years from the date when ^ he possession of the alienee becomes 
adverse to him ; see Indian Limitation Act, 1908, ait. 14*1. Where a sale is not for legal 
necessity, the adopted son is entitled to trca^it us a nullity, and he may sue for possession 
without suing to have the sale set aside (6); lienee nit. ill of the Indian Liiuttnlinn Act, 

1908, will not come in his way (/>). See notes to see. 209. 

• 

A son adopted by a widow after the death of the liist adopted son divests the adoptive 
mother of the estate inheuted by her from her liist adopted son and is iinalfeeted by 
alienations made by her without necessity (<■). 

VIII.—EFFECTS OF INVALID ADOPTION. 


Ss. 

509,510 


510. Effects* of invalid adoption. As a general rule it may 
be laid down tliat where there hits been an adoption in form, 
but such adoption is invalid, the adopted son doe.s not acquire 


(x) J.iiksltutunn y.’u a v. Lakslimi (1882) 4 Mud. 1 
i00; Lakshina iflihau «v. ItuUhnbai (lss?) 

11 Bum. 000; vv. Onltaji (1805) ltl 
Bum. : J 4 >; ItiTu Xaiw/an v. Katun (1890) : 
Hi Bum. 801). 

(V) Vishnu/ita v. Antic (11)34) 58 Horn. 52I, 
154 1 C. 262, (34) A.B. 251. 

(/) (1887) 11 iloiii. 001), supra ; (181)5) 11) 
Horn *801). supra, Uuinknshna v, Tnpu- 
rubut (1000) 33 Bum. 88, 1 I. * 
li47; Vaith/anath \. 8 m it bn (1018) 

41 Mad. 75, 42 J. C. 215, fife) A M. 400 
I KB] oviTilhnp Sra-ramttlu v. hus- 
lammu (1003) 20 Mail. 143 ; 1‘ilu \ . Kabajl ' 


(10101 31 Bum. J05, 4 I. C 581 Imvulid 
burrciuiur—biibiseqiiciit aduptionl, Sakha- 
ran\ v. T haunt (1027) .>1 Bum. 1010, 107 
I.C. 205, (’28) A. II. 20 [mv.illd -iirri*ndt*r 

• -Mllll-CIJllPllt adopt I'll) I 

(«) liumkrishna v. Tripmiibni (1011) 13 Bum. 

L. K. 040, 12 I # l# 520. 

(>,) Uimatnjiuiila v. Iri/oit'iJa (1021) 48 Bum. 054, 

81, I.C. 374.C25) A. Ji. 0 % 

(<•) JJa unlitut v Krishna (1025) 40 Bum. #04, 

80 1 C 02, (’25) A. JI. S02 ; 1‘altu Arhi V. 
itnjiiijopalu I'ltlax (1041) Alad. 070, (’41) 
A.M 000. 



582 


HINDU LAW. 


St. any rights in the adoptive family, nor does lie forfeit liis rights 
510,511 ^ hiy natural family ( d ). 

511. Gift to a person whose adoption is invalid.—Where a 
gift or bequest is made to a person who is described ,as an 
adopted son, but such person was not adopted at all, or if 
he was adopted, his adoption is held to be invalid, the validity 
of the gift or bequest depends on the intention of the donor 
or testator to be gathered from the language of the deed of 
gift or will and from the surrounding circumstances (e). If 
the intention is to benefit the donee as persona designate, [that 
is a designated person], the addition of his supposed relation¬ 
ship is merely a matter of description, and the gift” prevails 
though the description is incorrect (/). But if the assumed 
fact of adoption is “ the reason and motive of the gift and 
indeed a condition of it,” then the gift cannot take effect 
if the adoption is pronounced invalid ( g). 


t Illustrations. * 

(ft) A bequeaths a legacy “to Koibullo whom I have adopted,” and directs hia 
wife “ to perform the ceremonies according to the Shastras and bring him up.” The 
ceremonies are not performed, and the adoption is held invalid. The bequest, however, 
to Koibullo is valid, for it cannot be paid in this case that the assumed fact of adoption 
was the reason and inotivo of the gift, or that it was a condition of the gift. The inten¬ 
tion is to benefit the individual, named Koibullo. The addition of his supposed character 
(of adopted son) is simply a matter of description. His identification is complete, and 
the gift will therefore take effect, though the description (of his being an adopted son) 
is incorrect. Tn such a ease it is said that Koibullo takes as a persona designata : fiidhoo- 
moni v. Snroda 1 1876) 26 ( W.Il. 91,3 l.A. 253. See the Indian Succession Act, 1925, s. 76. 


(b) .1 adopts a son B. Ho then executes a writing whdreby ho authorizes B to 
offer oblations of pinda and wate,r to him and his ancestors “ by virtue of his (B) being 
my adopted son,” and then makes a bequest to him of all his property. It is found 
that the adoption is invalid. The bequest to B does not take effect, for the words “ by 
virtue of B being my adopted son ” show clearly that it was the intention of A to give 
hia proporty to B as his adopted son: Fanindra Deb. v. Jiajeswar (1885) 11 Cal. 463, 12 
l.A. 72. 


(</) Haim n t v. Amhtibini (liM’S) 1 .Mail. il.C. 303 ; ] 
Ltikx/iiiutiijin \. littiitJtnt (187,3) l‘_’ Item. 
JI.r. 304, 3117; Yiulhiliiitiiiiu v. .Xatesa \ 
(1UI4) 3V Mud. I,'. I ('. 399, 

('14) A.M. 4(50; ])t)l)iti<*iii'ijl v. ](ai\>n;ji 
(1913) 39 Horn. 538, 39 l.C. 943, ('15) 
A.B. 93; Yaut'in v. Venluji (1(921) 45 
Bom. 829, 01 I. C. 400, (’21) A.B. 55; 
Jlariiltis Chtilnnii v. Manmatita Xath 
Malltk (1937) 2 Cal. 265, 160 l.C. 332, 
(’30) A.C. 1. 

(?) Fanindra Deb v. Uafesuar (1883) 11 Cal. 463, 

12 I. A. 12, at i>. 89. 

(/) Xulhoomoni v. Saroda (1876) 26 W.B. 91, 3 


l.A. 253; Hireiirtir v. Ardha Chunder 
* (1892) 19 Cal. 452.191. A. 101 ; Sabbaratjar 

v. Subbammal (1901) 24 Mud. 214, 27 l.A. 
162 ; Mart ri feil'v. Ktintlun hat (1909) 31 
All 339, 1 l.C.*'087 ; lihith Sindh v. Hamji 
till (1919) 41 All. 600, 01 l.C. 311, (’10) 
A.A. 391 ; Jiai Dhoiuhibai v. Laxmanrao 
(1923) 47 Bom. 65, 08 l.C. 004, (’22) 
A.B. 352. 

(?) (1883) 11 Cal. 463, 12 I.X. 12, supra; 
Surendrakeshae v. Doorgasundart (1892) 
19 Cal. 513, 19 VA. 108; Lali v. 
Murlidhar (1906) 28 All. 438, 33 l.A. 07; 
Karamsi v. Karsandas (1899) 23 Bom. 271, 
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IX.—MODE OF PROOF AND ESTOPPEL. 

512. Burden of proof and evidence.—The fact of adoption 
must be proved hi the same way as any other fact. There 
are no special rules of evidence to establish an adoption (/j). 
But the evidence ip. support of an adoption must be 
sufficient to satisfy the very grave and serious onus that rests 
upon any person who seeks to displace the natural succession 
by alleging an adoption. That onus is particularly heavy 
where the adoption is made a long time after the date of the 
alleged authority to adopt (i). But when there is a lapse of 
55 years between the adoption and its being questioned, ‘every 
allowance for the absence of evidence to prove such fact must 
be favourably entertained ( j ). 

An ex parle statement made by a widow in mutation proceedings that she had 
authority from her husband to adopt is not admissible in evidence against tho rever¬ 
sioners in a subsequent suit challenging the adoption either under sec. 112 (3) or sec. 33 of 
the Indian Evidence Act, 1872 (k). 

Statements made by a testator in his will to the effect that the legatee was the adopted 
son of the testator can be used as evidence by the 'egatec in a suit for a declaration of 
adoption (f). 

513. Estoppel.—(/) A person who is otherwise entitled 
to dispute an adoption may, by his declaration, act or omission, 
be estopped from disputing it. Tho rule of estoppel is laid 
down in s. 115 of the Indian Evidence Act, 1872. It is as 
follows: — 


“ Where one person has. by lws declaration, act or omission, 
intentionally caused or permitted another person to believe 
a thing to be true, and to act upon such belief, neither he nor 
his representative shall be allowed, in any si!it or proceeding 
between himself and such person or his representative, to 


deny the truth of that thing ” 


(h) See Huradhun v. Muthvrunuth (1841)1 4 M. 
1. A. 414, 423 [asquiesenee]; Chandra 
Kunwar v. Xarpat S'tngh (11)0(1) 34 I.A. 27, 
29 All. 184 [admission]; Ajabsing v. 
Xanabhau (1898) 2(5 I.A. 48, 3 C.W K. 
130 [pedigree]; Lai Achal Ham v. Kazan 
Jlusein (1903) 32 I.A. 113, 27 All. 271 
[tradition in a irajih-ul-arz \; Hup Xrain 
v. Copal Devi (1909) 30 I.A. 103, 30 Cal. 
780, 3 I.C. 382 [lapse of time]; I'rem 
Deri v. Slut mb hi*Xath 11920) 42 All. 382, 
70 I.C. 001, (’20) A.*. 322 [lapseof time) ; 
Putin Lai v, Parbati Kunwar (1915) 42 
I.A. 153, 37 All. 339, 29 I.C. 617, C15t 
A.PC. 15 [aged adopter]; Diwakar v. 
Chandantal (1917) 44 Cal. 201, 30 I.C. 0, 
('10) A.I’C. 81 [absenco of deed and of 
entries of expenditure on ceremonies], 

(») Dal Bahadur Singh v. Uijai Bahadur Singh 
(1930) 57 I.A. 14, 52 All. 1, 122 I.C. 8, 
(’30) A/PC. 79; Balak Ham v. Xannn 
Uul (1930) 11 Lab. 503, 128 I.C. 532, 


M- • 

(’30) A.L. 579. 

(j) Htimaknttliiia Pdlui V. Tint at anti/tnta Pitlax 
(1932) 55 Mad. 40, 139 l(’.'084, (’32) 
A.M. 198 ; Hot hen Lai v. Samar Xath 
(1938) I .nil. 173, (’37) A.L. 020. 

(A) (1930) 57 I.A. 14, 52 All. 1, 122 1C. 8, 
(’30) A.I’C. 79, Kitpra. 

(I) Chamlrexhirar v. Hitltrxlaitn (1920) 5 J'at. 

777, 101 I.C. 289, (’27) A 1’ 01. 

(tn) Dim ram K>’n>rar v. Ba beaut Singh (1912) 39 
I.A. 142, 148, 34 All. 398, 15 1 C. 073 
[representation by a widow that she had 
jaiwer to adopt]; Sarendrakeshav v. 
Duorgaxuntlari (1892) 19 I.A 108,128, 19 
Cal. 513, j 32 li*i misrepresentation]; 
liar Shankar v. t ml Haghuraj (1907) 34 
I.A. 125, 29 All. 519 [denial of adoption 
* by person adopted); Dharam Prakaxh 

V. Haitiwati (1928) 50 All. 885, 110 I.C. 
005, (’28) A.A. 459 [adn^riion challenged, 
by adoptive mother|. 


Ss. 

512,513 
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S. 513 (2) Estoppel operates merely as a personal disqualification, 

and does not bind any one who claims by an independent 
title (n). 

(/>) A person may be so estopped, although he was acting 
in good faith, or without a full knowledge of the circumstances, 
or was under a mistake or misapprehension (o). 

(4) The misrepresentation to operate as an estoppel fnust 
be of a matter of fact. An erroneous expression of opinion that 
an adoption was valid in law cannot lead to an estoppel (/)). 

(■>) Mere acquiescence in an adoption, or mere presence 
at an adoption, does not create an estoppel (q) »or even 
subsequent conduct recognising the adoptiqn (r). 

J and R arc two Hindu brothers. In 1908 J executes a deed purporting to adopt l> 
as a son to him. J dies in 1912. R dies in 1914 leaving a daughter S. On /f’a death 
D takes possession of his estate claiming to be entitled to it as If’a brother’s adopted son. 
S sues l) for a declaration that she is entitled to /f’s property as his heir. D alleges that 
ho was validly adopted by J, and that there was a giving and taking in adoption, and, 
further, that if there was no giving or taking, R was estopped from disputing his adoption 
by reason of certain acts and representations of his, and S, claiming through R, was also 
so estopped. The acts and representations alleged to lead to estoppel are (1) that R had 
brought /) from his village and been-a witness to the deed of adoption, (2) that R hhd 
allowed 7) to perform the eremation ceremony of J, and (3) that at the time of D'n marriage 
R had represented that he was the adopted son of J. No giving or taking in adoption 
w 09 proved to hart taken place. 11 f so, though there was an adoption i n fact as shown by the 
deed of adoption, there was no valid adoption in [aw.] Held by the Judicial Committee 
that no estoppel arose under sec. 115 of the Indian Evidence Act, 1872. No estoppel can 
arise unless there was a misrepresentation as to a matter of fact., it is elear that tjiere was 
no misrepresentat ion oi\,the part of II as to the fad of the adoption. An adopt ion in fact 
was there. But R may have believed, though wrongly, that the adoption was alio valid in 
law ; but that creates no estoppel at all. In the course of tlioifr judgment tlieir Lordships 
cited a passage from the judgment, of the Judicial Committee in Gopec Lai'* case («) which 
is as follows : " Bub it appears to their Lordships that there is no estoppel in the case. 

There has been no misrepresentation on the part of f It], [if] is alleged to have represented 
that [/)] was adopted. The [defendant’s] case is that he was ,«n fact adopted. So far 
as the fir! is concerned there is no misrepresentation. 11 comes to no more than this, that 
[/?] arrived at a conclusion that the adoption which is admitted in fact was valid in law, 
a conclusion which in their Lordships' judgment is erroneous ; but that creates no estoppel, 
whatever between the parties” : Uhanraj v. dSonibai (1023) 32 I.A. 231, 52 Cal. 482, 
87 I.C. 357, ^25) A.PC. 718. [Another point taken in the case,was that an estoppel 

(n) Wniriim li tin tear v. Bit I aval Sun/h (11)12) 87 l.l'. 337, (’25) Ad'L'.illrt, supra. 

3!) I.A. 142, 148, 31 All. .‘1141. ]."> 1C. (<)) tliiriiliiigastriiMl v. Jlnviulukuhinammit (1895) 

073: Vim lira) v. Soni llm (1925) 18 Mad. 53, 00; Vaithiliniiam v AJuru- 

52 I.A. 23I.«243, 52 Cal. 482. 400, s7 qainn (1914) 37 Mad. 520, 15 I.C. 299, 

I.C. 337, C23)‘A.VC. 118. C14) A.M. 400. 

(<>) Surat Chinnier \. (to pa I Chinnier (1802) 19 (r) Tirkanqaiida Mallanqauda V Shiiappa Patti 

r.A. 203, 215, 2f Cal. 200. 310. " (1943) Bom. 706, 45 Bom. L.lt 092, (’44) 

(j») Gaper Lull v. Chinnlraolee ( 1872) I.A. Sup. A.B. 40. 1 

Vol. 131, 133, 11 IJeni!. 1. H 301: (1025) (*) (1872) I. A. Sup. Vol. 131, 133, 11 Beng. 

52 I.A. 231, 242-243, 52 Cal, 482, 403, L.R. 391. 
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in cases of adoption was purely personal, so that even if R was estopped, his daughter 8 
could not be estopped. Their Lordships were inclined to this view, but they did not 
base their decision on tliat argument.] 

The doctrine of factum valet in relation to adoption. —Tho texts relating to the 
capacity to give, the capacitate take, and the capacity to bo tho subject of adoption, 
aie molhdalory. Hence the principle of factum rah I is ineffectual in the case of an 
adoption in contravention of the provisions of those texts ((). 

‘ t 514. Limitation.—(/) The period of limitation fora suit 
to obtain a declaration that an alleged adoption is invalid, 
or never in fact took place, is (5 years from the date when the 
alleged adoption becomes known to the plaintiff [the.Indian 
Limitation Act, 11)08, Sell. [, art. 118]. 

(2) » The period of limitation for a suit to obtain a declara¬ 
tion that an adoption is valid is 0 years from the date when the 
rights of the adopted son, as such, are interfered with [the 
Indian Limitation Act, 11)08, Sell. I, art. 119]. 

Art. 118 applies only to a suit under sec. 42 of the Npecilie Relief Act, 1S77, for a 
declaratoiy decree that an adoption is invalid or did not take place. The a rf icle applicable 
to a suit by a reversioner for possession of immovoble property on the death of a Hindu 
female is art. 141 [sec sec. 20!) above], even if it is necessary to decide in tho suit whether an 
adoption was or teas not valid : Kalyanadappa \ Chanbasap/xi (1024) 51 I. A. 220, 48 Dorn. 
411, 79 1. C. 971, (’24) A. I>0. 137. 

X—KRITRIMA ADOPTION. 

515. Kritrima form of adoption. The kritrima form of 
adoption is prevalent in Mitlfila and the adjoining districts, 
and it is recognized by the law. Hither man or woman 
can adopt in this form. The following are the main points of 
distinction between dattaka adoption and kritrima adoption: - 

(1) The consent of the adopted^ son is necessary to the 

validity of the AWf/v mu adoption ; therefore a minor 
who has attained the age of discretion, may bo 
adopted with the parent’s consent. The word 
‘ kartaputm ’ indicates kritrima and not daltaka 
adoption (w). 

(2) The*adopted son must belong to the sapie caste as 
• .the adoptive father. His age find his relation¬ 
ship to the adoptive fattier are immaterial. 

U) I.akshtuippa v. Ilaiiuua (187.'>) 12 Hum. If C. . (180H) 22 Bom. H12, \npm ; 7 ukungamlu 

364, 308 ; (1899) 22 Mad. 398, 20 I.A. 113,•’ Mallangauda v. Hhitappa I’atil (1043) 

144, tupra; Ganga v. Lrkhraj (1887) 0 ■ Horn. 706, 4^Bora. I,. It. 002, ('44 f 

All. 2. r >3, 296-207; Copal v. llamant All 4t».- • 

(1879) 3 Bom. 273, 293-291; Padajirai ' (u) I.alxta I'rasad v Sarnam Singh (1933) 

v. Jiamruc (1889) 13 Bom. 160, 167 . *1, 9 I C, 401, (’33) A.I*. 165. 


Ss. 

513-515 
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S. 515 0 } ) No ceremonies are necessary to the validity of a 

kritrma adoption, nor is a document necessary (v). 

(4) A wife can adopt a krilrima son to herself, though 

Iter husband has adopted, a son to himself. 
Similarly, a widow can adopt a kritrima son to 
herself. But neither a wife nor a widow can 
adopt a kritrima son to her husband, even when 
expressly authorized by him to do so. A wife 
adopting a kritrima son to herself does not require 
the consent of any person, not even that of her 
husband. A widow may adopt a kritrima son 
to herself without the consent of her husband’s 
sapimlas. 

(5) A kritrima son does not lose his rights of inheritance 

in his natural family. In his adoptive family, 
however, lie can only inherit to the person 
actually adopting, him and to no one else {w). 
Kartaputra— Af> to kartaputra and his rights, 
see the undermentioned case (x). 

(' ) Kau la Pril'd I v. Mitrli Mamhar (lull) 11 i Trevelyan’* Hindu Law, pp. 1511-101 anti 

Pat. 55i*, 16:' 1. C. 110, fJ4) A 1*. 'OH. 1 pp. 205-200. 

(«?) Surkar's Hindu Law, 7th cd., 203; U) Kanhaiya Ltil v, Miwammat Sugakuer (1026) 
Mu\lie’s Hindu Law, section 220 ; 4 l*at. 821, 80 I. C. 072, (’25) A P. 611. 
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CHAPTER XXIV. 

MINORITY AND GUARDIANSHIP. 

516. Age of majority.—There is a difference of opinion Ss. 
amolig the Hindu writers as to the age of majority under 516, 517 
Hindu law. According to some writers, minority terminates 

at t the completion of the fifteenth year; according to 
others, at the completion of the sixteenth year. The former 
view is held in Bengal {y) ; the latter view, in other parts of 
British India (z). This difference has lost much, of its 
importance since the passing of the Indian Majority Act, 

1875, \jhich applies to all persons domiciled in British India, 
and to all matters except marriage, dower , divorce and adoption. 

According to that'Act, every minor of whose person or property 
a guardian had been appointed by any Court, and every minor 
of whose property the superintendence has been assumed by a 
Court of Wards is deemed to have attained his majority at the 
completion of the twenty-first year ; and in all other cases, at 
the completion of the eighteenth year. 

Marriage. —Sec see. 427 above. 

Adoption. —Sec secs. 460 and 405 above. 

517. Guardians, Guardians may lie divided into three 
classes, namely-— 

» (1) natural guardians [ss. 518-531]; 

< 

(2) guardians appointed by a father by will [s. 532]; 
and 

(3) guardians appointed - 

(i) under the Guardians and Wards Act 8 of 1890 
by a District Court or by a Chartered High 
Court in the exercise of its ordinary original civil 
jurisdiction; or 

• #i » 

(ii) by a Chartered High (Vuirt in the exercise of its 
inherent powers [ss. 535-537]. •* 

(]/) Cally Chura v. Uhurj'julmtly (1873) 10 Ben*. , (*) Shuji. v. I hit* (I87."i) 12 llrnn 11. (', 281, 

L. II. ‘231 [K. B.|; Mothoonmhun v. 230 ; I (mile v. Kruhj/a (1880) 0 Mail 3U1 

Soortndro (1870) I Cal. 108. 397-338. 
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I.—NATURAL GUARDIANS. 

S. 518 518. Guardianship of person and of separate property of 

minor.- (1) The father is the natural guardian of the person 
and of the separate property of his minor children (a), and next 
to him the mother (6), unless the father has by his will 
appointed another person as the guardian of the pers6n of 
his children [s. 532]. 

(2) No relation except the parents is entitled as of right 
to the guardianship of a minor (c). Failing the father and 
mother, the Court may appoint the nearest male paternal 
kinsman, and, failing paternal kinsmen, the nearest male 
maternal kinsman as guardian of the minor Id). But the Court 
is not bound to do so. It may appoint a maternal relation in 
preference to a paternal relation, or it may even appoint a 
stranger, if the welfare of the minor requires it ( e ). 

(3) The Court has no power to appoint a guardian of the 
person of a minor whose father is living and is not, in the 
opinion of the Court, unfi$ to be guardian of the person of 
the minor (/). 

(4) The provisions of this section apply • 

(i) to the custody of the person of a minor, whether 
governed by the Mitakshara law or the Dayabhaga 
law ; 

r 

(ii) to the custody of the separate property of a minor, 
as distinguished from his undivided interest in 
coparcenary property, in cases governed by the 
Mitakshara law; and 

(iii) to the custody of tho separate property of a minor 
as well as his undivided interest in coparcenary 
property in cases governed by the Dayabhaga 
law [s. 279]. 

As to the custody of the undivided interest of a minor 
in cases governed by the Mitakshara law, sec sec. 519 below. 

(a) Xanabltai v. Janardhan (1888) 12 Bom. 110, Korr( 1807) 2(\ WtN. 101 (1908) 32 Bom. 

120: Venkatemraran v. Saradambal (1935) 50, supra : Thai/avmull v.*JCujfpantia(101!>) 

ltani!. 590. 100 I. <\ 878, ('30) A. KS 07. 38 Mild. 1125, 20 I.C. 179, (’15) A. M. 059 ; 

(!>) Kaulrsra v. Joiai (1900) 28 All. 233 ; ltangu- (iuurdiuns and Wards Act, 1390, a. 17; 

bai v. Copal (1903V5 Horn. I,. K. 542. Kmperor v. Sital Prasad (1920) 42 All. 140, 

(c) Subha ra)in Urddi v. Chriirhuruijhara Krddt 54 I. 402, (’19) A.A. 30 [KidnappingI. 

(1945) Mad. 1714 jf) Guardians and Wards Act 8 of 18l>0, see. 19, 

(d) Gitll.ai, In re(1908) 32 Hnn. 50. cl. (b). See Krsaut v Xarai/aniah (1914) 

(f) Kristo Knsur v. Kudn mui/c (1378) 2 (Ml 41 1. A. 314, 324, 33 Mat. 807, 822, 24 I. 

J-. 11. 583; .«*£. Uhtkuo Karr V. Chan via C. 290, (‘14) A.PC. 41. 
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Father's right .—■“ As in Urn country [ England | so umoiy the Hindus the father is 
the natural guardian of his children during their minorities, but this guardianship is in 
the nature ot a sacred trdst, and he cannot therefore during his lifetime substitute another 
person to be guardian in his place. He may, it is true, in the exercise of his discretion 
as guardian, entrust the custody and education of his children to another, but the 
authority he thus confers is essentially a revocable authoiity, and if the welfare of his 
children requires it, he can, not withstanding any contract to the contrary, take such 
custody and education once more into his own hands. If, however, the authority has 
been acted upon in such a way as, in the opinion of the Court exercising the jurisdiction 
of the Crown over infants, to create associations or give rise to expectations on the part 
of the infants which it would be undesirable in their interests to disturb or disappoint, 
such Court will interfere to prevent its revocation ” (g). 

Mother's right .—When the father is alive, In* is entitled to the custody of liis minor 
child, however young it may be, in preference to the mother (h). 

Capacity of minor to act as guardian .—A minor is incompetent to act as guardian 
of any minor except his ow # n wife or child | the Guardians and Wards Act, 1800, sec. 21 ]. 

Adoptive father .—Where a widow adopts a sou to her husband under an authority 
given to her by his will, the natural father should not, on the death of the adoptive 
mother, be appointed guardian of the person of his son where there are other suitable 
members of the adoptive father’s family available and where the effect of appointing 
the natural father would be to frustrate the intention of the adoptive father expressed 
by him in his will (i). ' 


519. Guardianship of property where family is joint.— 
If the minor is a member of a jowit family governed by the 
Mitakshara law, the father as karUi (manager) is entitled to 
the management of the whole coparcenary property including 
the minor's interest. After the,father’s death, the management 
of the property, including the minor’s interest therein, passes 
to the eldest son as karta [s. 2301. The mother is not entitled 
to the custody of the undivided interest of'her minor son in 
the joint property, because such property is not separate pro¬ 
perty, though she is entitled to the custody of his person and 
of his separate property, if any (j). [f all the sons are minors, 
the Court may appoint a guardian of the whole of the joint 
property until one of them attains majority ( k ). Specially when 
the widows of the father were quarrelling among themselves (l). 
On any one of the sons attaining majority, the guardian¬ 
ship of the property constituted by the Court ceases, and the 
Court is hound *to*hand over the joint family property to the 


(g) Jiesant v. A urui/aninh (1014) 41 I. A. 314, i (j) 
320-331, 38 .Mad. 807, 810, 24 1 C. j 
290, (’14) A.PC. 41: Snkhdea v. Ham ! 
ChanHer (1924) 40 All. 700, 83 I. C. 2 4 , i 
(’24) A. A. 022. * 

(A) Empress v. 1‘rimkrishna (1882) 8 Cal. 069. 

(i) Mnnoinuhim Dan v. llari Pramd (1923) 4 ^ 

Pat. 100. 81 I. 1043 (’23) A. P 443. i (I) 


G/uirih I J Hull v. Kluitak Singh (1003) 25 All. 
407.30 1. A. 103. tlaurah v. (Jujadhur 
(1880) 3 Cal. JilO, Vtrupakshappa v. 
Xilgangtuo (1803) 10 Hum. 300 |P.B.|. 
S',,. 11 E nu v. Mnhannnda (1802) 19 Cal. 
301. * 

Hmdaji v. M"tharubai (1*900) 30 Bom, 152. 
Sehhabai v. Xarannilta, (1943) Mad. 563. 
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s«. adult son, notwithstanding the fact that the other sons are 
519*523 minors (»»). Soo secs. 535-537 below. 

Illustrations. 

< 

(a) II, «i Hindu governed by the Mitakshara law, dies leaving two sons A rfnd B and 
a widow, the mother of B. A is an adult, but B is a minor. After the death of II, it is 
competent to A and II to live as members of a joint Mitakshara family, or to partition 
the property inherited by them from their father. If they adopt the former*course, 
A as the senior male member is entitled to manage the whole joint property, including 
the minor s undivided interest therein. B'h mother is not entitled to be appointed 
guardian of the undivided interest of her son II in the joint property, for such interest is 
not separate property. Hut. she may Is; appointed guardian of B's person and of his 
separate property, if any. If A and B partition the property inherited by them from 
their father, then B' s mother Is entitled to the custody of the shnre allotted to B on 
partition, such share being his separate property [sec. 223, sub-sec. (4)]: Gourah v. 
Gujadhur (1880) 5 Cal. 2lit. t 

(h) If in the case pul in ill. (a), .1 also is a minor, the Court may appoint a guardian 
of the whole joint property under the Guardians and Wards Act, ]SIM), and the Court 
may in such a case nppoint even B'h mother as such guardian : Bindaji v. Mathurafia 
(1005)30 Horn. 152. Hut the guardianship of the individual appointed by the Court 
ceases when .4 attains majority, and the management of the whole property will? then 
vest in him as karla : Kamchandra v. Krishnarao (1008) 32 Horn. 250. 

Capacity of minor to art as guardian. —There is no rule of Hindu law that the manag. 
ing memlier of an undivided family thould be an adult. He may be a minor in whi6h 
ease lie is competent to act as guardipn not only of his own wife and children but also the 
wife and children of another minor member of the family [the Guardians and Wards 
A<>(, 1800, sec. 21.J 

520*. Guardianship of a married female.—See section 443 
above. 

521. Guardianship of an adopted son.—-The guardianship 
of an adopted son who is a minor passes on Tiis adoption from 
his natural father and* mother to his adoptive father and 
mother* (a). 

522. Guardianship of illegitimate children'.—The mother 
is the lawful guardian of her illegitimate children (o). Where 
the father is known, lie lias the preferential right (/;). 

523. Re-marriage of mother—A Ilindp' widow does 
not by the mere fact of her re-marriage lose her right of 

(m) ham"hantlru v. AtfrAminio (1908) 3a Horn. nl-o „\ i icunaya v. Xirianaya (1885) 0 

250 : Chaii(trapal % tiinyh v. Sarubnt Hiivih lioin. 305. 

(1036) 11 Lurk. 67, 154 I. C. 855, (’-35) (o) Venkuinma v. Su\ itrammu (1889) 12 Mad. 67, 

A. O. 334. c 68 j •Snitbri, in the mattfrof (1802) 16 Bom. 

(») H ream ruin v? Kinhen (1878) 11 llenu. I.. It. 307, 317. 

171, 10 l.A. Sup. Ynl. 140, 163; J.ttk'h- (f>) Prem Kuer v. Buiwm Dus (1934) 15 Lull. 
mibui v. *7 uvihur (1870) 3 Horn.* 1. See 630, 150 I.C. 87, (’34) A. 1,. 1003. 
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guardianship, in any case where re-marriage is recognized by 
the custom of the caste to which she belongs ( q ). 


Soo The Hindu Widows Re-mas riage Act, I83U; secs. 3 and 5. 


524. Loss of caste. —Under the Hindu law, loss of caste 
entailed a loss of the right of guardianship of the person and 
property of minors (r). But it is no longer so since the passing 
of the Caste Disabilities Removal Act, 1850 (s). 

This act contains only one section which runs as follows :— 

“So much of any law or usage now in force [in British India] as inllicVs on any 
person forfeiture of rights or property by reason of h.s or her renouncing, or having 
been excluded from the communion of any religion, or being deprived of easto, shall 
cease to bo enforced as law [in British India.] ’’ 

As to change of religion, see sees. f>2r>-r>2<{. 


525. Change of religion by father. -The fact that a 
father has changed his religion is of it self no reason for depriving 
him of the custody of his children (/). But if at the time of 
conversion, the father voluntarily abandons his parental rights, 
and entrusts tin*, custody of his child to another person in order 
that it may be maintained and educated by him, the Court 
will not restore back the custody Of the child to the father, 
if such .a course is detrimental to the interests of the child, Tn 
such a case the Court should be guided by what it conceives 
to be best for the welfare and well-being of the child (a). 


S;*e notes to see. 524. 


526. Change of religion by mother. A child in India, 
under ordinary (Circumstances, must be presumed to have 
his father’s religion, and his corresponding civil and social 
status ; and it is, therefore, ordinarily and in the absence of 
controlling circumstances, the duty of a guardian to train his 
infant ward in such religion. Therefore, where a Hindu 
mother changes her religion, the Court may, if it is in the 
interest of the minor, remove the child from the custody of 
the mother, and pjaee the child under a Hindu guardian (v). 


(?) Ganga \‘.'.lluUo (lull) 38 Cui. 802, 10 I. r. 
0U ; Md. In'll v. (Jhama (192(1) 1 l.iili. 1 Hi, 
S3 1. C. 783, (’19) A. L. 40; Pultabhai v. 
Mahadn (1009) 33 Bum. 107, 144, 1 r. C. 
(159. But ■*(“«• ranihniimi v. Sanganbayaira 
(1900) 21 Bom. 89, 91 ; Ml. llum lab fun 
v. Duma l\ii (1934) 15 Lull. 28, 117 |.c. 
19, (’33) A. L. 817. 

(r) Strange's Hindu Law, vol. I, p. 100. 


(») Kanahi Hum v. Huldi/a Ham (l87rt) I All. 

’519 ; Kaulrsia v. Jurat (190(5) 28 All 238. 
(() A«t 21 of 1150 ; Murium v. A mum I iMfir.) 
5 W. R. 235 ; Hmmsing v. Sunlubax (1901) 
25 Bom. 551, 555. 

j (a) Mokooad \. Nt/rml 1 /» (1898) 25 ('a! 881; 

* Jonhy Assam, m the matter of { 1890) 23 

[ Cal. 299. 

I (O Skjnner v. Orde (1871) 14 M. I. A 309,323. 
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527. Change of religion by minor.- Where a Hindu child, 
who lias become a convert to Christianity or any other 
religion, leaves his parents, and proceedings are instituted by 
the parents for the custody of the child, the question arises 
as to what is the true principle by which'the Courts should be 
guided in such cases. Ts it that the minor, if he is old enough to 
form an intelligent preference, should be allowed to exercise his 
own discretion as to where he will go ? (Jr, is it that the parents 
are entitled as of right to the custody of the child, irrespective 
of his wishes ? Or is it that the Court should in each case do 
what it conceives to be for the welfare and interest of the 
child ? The first view was taken in the earliest decisions 
on the subject. Then came a series of cases in which the 
second view was taken (w). The last view is the one now 
taken by the High Courts of Bombay (cr), Calcutta (y), and 
Allahabad (z). 


POWERS OF XATl'RAL tWARMAS. 


528. Alienations by* natural guardian. The natiVral 
guardian of a Hindu minor has power, in the management 
of his estate, to mortgage or sell any part thereof in a case of 
necessity or for the. benefit *>f the estate (a). If the alienee does 
not prove any legal necessity or that he made reasonable 
enquiries, the sale is invalid (b). The power of a manager of a 
joint family to make a suitable provision in connection with the 
marriage of a daughter of the family in the shape of a, gift of a small 
portion of the family property cannot be exercised by a widow, 
acting as guardianof her son, who is the owner of the property (c). 

In Hnnooman l'ersand V. Miissinnnmt Bnbooee (d), which is the lending case on the 
subject, the Judicial Committee sjjid :— 

“ The*power of the manager for an infant heir to charge an estate not his own, is, under 
the Hindu law, a limited and qualified power. It can only be exercised i ightlv in n cn.se of 
need or fur the benefit of the estate . The actual pussme on the estate, the danger to be 


(a>) The Queen v. Xesbdt (1853) l’erry’s O.C. 103 ; . 

lleinle v. Krishna (1880) 0 Mud. 301. I 

u) Saithri, in the nuitti r a/ (1892) 10 Bom. 307. 
(!/) Seo Josh i/ As sain, in the matter of ( 1800) 33 
Cal. 300 ; Moknond v. Sobodxv (1808) 25 
Cal. 881. ^ 

U) Sa rut Vimnitrii v. Forman <1890) 12 All. 213. 
(a) Uunooman I‘c rum it v. Massumat Itabooee 
(1850) 0 M. T. A. 393, 412 l mortgage by 
mother upheld); Sounder Xaram v. 
Hennud Ham 44879) 4 Cal. 70 [sale by 
mother for legat necessity upheld]: thii 
Amrit v. Hai Manik (1875) 12 Bom. 
11. C. 79 [sale by mother upheld]; Muran * 
v. Taj/ana (1890) 20 Bom. 280 Isale by 
mother ol two plots of laud—sale of one 
upheld and that of the other se^ aside as 
not being one for legul necessity]; Kandlna 


Lai v. Mima Hill (1898) 20 All. 135 
[mortgage by mother not upheld as not 
being one tor neces-ity] : Itaghiibans v. 

► Indar,it 1 1923) 45 All. 77, 09 I.C. 083, (’22) 

A. A. 520 [mortgage bv mother upheld 
in part): Uanho ♦. Ziti'i (1929) 53 Bom. 
419, 118 1.1 . 5f-5. <‘‘_9) A. B. 251 (sale by 
guardian of his own*pn^nerty and that 
of minor’s property —one piece of land 
purchased with sale proceeds of both 
properties—sale oi minor's property 
not upheld). 

(h) Malta ppa v. A mint llatt, Mina (1937) 
Bom. 59, 38 Bom. ].. B. 941, ICO I.C. 
154.( 30) A. B. 380. * 

(e) 1'alaniainmul v. Kothandarama Govndan 
(1944) Mad. 418. 

(./> (1850) 0 M.I.A. 393, 123. 
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averted, or the brio Jit /,> l,e e/oifcm! upon it. in the pniticitlur instance, is the thiwj to be 

n yarded .Their Lmdships think that the lend* r is. bound to enquire into the necessities 

for the loan, rind to satisfy himself us well as he can, with reference to the parties with 
whom he is dealing, that the manager is act ini' in the particular instance for the benefit of 
t lie estate. Hut they think that if he does so inquire, and acts honestly, th*' real existence 
of an alleged, sufficient and reasonably credited necessity is not. a condition precedent to 
the validity of his charge, and they do not think that, under the circumstances, he is 
hound to see to the application of the monev.” 

Alienation by nnlmnl ynnrdinn without hyul necissity.- Where the mother of a minor 
as his natural guardian mortgages tin* minor's propcity for a legal necessity, and after¬ 
wards sells the propcity btforc the due date of payment id the mortgage amount, the sale 
itself is one without legal necessity though she applies part of the purchase money in 
payment of the mortgage debt. The minor therefore is entitled to set aside, the sale 
subject, however, to payment to the pmcha«er of the amount applied towaids payment 
of the moitgage debt, his estate having honclitcd to that extent (e). In the case of a 
mortgage, hjj the guardian, of the minor's estate for the purpose of defraying tin* 
expenses of the minor's marriage jh*i formed in violation of the Child Marriage Restraint 
Act it was held that there ifhs no legal necessity to Mippoit. the nuutgage (/). 

For the benefit of the (state, — “ Mere increase in the immediate income of tho minor 
or of his estate does not necessarily justify the inference that the particular transaction 
is ‘ for the benefit of the estate ’ within the meaning of this rule, which could hardly have 
been intended to include eases of speculative development of estates of Illinois” (y). 
When the only circumstance relied on, in justdicat ion of the sal** is that, the pi ice realised is 
much more than the noimal value of the property, the sale cannot be icgardcd as on** 
for the benelit of the estate (A). A mortgage by a mother of the property of her minoi 
son to secure a loan to carry on a trade on behalf of the minor which was not ancestral is 
n®t a transaction for the benelit of the minor (*) # Nor a salo for the sole purpose of 
investing the price so as to bring in a laige income (j). See see. ‘illlA. 

Burdeij of proof. —The burden of proof on t hc*dicii< e is the same as that in the case 
of an alienation by the manager (k ) See see. lM4 above. 

The Guard in ns and Wards Art, 1 Stilt.- Adhere a guardian is appointed of the propcity 
of a Hindu minor under the Guardians and Wards Act, l.XttO, he cannot iflienate the 
immoveable property of the minor without the sanction of the Comt, not c\cn in a ease of 
neccssify. If he does so, the alienation is voidable at. t lie option of 1 he minor (/). When* 
a Court has sanctioned the alienation under the Guardian amf Wanl> Act, tin* alienee 
can rely upon the order qj the C'ouit and need not prove the actual lcgul necessity. The 
omission of the mention of any legal necessity in the older is only an irregularity (in). The 
powers, however, of the natural guardian of a Hindu•tninor are larger than those of a 
guardian appointed under that Act: a natural guardian may alienate tin* miiior*B propcity 
even without the sanction of the Court, provided tin- alienation is one for necessity or 
for the benefit of the estate. The G uanlians and Winds Act, I Still, docs not alter or 
affect the rights of natural guardians under the Hindu law (w). Hut once a guardian 


(r) l‘uiut/i(inriatli \. ttnni httmlrn (1931) .13 limn. 

L. It. 104, 130 C. 31)4, (’31) A. U. 137. 
(J) Ham .fash Atjaocalu v. C'hamt Mamlal 
(1037) 2 Cat. 704. 

(j) Krishna f'hawlni v. r tInrun Haul (1017) 20 
W. .V 043, 047, '35 1.4’. 073. (’10) A « 
S40 : Unnrajy. Xnthu (1035) 50 limn .V. . 
157 I. C. 406, (’35) A. 1J. 295 [F.U.l. 

(A) linn raj v. Xnthu (1033) 50 Horn. 505, 137 
l.C. 400, (’35) A.Ji. 303 IF.K.l. 

(t) Punnui/i/ah v. Vo anna (1022) 43 Mad. 425, 
70 I. C. 008, # (’22) A. M. 273. 

(j) Hagho v. Xaya (1020) 53 Horn. 410, 11s 1 C. 
555. 1’20) A.L. 130. 

(i) Kumi!,ut Lai v. Muna II tin (ls‘.‘s) 20 ^11. 


137. lUi jh !thu \ \ lin/itrjil (11123) 15 

All. 77. »>0 I C. Os.i. (’22) \. A. 520. 

(/) (itiiirdians and Wards tit, IsOO, s- 2 1 ) 30 , 
.Sonina v. Main,anti (I.SOOl 22 .Mud. 2s:i , 
'lejfiut \. l.iin</n (1003) 25 All. .70 | w11<■ r**. 
the im.iriliini II|I|IOIIItci 1 liy the ('unit was 
jl-o the natural gnatdiun] 

(m) linlnji Vamtirn v. Satiatin’ Kashntilh (1037) 
Horn. 1, 3H Koin• I.. It. 700, 1*,5 I r 
530. (’30) A. II SMI. 

v 'ii) liamihnviter v. Hro/miiith (1H70) 4 Cal 020 

11 .11 1 . tin nil chundrr v. Huhoniir , 
i ISOS) 25 f.il .^5 I K 11 J , Mamshankar v. 
Lai Male (lsss) 12 flmn. OHO; Shunt 
Jins v. I'mir Ihn (1030) 11 lalli. 312, 
fjti I *' 7*-s, ("!*>) A I.. 497. 
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has been appointed by the Court, the rights of the natural guardian are extinguished (o). 

Limitation. —A suit by a ward who has attained majority to set aside a transfer of 
property by his guardian must be brought within three years from the date when the 
ward attains majority ; tha Indian Limitation Act, 1908, Sch. I, art. 44. A transfer by 
a guardian is not void, but voidable at the instance of the ward (p). 

Alienation by manager of joint family of undivided interest of minor coparceners .— 
See sees. 242 to 24 1. 5 

529. Contracts by natural guardian.— (0 The natural 
guardian has power to enter into contracts and to do all .other 
acts which are reasonable and proper for the protection or 
benefit of the minor’s property and for the advantage of the 
mmoi ( q ). A decree can be passed against a minor’s estate 
on a deed of maintenance executed by the guardian in favour 
of the minor’s paternal grand-mother (r)'. But the .guardian 
cannot in any case bind the minor by a personal covenant (s) 
though the minor’s estate may be liable "(t) [ill. (a)]. Even 
on a promissory note executed by a guardian intending to 
exclude his own liability and to make the minor’s estate liable, 
a decree may be passed against the estate if the debt is otherwise 
binding (?/). Though tliifj was doubted ( v ), it is now approved 
by a V ull Bench ( w ). 

(2) Tt is not within the competence of the manager of a 
minor’s estate or within 'the competence of a guardian of a 
minor to bind the minor ob the minor’s estate by a contract for 
the 'purchase of immoveable property for the minor (a) [ill. (b)]. 
If the, purchase is completed, but with borrowed money, 
and it appears that there was no necessity to borrow the 
money or to buy the property, the lender is not entitled, in 
a suit to recover the money, to a decree against the minor 
personally or against his estate, after his 'death, though he 
is entitled to a decree«for sale of the property and for pay¬ 
ment (if the loan out of the proceeds of sale of that property ( y ). 


(o) Arninagam v. Durnr inga (1914) 37 Mtul. 38, 

l!i I. I'. 508, (’ll) A. M. 048. j 

(/■) l.axmata v. ItivJiappa (1018) 42 Bom. (>20, 

4(1 I. C. 22. (’18) A. U. 180; Faknappti v. 1 
humunnn (1020) 44 Born. 742, 58 f. (’. 257, ; 
{'20) A. B. 1 ; Jtroiendmv. Prosamta Kit mar j 
(1020) 21 C.W.N. 1010. 59 I.C. 589, ('20) 1 
A. C. 770. hahha Mat v. Malak It am ' 
(1025) ft bull. 417, 80 I. 0. 602, ('25) A. I,. I 
010; Contra Kachrhan Singh v. Kamta 
Prasad (1910) 32 All. 392, 5 I. C.,585. 

(tj) S ultra mamtt \. Ariuntnia (1063) 2ft Mail. 303 ; 
Sundararaja vyl'attana 27ii(sr»mi'(1804) 17 
Mad. 300 ; Sonit»v. Dhontln (1901) 28 Bom. 
330 : Krishna v. Nagamani (1910) 39 Mad. ' 
915, 30 I. ('. 57 A ('10) A. M. 077 (pro-* ' 
ml«ory note by guardian], 

(r) Kondapalli tt a it arson Jiao v. I'ulta Dalayya 

(1941) Mad. 218. . I 


(»■) Waghcht v. Shrkh Musludin (1887) 11 Bom. 
551, 14 I. A. 89 ; Itannnilstnijhji v. Vadi'al 
(1800) 20 Bom. fll, 70; Surendra Nath v. 
Atul Chandra (1907) 34 Cal. 892 ; Lata 
Narain Das v. llamanuj (1898) 20 All. 
209, 25 I. A. 40. 

U) Surhit Chandhury v. Barnandan Singh (1933) 
12 Pat. 112, 142 I.C. 38, ('33) A.P. 29. 

(tt) Meenakshisundaran.Chrtty \. Jianga Ayyan- 
gar (1932) 13&I. C. 383, (’32) A. M 698. 
(r) Sicaminatha Odayar v. Natesa Ayyar (1983) 
60 Mad. 879, 145 I. 0. 718, (’33) A.M. 710. 
(ir) Satyanarayana v. MaJlayya (1035) 155 I. C. 
581 ; Hamanuthan\.]'alaniappa(’39) Mad. 
770 ; Antiamalai v. Muthusamy ('39) A.M. 
538. « 

0) Mir Sanrarjan v. Fakntdin (1912) 89 
Cal. 223, 39 I.A. 1, d( 13 I. C. 331. 

(v) Iturrayya v. Hamayya (1924) 47 Mad. 449, 
78 i. C. 90, (’29) A. M. 472. 
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In general a claim for specific performance of a contract to S. 529 
sell the joint family property entered into by the manager 
will not be decreed against the minors. But if fresh property 
has been purchased with the amount realised and the minor 
takes p share in the property so acquired, lie will not be allowed 
to repudiate the contract (z). 

(3) No act done by a person who is the guardian of a 
minor binds the minor, unless the act was done by him in his 
capacity of guardian. Tt is a question of fact in each case 
whether a particular act done by a person was done by him in 
his capacity of guardian or on his own behalf and on his own 
account. In the fonlier case, the act binds the minor, provided 
it was otherwise within the power of the guardian ; in the latter 
case, it does not. *The mere fact that the name of the minor 
is not mentioned in a contract, or in a deed of sale or mortgage, 
is not conclusive proof that the transaction was not entered 
into on behalf of the minor. In each case, the language of the 
document and the circumstances in which it was executed 
must be considered (a) [ill. (c)]. 

Illustrations. 

(a) Tho mother of a Hindu boy, M, acting asciis guardian, sells property belonging 
to the minor for purposes of necessity free of all Government claims for revenue. Tho 
deed of sale contains a covenant binding the minor and his heirs to indemnify tho 
purchaser against any claims for revenue which the Government might make at any 
future time. Some time after the sale, tin: Government assess tho land. The purchaser 
sues M, who has then attained majority, upon the covenant contained in the deed. 

M is n#t liable on tho covenant, the covenant being a personal one. Such a covenant 
is not valid and binding on a minor either under the Knglisii«hiw or the Indian law: 

Waghela v. (Shekh Mnsludin (1887) 11 Bom. 551, 14 l.A. 80. See sub-sec. (1). 

(b) A , as guardian of the estate of a minor, II, agrees to purchase immoveable pro¬ 
perty from C, on behalf of II. B on attaining majority sues (J for specific, pciformance. 

B is not entitled to specific performance, nor is C. See sub-sec. (2). 9 

(c) A dies leaving a widow, H’, and a minor son, M. After U's death 11’ enters 
into possession of the property left by A, and manages the same as guardian of .1/. After 
some time, in consequence of certain disputes, (I applies to the Court to be appointed 
guardian of the person and property of M, and he is appointed such guardian. Ih-fore 
0 can obtain possession of J/’s property from IF, IF sells the property to P for Its. 100, 
and conveys the preaperty to P as her own properly and not as that of the minor. Out 
of the R». 400, she applies Its. 200 in satisfying a decree against the estate of her deceased 
husband, and*the* rest she spends for he r own maii^eivuice. M attains majority, and 

(.-) Sohan Lai v. A tut Sath (1934) SO All. 142, , v. Sham Lai (IMW8) 111 A 17s. IS Cal. 

148 I. (T. 220, C33) A.A. H4fl. 8; Samian PrtBad v. Ahital At\t (1023) 

(a) Indur Vhunder v. Itadhakishore (1802) ; 43 All. 407, 74 1 307, 023) A. A. 581 

19 Cal. 507, 10 I.A. 90 [renewal of lease]; * | mortgage l>y sot her us lull owner). Sc« 

Sathti V. Bdlwantrao (1003) 27 Bom. 300 j also Hula ant Simjh v^Clawy (1012) 39 

[sale bv mother]: Murari v. T ay an a ] I. A. 100,’34 All. 29fi, ft I. f \ 029 [sale Ijv 

(1898) 20 Bom. 288, 288; Watson A Co. I brother). 
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Ss. sues P to recover the property from him. The sale in void altogether, and M is entitled 

529-532 to recover the property. The sale being absolutely void, P is not entitled to a return 

of any part of the purchase money, not even of the Its. 200 applied by W in payment 
of debts binding on the estate and therefore on M : Nath a v. Ji<tluxin*rao (1903) 27 Bom. 
390. See sub-ace. (3). 

(d) A decree obtained by a creditor against a Hindu Wife in a suit to recover money 
lent to her to discharge her husband's debts whilst the husband was in jail, is binding on 
the son though he was not a party to the suit. Tara Kiran v. Hari (1928) 50 All. 447, 
108 I.C. 114, ( 28) A.A. 251. 

530. Compromise by natural guardian. —It is competent 
to a guardian to enter into a compromise on behalf of his 
ward lb). 

531. Acknowledgment of debt by giuardian. -Before the 
enactment of the Indian Limitation Act, 1908, there was a 
conflict of decisions on this point. According to Bombay (e) 
and Madras ((/) decisions, the natural guardian of a minor as 
well as a guardian appointed under the Guardians and Wards 
Act, 1890, had the power to acknowledge a debt or to pay 
interest on a debt so as to extend the period of limitation, 
provided the act was fiy the protection or benefit of ‘the 
minor’s property ; but he had no power to revive a debt which 
was barred by limitation. According to Calcutta decisions, a 
natural guardian or a guardian appointed under the said 
Act had no power even 'to acknowledge a debt or to pay 
interest on a debt so as to extend the period of limitation (e). 
This conflict has been set at rest by sec. 21 ( 1) of the Indian 
Limitation Act, 1908, by which a, lawful guardian is included in 
the expression, " agent duly authorized in this behalf,” occurr¬ 
ing in secs. 19 and 20 of the Act. 

Sec the Limitation Act, 1908, sees. 19, 20 and 21, and'the Indian Contract Act, 
1872, see. 25. ,, 

‘ II.—TESTAMENTARY GUARDIANS. 

532. Guardians appointed by will—(1) A Hindu father 
may, by word of mouth or by writing, nominate a guardian 
for his children, so as to exclude even the mother from the 
guardianship (/). The mother, however, has not the power to 
appoint a guardian by will (g). but the Court may have regard 
to her wishes, if any, expressed in her will. ' 

</i) .Yirnimii/i! v. Xircunaya (1885) 9 Horn :?«:>. ; Cal. 51, 52. 

(c) Artnapagutida v.*8 angadigyapa (1002) 20 j (/) Delninand v. AnanJmani (1921) 43 All. £13, 
Horn. 221, 234 [F.U.]. j 50 I.C. 900, (’21) A.A. 340. See also 

(J) Sobhanamlri v. Srinimiilii (1303) 17 Mad. Jagannadha v. Uamai/amma (1921) 44 

* 221; Subramanui \ Arumwja (1003) 20 , Mad. 139, 62 I.C. 437, (’21) A.M. 132 

Mud. 330„331. leuardian of son to life adopted] ; Budhilal 

(r) UaiUum v. Kadtr JJuMi (133(1) 13 C.il 202. Morarji ( 1907) 31 Bom. 413. 

20 r > ; Chhato Ham v. lhlt > Ah C’800) 20 . (./) Venkuyija v. Venkata (1808) 21 Mad. 401. 
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( 2 ) The power of a testamentary guardian to deal with 
property belonging to his ward is subject to the restrictions 
imposed by the will (h). 

(5) As regards -guardianship ot joint family property, 
there is a conflict of opinion whether the father of a joint 
family consisting of himself and his minor sons has power 
to appoint a guardian by his will of the joint property during 
the minority of the sons. In an earlier Bombay case, it was 
held that he had no such power (i). In a l iter Bombay case, 
it was held that he hail the power to appoint such guardian.and 
also to authorize him to alienate the joint property, and that, 
where an alienation wafs made, it was binding-on the minor sons, 
provided it was within the scope of the authority conferred upon 
him by the will ( j ). * A Full Bench of the Bombay High Court 
has now adopted the earlier view (k). In Madras, it has been 
held by a Full Bench that it is not competent to the manager 
of a joint Hindu family, whether lie is the, father or uncle or an 
elder brother, to appoint a testamentary guardian to the joint 
property (l). Tt is submitted that the father has no power to 
appoint a guardian by his will of joint family property. At the 
moment of his death the property passes by survivorship to 
his minor sons, and he cannot by ar^y testamentary direction 
authorize'any person to deal with it during the minority of the 
sons. But it has been held by tl\p same High Court that if the 
testator has no sons, he may by his will authorize his widow to 
adopt n son to him, and appoint a guardian to manage his estate 
during the minority of the adopted son (mj. The decision 
would no doubt be correct if the property disposed of by will was 
the self-acquired property of the testator. But it would be 
questionable, if the property disposed of* was ancestral. . 

See the Guardians and Wards Act, 18'JO, sees. 0, 7, 17 ('!) and 39. 

The Court is bound, in appointing a guardian, to have regard to the wishes of the 
father contained in his will, although probate of tho will has not been obtained (n ). 

Tho judgment in the later Bombay case [38 Bom. 91], referred to in sub-sec. (.J), 
proceeds on the ground of convenience. Tho judgment in tho Madras case proceeds 
upon the ground that since # Hindu cannot dispose of cojtarrcnary property by will, ho 

(/i) Guardians a*l Wards Act, 18-jo, s. 27. 310, I 12. (35) A II 12111' B | 

(i) Uurilal v. Muni (1005) 21) Bom. 351. ' (/) Vfnilumh'irii v. Itunr/awimi (1918) 41 Mud. 

0) Mahablesbwar v. Itamcl.tindra (1'IU) :!S .>01, 40 I.C. 005, (’l‘Jj»A .U. 1040 | K B ]. 

Horn. 94, 21 I C. 350. (’14) A li 300 , latiuitnudhu \, Humvfimma (1921) ii Mad. 

Soobah Mrtht’i’ Lai v. Soobah Uoor>/ab /.til IHit, 02 I <’. 437, C21) A.M. 132. 

(1807) 7 W.lt. 73, ut p. 75. Sec a No (fi) Sarnia Samian v. lltuan Dasi ( 1915) 12 Cal. 

Venkatramnn W. .fananlhati (192S) 52 953,28 1(1 972, (“(>) A.C 321 [will mudo 

Bom. 10, 28, 30, 100 I.C. 79. C3S) A II. 8. by biiiband toritaining dfrci t.ions about 

( k) Unjbhukan Das v. (Jhasiram (1935) 59 Bom. niiayliambip of Ins minor wile). 
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cannot make arrangements for the management of that property by will after his death, 
or appoint a guardian to manage that property (o). 

Transfer of power of management by father. —Where the father of a joint family 
consisting of himself and his minor sons appointed his nephew to manage the joint family 
property for a period of thirteen years, and the manager was under the arrangement liable 
only to pay a fixed sum in lieu of actual income, and the father died before the expiry 
of the period, it was held that the sons were not bound by the arrangement and that 
the manager was liable to account for the whole of the income after the father’s death (p)- 

III.—GUARDIANS APPOINTED BY THE COURT. 

533. Power of Court to appoint guardian.—(2) Where the 
Court is satisfied that it is for the welfare of a minor that an 
order should be made appointing a guardian of his person or 
property, or both, the Court may make an order under the 
Guardians and Wards Act, 1890, appointing a guardian. (See 
sec. 4 (4) and (-5),’and sec. 7 of the Act). Where <the father 
has appointed a testamentary guardian,, the Court has no 
power to appoint a guardian under sec. 7 of the Guardian and 
Wards Act (q). 

A father being the natural guardian of his minor son cannot be appointed guardian 
of the person of the son and no order under sec. 7 is necessary (r). 

(2) Nothing in the,Guardians and Wards Act, 1890,'shall 
affect, or in any way derogate from, or take away any power 
possessed by a Chartered High Court. See sec. 3 of the Act. 

534. Guardian of person.—(7) In appointing the guar¬ 
dian of a minor, the Court shall be guided by what, consis¬ 
tently with the law to which the minor is subject [s. 518], 
appears in the circumstances to be for the welfare of the minor. 

(2) In considering what will be for the welfare t of the 
minor, the Court shall have regard to the age and sex of the 
minor, the character and capacity of the proposed guardian 
and his nearness of kin to the minor, the wishes, if any, of a 
deceased parent, and any existing or previous relations of 
the proposed guardian with the minor or his property. 

(3) If the minor be old enough to form an intelligent 
preference, the Court may consider that preference. 

See tho Guardians and Wards Act, 1890, see. 17. 

535. Guardian of minor’s separate property.—Tho only 
property of a minor of which a guardian can be appointed 
under the Guardians and Wards Act, 1890, is the separate 
property of* 4 the minor. A guardian cannot be appointed 

(o) Chidumbttru v. Itanya'ami (1018) 41 Mail. I ( y) Amirlhavatliammil v. Slromani Ammal 

501, 570. 572,*15 l.C. 005, (’10) A. A. (1038) Mnd. 757. 

10461 ¥.11.]. » 

(,.) Vrnkatraman v. Janardhan (1028) 52 Horn. (r) Venkatemraran v. Saradambal (1036) 13 

10, 100 I.C. 70, (’28) A.11. 8. , ltang. 500, 100 I. C. 878, (’30) A. R. 67. 
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under that Act of the undivided interest of a minor in copar¬ 
cenary property in cases governed by the Mitakshara law. 
The reason is tliat the interest of a member of a joint Mitak¬ 
shara family is not separate or individual property (s). See 
sec. 510 above. * 

.536. Alienation by guardian appointed under the Guardians 
and Wards Act, 1890.—A guardian appointed by the Court 
under the Guardians and Wards Act, 1890, has no power to 
alienate the minor’s property without tho previous permission 
of the Court. An alienation without such permission is .void¬ 
able at the instance of the minor and other persons affected 
thereby. . [See secs. &9 and 30 of the Act.] Where an aliena¬ 
tion is made with the permission of the Court it cannot be 
impeached by the minor or any other person except in a 
case of fraud or underhand dealing. The reason is that the 
alienee is entitled to trust to the order of the Court, and he is 
not bound to inquire as to the expediency or necessity of the 
alienation for tlve benefit of the minor’s estate (/). See sec. 519 
above. 

537. Guardian of minor’s undivided coparcenary interest — 
Although a guardian cannot be appointed of the undivided 
interest of a minor in joint family property under the Guardians 
and Wards Act, 1890, a Chartered High Court may, in the 
exercise of its inherent 'power, appoint tho managing member 
of the family to be guardian of such interest where such 
appointment is clearly for tho benefit of the minor, with power 
to him to alienate the joint family properly including the 
minor’s interest tlfcrein, and, where the property is to be sold, 
impose conditions upon the managing member to secure 
the minor’s share of the proceeds of the sale. This*is the 
practice in Bombay ( u ) and Calcutta (v). In a recent Allaha¬ 
bad case, the High Court, while holding that it had the 
power to appoint a guardian, refused to do so on grounds of 
inexpediency and want of precedent (w). See sec. 519 above. 

(r) Gharib-ullah v. Khmlak fivtyh (11)03) 25 All. («) Mamlal llurynuin. In rr ( 1 001 ) 2.t Hum 

407, 410, 30 I. A. J65T 170: Kapkar v. 353 : Jagantmlh Hama* In re (lH'Jfi) 10 

Marti (10P0) ^3 Mad. 130, 1 i.C. 100. Korn. 00 ; J nil ant Lnxntun, In re (1302) 

(!) Gangapershad v. Atnharani Hibi (1384)11 Ifi Horn. 031. 8cc remarks uf Kania, J., 

Cal. 379, 383-384, 12 I. A. 47, 40-50 In In rr Daltatrana IIniind Ualdankar 

[mortgage]; Sikher Chund v. Dulpvtty (1032) 50 Hum. 5’ji, 111 I. G. 007, (’32) 

(1880) 5 Cal. 383 fsale]; Venkatasami v. A.U. 537 ex|>luinfciu 25 Horn 353. 

Viranha (1022) 45 Mad. 420, 05 I.G. (») Ilari Xdrain but. In re (1023) 50 Cal. 141, 
904, (’22) A.M. 135. See also Jugal v. 74 I.C. 241, (’23) A.C. 409, In re Bija// 

Anunda (1809) 22 Cal. 545 [suit for specific Knmnrsmgh Ihmer (1032) 50 Cal. 570, 138 

S erformance against minor—see s. 441]; I.C. 730, (’82) A.C. 602.* 

tanaiharam Dae v. Ahmad (1910) 21 (n) Go'ind 1‘ratatl, In the mailer of (1028) 50 

C. W. N. 63, 37 I. C. 380, (’17) A.C. 23f* /til. 700, 112 I.C. 873, (’28) A.A. 709. 


Ss. 
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Illustrations. 

(a) A, and his minor son li, arc members of a joint family governed by the Mitak- 
sharii law. The only property which the family possesses is*a house which is in a very 
bad state of repair. Besides, there are family debts which have to be paid, but the 
famdy has no means either to effect the repairs or to p%y the debts. C offers to buy 
the house at Its. -10,000, provides! A obtains the sanction of the High Court (or the sale 
on behalf of his minor son li. A cannot apply for the sanction unless he gets himself 
appointed guardian of H'h property. A thereupon applies to the Court that he may be 
appointed guaidian of li 's property, and that the sale be sanctioned by the Court. It 
is proved to tin* satisfaction of the Court that, if the sanction be not given, thn'propcrty 
is not likely to realize a sum approaching Its. 40,000. This is a lit case for the appoint¬ 
ment of A as guardian anil for sanctioning the sale : Munilnl Ilargowan , in re (1901) 25 
Horn. K53. 

(b) The facts are the same as in ill. (a) with this difference t hat .1 docs not propose 
to sell the property, hut to raise a loan on a mortgage ofifhe property. It is proved to 
the satisfaction of the Court that if the mortgage is sanctioned by thf Court, better 
terms can be obtained from the mortgagee than without tfye sanction. Tho Hgh Court 
may appoint A guardian of li 's property, and sanction the mortgage : Jairam Lax own , 
iu re (1892) 10 Bom. 034. 


IV. GUARDIAN DE FACTO AND GUARDIAN AD HOC. 


538. Alienations by guardian de facto and guardian ad 
hoc. (/) A de facto guardian is one who manages the mftior's 
estate, such person being neither a natural guardian nor a 
guardian appointed by the Court. 

4 • * 

(2) A de facto guardian has the same power of alienating 
the property of his ward* as a natural guardian (.r).- A bona 
jide mortgage executed by the de facto guardian of a Hindu 
minor .for the benefit, of his estate and with due regard to his 
interests cannot he impeached on the sole ground that he is 
merely a de fact/) guardian (//), for example, if it is effected for 
the marriage of the minor's sister ( 2 ). The High (-ourts of 
Bombay (a) and Madras ( b) have held that* a sale by a step¬ 
mother, though she wfts in each case the de facto manager of 
the minor’s estate, is a stile by an unauthorized person, and is 
therefore, void. The question as to the validity of a mortgage 
by a step-mother arose before the Judicial Committee in 
Hun seedItur v. Hindcsvive (e), where it was held that the 


(j) Hu nun mu 11 l’ersaud v. M mm unit liabimte 1 
(1830) M. I. A. 393, 412-413; tirrtlui- 
raiiuiniiii v. Ai>i‘iah (1920) 4‘J Mad. 708, 32 i 
I. C. 827, (’20) A.M. 457 [salt- by maternal 1 
unde upheld]; Mohanund v. St fur (1833) 
28 Cal. 820 Calc bv paternal grandmother 1 
upheld]; Htn% Ijnnt v. llai Slaink (1875) 
12 Horn. It. C‘'79, SI; Lalla v. Kooiuiur 
(1880) 10 M. I. A. 454 [mortgage by step- , 
mother held not, binding on tliu ground J 
that it. was fraudulent]; X at ha ram v. | 
Shoina (1830) 14 lU>m. 582 [mortgage i 
by father’s eousin upheldl. I 

(</) Kit it dan Lai v. Jinn J’rusad (1932) 13 Lah. I 


333, 137 I. C. 115, (’32) A. h. 293. 

U) Shea Uotinj v. lift in Arihin (1933) 8 Luck. 

182, HO I. O. 556, (’33) A. O. 31. 

(a) l.nnhnii v. Itahi (1923; 49'Join. 576, 88 I.C. 
043, (’25) A. 11. 433 [transferee entitled to 
bencllt of s. 51 of tho Transfer of Property 
Act, 1882]. 

(l>) Xaravanan v. Itaiunni (1624) 47 Mad. L. J. 
086, 84 I. C. 973, (’25) A.51.200, comment¬ 
ed upon in Seettn'ramanna v. Appuih 
(192(5) 49 Mad. 708, at pp. 773-774, 92 
I.C. 827, (’20) A.M. 457. 

(»’) (180G) 10 51.1. A. 454. 



GUARDIANSHIP. 


601 


transaction being fraudulent, the minor was not bound by 
it. But the power of a step-mother to alienate the minor's 
property as a do* facto guardian was not questioned. The 
Bombay decision has since been overruled by the Full Bench 
decision of the same Cpurt (d). It is submitted that the earlier 
Madras decision is wrong. 

■ (3) An alienation by a de facto guardian, which is neither 
for necessity nor for the benefit of the estate of the minor, is 
not void, but only voidable, and it may therefore be ratified 
on the minor attaining majority (e). 

i 

(4) A sale by a guardian ad hoc, e.g., by a separated uncle 
who has pever internfeddled or acted as a guardian, is void (/). 

538A. The paternal grand-motlier is not a natural guardian 
of a Hindu minor—As a v de facto guardian she cannot 
create any obligation on tqe minor’s estate, by executing a 
promissory note in rene ,Val"of a. promissory note executed by 
the minor's father (g). 

538B. De facto guardian of lunatic, - f he de facto manager 
of the estate of a lunatic has no power to a lienate his property 
for necessity (h). 

V. REMEDIES. 

539." Procedure for recovering custody of minors. A 
guardian, who has been deprived of tin*, custody of his ward, 
has the following remedies open to him : 

(I) He may proceed bv suit against tin*, person alleged 
to be in wrongful possession of till*, ward. 

In Bemnt v. Naragania/t (/), where a suit was brought 
by a Hindu father in the District Court of 
Chinglepat for the custody of his minor sons, their 
Lordpships of the Privy Council said : A suit inlet* 

partes is not the. form of procedure prescribed 
by the Act [that is the Cuardians and Wards 
Act, 1890] for proceedings in a District Court 
touching the guardianship of infants.”. Following 
• this decision it has been held bv the Madras High 


(it) Tulsuiax v. VaqhPla (1031) .".7 

Uora. 40, 1»1 I.C. 17, C33)A.I». 10. 

(») Sertharaininna v. .1 p/iinh 00211) 40 Mail. 
708, 02 I.C.^27, <’20) A.M 4.'i7. 

(!) Jlarilal v donthnn (1027) 51 Horn 1010 
105 I.C. 722, (’27) A.II. 011 Jtrail.toroo 


entitled to benellLut - '>1 ol tin* Transfer 
of Proper tv \n r 0 18*21 

(/) Xiiqinihn (Jiilruhln v v. Hfiiinrno Dmnn (1043) 
Horn 117. 20'. I.C. H, C4 I) A II 41. 

( h ) K'liifuni/nliil v. Jhirnmih (1011) Nnj! 00*. 

(i) (1014) 41 I. A 314. 322.• 3* Mad 807, 820, 

24 1 C 200, (’I 4) A I'C 41. 


S«. 
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Court that the proper procedure in proceed¬ 
ings in a Mufassal Court touching the custody 
of a minor is by way of petition under sec. 25 of 
the Act, and not by way of suit (j). On the 
other hand, it was held by* the High Court of 
Bombay ( k), that the dictum of the Privy Council 
in Besant’ s case was not intended to be of such 
general application as to take away the right of suit 
in all cases, that the provisions of the Guardians 
and Wards Act, 1890, were not exhaustive, 
and that a suit for the custody of a minor lies even 
in a Mufassal Court. The Chief Court of the 
Punjab (?) and the Allahabad High Court /m), have 
held that a petition is the only, form of procedure 
allowed in matters relating to the custody of 
minors. 

(2) He may proceed by a writ of habeas corpus, in 
cases where the ward is within the limits of the 
ordinary original civil jurisdiction of the lligh 
Court of Bengal, Madras or Bombay and has been 
unlawfully restrained [the Code of Criminal Proce¬ 
dure, 1898, s. ^91]. 

For tho ease whore a minor is confined under such circumstances that the confinement 
amounts to an offence, see sec. 100 of the Code of Criminal Procedure, 1898. For the 
enso where;,a female minor has been detained for an unlawful purpose, see s. 552 of that 
Code. 

(j) Sul fa v. Ilamamli (11* I Si) 42 Mad. 047, 53 l.C Shari fa v. Manekhan (1001) 25 Bom. 574. 

300, (’20) A.M. !>;#, | K. 1$ |, mt a(!) Ulmiita v. Wuiiia (180(5) Bunj. Ucc. No. 41 

Ihralinn v. II,whim (101(1) 39 Mad. (108, | K.B.l. 

33 1 ('. 894. C17) A.M. (112. (m) Sham Lai v. Hhinda (1004) 20 All. 094 : Utma 

\k) .Uhrutlal Chimanlal (101(1) 40 Bom. (100, Kuar v. lilitniivaufa Knar (1015) 37 All. 

37 I.(. 215, (1(1) A.B. 129j Jollovunjj 515, 29 1.4!. 41(5, (’15) A.A. 109. 
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“The aged parents, a virtuous wife, and an infant child must be maintained, even 
by doing a hundred misdeeds. *---.1 /anu cited in the Milakshara. 

CONTEXTS. 


/.—-Nature and extent of riijht of maintenance as. 540-541 A. 

II. — Persona entitled to maintenance —ss. 545-505. 

III. — Amount of maintenance —ss. 5l»t»-5(i8. 

IV. —Transfer of family property and its effect on riijht of maintenance- -ss. 5(>i)-572. 

V.—Transfer of family dwelling-house and its effect on the right of residence — S3. 573-575. 

VI. — Right of maintenance nyl affected by will— s. 57t5, 

VII.—Transfer and attachment of right of maintenance —ss. 577-578. 

VIII.—Suit for maintenance —ss. 570-581. 

I.—NATURE AND EXTENT OF RIGHT OF MAINTENANCE. 


540. Priority of debts over maintenance.—^ V-bts con¬ 
tracted by a Hindu take precedence over the right to mainte¬ 
nance (»i) [s. 570]. 


541. liability for maintenance of two kinds.—The liability 
o£ a Hindu to maintain others arises in some cases from the 
mere relationship between the parties, independently of the 
possession of any property [s. 542]. In other cases, it depends 
altogether on the possession of property (o) ( ss. 543-544]. 


542. Personal liability: liability of father, husband and son.— 
A Hihdu is under a legal obligation to maintain his wife, 
his minor sons, his unmarried daughters, andliis aged parents 
whether he possesses any property or not.. The obligation 
to maintain these relations is personal i.u character, and arises 
from the very existence of the relation between the. parties (p). 


Thus, the only persons who are under a personal obligation to maintain others aro—■ 

(1) the father, who is bound to maintain his minor sons and unmarried daughters; 

(2) the husband who is bound to maintain his wife ; and 

(3) the son who i3 bound to maintain his aged parents. 

It is clear from wh^t fcas been stated above that a Hindu is not under a personal 
obligation to maintain his grandchildren. Nor is he under any such obligation to main¬ 
tain his sister, his stej)-mother, his daughter-in-lavT, or his sister-in-law, though the 
obligation to maintain them may arise from possession of property^** will appear from 
tho two following sections. 

(») Adhirantev. Shona Matte ( 1876) 1 Cal. 305; j (o) Saiitnbai v. Luxfaibai (1878) 2 Horn. 073 

Lakshmnn v. Satyubhumabai ( 1878) 2 Bom. ! at p. 597, rt it'/. I I'M)) * 

494, 605. I (p) (1878) 2 Bom. 573, 597 508 [F.B.l, supra. 


s«. 
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543. Liability dependent on possession of coparcenary 
property: liability of manager."-(f) The manager of a joint 
Mitakshara family is under a legal obligation to maintain all 
male members of the family, their wives and their children ( q ). 
On the death of any one of the male .members, he is bound 
to maintain his widow and his children (r) s. [559]. The 
obligation to maintain these persons arises from the fact 
that the manager is in possession of the family property. . 

(2) The same principles apply to cases governed by the 
Dayabhaga law. But in applying these principles, it is to be 
lenu'mhered that there can be no coparcenary according to 
that law between a father and sons [s. 2^7]; and, further, that 
on the death of a coparcener without leaving male* issue, his 
widow succeeds to his share in the coparcenary property as 
his heir [s. 2811. According to the Mitakshara law, she is 
entitled to maintenance only (s). 


According to both tin* schools, a father is under a personal obligation to maintain 
his iniiKU wmii. Hut where the father has ancestral property in his hands, then if the 
ease is governed by the Mitakshara law, sons, even if adult, are entit led to maintenance 
out of the ancestral property |s. Mo|, but not if the case is governed by the Dayabhaga 
law, for under that law sons do not acquire by biith any interest in ancestral property 
[s. 27HJ. 

« 

As to impartible property, sec s. f>Sb. 


544. Liability dependent on possession of inherited property: 
liability of heirs. -An heir is legally bound to provide, out of 
the estate which descends to him. maintenance for those persons 
whom the. late proprietor was legally or morally boiyid to 
maintain. The reason is that the, estate is inherited subject 
to the obligation to provide for such maintenance (/,). 


lllushaiions. 

(a) * Sister.- A Hindu is under no pasonal obligation to maintain his sister, but if 
be inherits bis fatlm's estate, he is humid to maintain her out of that estate, she being 
u person whom Ids father mis legally bound to maintain as life daughter, provided, of 
couise, that she is unmanied [s. M2,]. 


(b) Step-mot!n r. A step-son is under no personal obligation to maintain his 
step-mother; but if he inherits his fatliei s estate, lie is bound to maintain her out of 
the estate, she being a person whom Ids father was ligaily bound to maintain as bis 
wife : liai J)aya v. A 'allot (1885) U Horn. 27‘J; A’i iibn>bibai v. Jlahtklev (1881) 5 Bom. !)!). 

(c) Mothir-in-hnc .1 dies leaving a widow Jl and a mother Ji is under no 
personal obligation to maintain l*-r motber-in-l.iw C ; but if she inherits property from 


(V) Maim, ihaji. Ids Nic.ul.i. ili.tj. l.l, 

sei-'. no. n?. ns, . Vmi .,1 Hium 
Kallu/irum (1 '.Hid) n.l Mail jin. j 10 : ( 

I'hiriittu alias IV« 'hiiiquiiuttniiitlnl 

liu mu apas Kiittumiii/ t 1940) Mad. 830, 
f40) A M Oil I 

(r) Hfiai/iiti i Mn;A % M-.I Kuril! lu'itr (lOn") 


s j..iii. 300, tux l.r. noi, t’27) A.X.. ns. 

(-) Miiit/up/ia v. Lakrhmi (1891) 15 bom. 234: 
Hitnro v. l'amiinaliui (1879) 3 Bom. 44-49. 

it) Khilrnmnui \ Ka*hmuth (1809) 2 Beil*.;. 

A.C 15. 34. 38 |F.B.!; Kamimv. Chundra 
(1800)17 l al 373,370 378. 
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A, she is bound to maintain C, she [C] being a pci nut whom .-1 was legally bound to 
maintain as his mother : Bui Kauku v. Bui Jadac (1884) 8 Mom. 13. 

• 

(d) l)aughter-in lau\ — A dies leaving a window 11’ and a father F. He leaves 
no property. Is F under any obligation to maintain hi* destitute daughter-in-law II' ? 
Yes, out the obligation is only a ntoial one, so that In- ma\ lefuse to maintain her. Suppose 
now that F dies leaving a widow 11. On F' s death, 11 mheiits his estate as his heir. B 
now eoini i h under a legal obligation to maintain 11’ out of the estate, she living a person 
whom the late proprietor (F) was mm ally bound to maintain («). See see. f»t»4 below. 

544A. Liability of the Crown. - The obligation to main¬ 
tain extends even to the (Town when the (Town takes the 
estate l>v escheat or by forfeiture (r). 


II.—PERSONS ENTITLED TO MAINTENANCE. 

545. <Sons. (/) *A father is under a personal obligation 
to maintain his minor sons; therefore, he is bound to main¬ 
tain them even out of his separate, or self-acquired property. 
But he is under no such obligation to his adult sons ; therefore, 
he is not bound to maintain them out of property which belongs 
exclusively to him (w). 


If the father and sons are members of a joint family 
governed by the Mitakshara law, and there is joint family 
property, the sons, even if adult, an* entitled to maintenance 
out of the joint property. The reason is that under the 
Mitakshara law, sons take a vested interest in joint family 
property by birth (./*). The lability to maintain an adult 
son is not limited to the income of what would havti been 
his share on a partition of the joint family property (//). 

But the sons do not, in oases governed bv the Dayabhaga 
law, acquire any* interest by birth in ancestral property 
[sec. 275, 274]. A father, therefore, under tin*, Bengal school, 
is not bound to maintain his adult sons either out of his separate 
or out of ancestral property. 

(2) A son who is entitled to sue for partition can sue for 
maintenance (z). Where he cannot sue. for partition, without the 


(«) .IniUi v. Sami rat) (18S9) 11 Ml. lift, 
lia ianii.au ta l‘al v. ^aaiinxiim/aiir /(«*.,<■ 

(1934) til tab 2121, til J A. 39. 117 1 t 
438. (’34) A.PC. lilt : Jin mm iiimnl \ 

Jir/i ha initial (1899) 22 .Mail. 30.7. 

(O .V.it. Holah Kaon war v. ('olio tor of li< nut 's 
(1847; 4 M.I.A. 346. 

(«•) AmniakanHU v. A pun (1888) 11 Mud. !)1 . i 
1‘rtmchand v. JlulnUifhaniJ (I860) 4 Bur-'. ; • 

I, ft. A pi*. 2#, liiiin'hiin'Jni v. Sola rum \ 
(1878) 3 Hum. 34(1, 350. 351, Hhou) at hi , (!) 

Sath Vhakrabarli v. liar an! a Kumnrrc I 
Uebee (1930) 03 Cal. 1098, (’36) A C. 5^0. 1 


(r) "'ll' Saiitiilnn V. JjI) rmiihui (1»78) 2 Hum. 
,i7,', 597 11' 14 1; tiartaj*Kami v. lleora] 
Kuan (1888) 10 All. 373, 38*, 15 1 A. 51. 

(y) <'kith nrffiii da v. JJlWi ut Maanhatr of 

JJlmraur ( 1937) 51 Hum. 139, 100 I f 575, 
(’37) A.H. 91 fliffi.itu: -un t-luini tur 
lu.Diiliname of Inuuix while in iisjluiu 
-il.'iim upheld thouch ill rxixis ul lumi- 
1:Ch '■half ul Inqjimci. 

( h< raltii ..lias Vt/xu v. •ihtnyum/iaramlni 
Ho mu . 1)1 ih Katlaman (1940) Mail. 830, 
V10; \ A1 0C4. 
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Ss. consent of certain coparceners, as in Bombay («), lie is entitled 
545-548 to maintenance out of the joint family property (b). 

546. Daughters.—A father is bound to maintain his 
unmarried daughters. On the death of*the father, they are 
entitled to he maintained out of his estate (c). 

A daughter on marriage ceases to be a member of her 
father’s family, and becomes a member of her husband’s 
family (</). Thenceforth she is entitled to be maintained by 
her husband, and, after his death, out of his estate [sec. 559]. 
Tf the husband has left no estate, her father-in-law, if he has got 
separate property of his own, is morally, though not legally, 
bound to maintain her; but, after his death, she .acquires a 
legal right to be maintained out of his estate on the principle 
stated in section 544 above. If she is unable to obtain 
maintenance from her husband, or, after his death, from his 
family, her father, if he has got separate property of his own, is 
under a moral, though not a legal, obligation to maintain her. 
But it is not settled whether, after the father’s death ,* 1 she 
acquires a legal right to be maintained by his heirs out of his 
estate. The High Court of Bombay has held that she acquires 
no such right (e). On the other hand, the opinion has been 
expressed by the High Court of Calcutta, that she does acquire 
such right, provided she is unable to obtain maintenance from 
her husband’s family (/). Kccently the Madras High Court 
lias held that a widowed daughter who is without means and 
whose husband's family is unable to support her is entitled 
to he maintained by her step-mother out of her father’s estate (< 7 ). 

See notes to see. f>44 above. 


547. Grandchildren. - A grandfather is under no personal 
obligation to maintain his grandsons or granddaughters ( h). 

548. Parents. A son is under a personal obligation to 
maintain his aged father. Ho is also under a similar obligation 
to maintain his aged mother, artd he is bound to maintain her, 
whether or not he has inherited property from his father (i). 


(ti) . I/uni v. Ihiiwlninilra (1802) 10 Horn, 20. 
(M llhiifutl v. Taiaiiappii (1022) 40 Bom. 4:>.'>, 
04 l.C. 508, (; 12) A.ll. 202. j 

(c) 7J.it Man (fill v. Hu, llukhmini (1809) 23 Bom ! 

201; Tulshit v. Go pa l Hui (1884) 0 All. 032 i 
(</) Km lie Chundrr v. ffaroda Hundari (1801) 18 
fnl. 012, 040. iT | 

(«) Ilai Mani/nl v. Bui llukhmini (1800) 23 ' 
Bom. 201. i 


(/) Mokhada v. Xiintlo Kail (1001) 28 Cal. 276, 
288. 

(•/) Ambubai Ammal v. Sani Bai Atnmal (1041) 
Mad. 13. (’40) A.M. 804. J 
(A) ilantiiiihini v. Balak Chandra (1871) 8 Bene. 
L.K. 22 ; Kalu v. Kflshibai (1883) 7 Bom. 
127. 

(0 Subbarayana v. Subbakka (1885) 8 Mad. 230 
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Step-mother .— See s. 544, ill. (b). 

549. Famale members of a joint Hindu family.—As to 

maintenance of female members of a joint Hindu family, 
see sec. 543 above. • 

• 

55(3. Disqualified heirs.—Where a son or other heir is 
excluded from inheritance by reason of disability [s. 98], he 
is entitled to maintenance for himself and his family out of 
the property which he would have inherited but for tho 
disability [s. 110]. 

551. Illegitimate sons.—The illegitimate sons of a 1 findu 
may be divided into Jjpur classes, namely :— 

(1) Illegitimate sons of a Hindu belonging to one of tho 

three higher classes by a dasi, that is, a Hindu 
concubine in the continuous and exclusive keeping 
of their putative father. 

Ab to the morning of the word “dasi” see sec. 43, nos. 1-3, note no. (4) on page 
36 above. 

(2) Illegitimate sons of a 8udra by a dasi. 

. (3) Illegitimate sons of a Hindis by a Hindu woman who 
is not a dasi. # 

(4) Illegitimate sons of a Hindu by a non-Hindu woman. 

(1) The illegitimate son of a Hindu belonging to .one of 
the three higher classes by a dasi is entitled only to maintenance, 
and not to any share of the inheritance (Mit. eji. I, s. 12, v. 3). 
The right of maintenance attaches in the first instance to the 
separate property "of the father (j). Where the father has 
left no such property, it attaches to property of the joint family 
of which the father was a member ( k ). Such a son is entitled to 
maintenance for life (l). 

(2) The illegitimate son of a Sudra by a dasi is entitled 
to a share after his father’s death in.the separate property 
of his father (Mit. ch. I, s. 12, v. 2). Where tho father has left 
no separate property, but was joint with his collaterals at his 
death, the* illegitimate son is not entitled to demand a parti¬ 
tion of the joint family property in their haijds, but he is 

(j) Rothan Singh v. Bahrant Singh (1000) 22 | • Jhralal Liiinuindan v. Mejhrnj lihikehand 

All. 191, 27 b A. 51; Chuoturya v. Put - 0038) Horn. 7707 

Anted (1857) 7 M.I.A. 18. . - 

<*) Ananthuya v. Vtihnu (1893) i7 Mad. 160; i (l) Xilmoney Singh v. /tenMAwr(1879) 4 Cal. 91. 


St. 
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S. 551 entitled ns a member of the family to maintenance out of tliat 
property. His position in this respect is analogous to that of 
widows and disqualified heirs to whom the law allows main¬ 
tenance because of their exclusion from inheritance and from 
a share on partition, and the Court may, a& in their case, award 
not only future but also past maintenance so far as it is not 
barred by the law of limitation, and may direct the same to be 
secured by a charge on the joint family property. Such main¬ 
tenance is payable to the illegitimate son for life (m). 

(3) The illegitimate son of a Hindu by a Hindu woman 
who is not a dasi is entitled to maintenance even if he be the 
result of a casual (n) or adulterous (o\ intercourse. During 
his father’s lifetime, he is entitled to maintenance against 
him (p). After the father’s death he is '"entitled to mainte¬ 
nance out of the separate property of the father. Where 
the father has left no such property, he is entitled to mainte¬ 
nance out of the estate of the joint family of which the father 
was a member ( q ). But the right of the illegitimate son to 
maintenance is personal f to him; it does not descend on his 
death to his offspring. Thus, if A dies leaving an illegitimate 
son B, and B dies leaving a son C, C is not entitled to mainte¬ 
nance out of A 's property (r). 

According to the Dayabhaga school, the right of such a 
son to maintenance ceases on Iris attaining majority (s) ; accord¬ 
ing to the Mitakshara school, it extends up to his death (t). 

t 

(4) The illegitimate son of a Hindu by a non-Hindu 
woman is not entitled to maintenance linger the Hindu law, 
but he may claim maintenance from his putative father under 
sec. 488 of the Code of Criminal Procedure, 1898. The right 
under that section, however, cannot be enforced against the 
estate of the father after the father’s death ; it can only be 
enforced during the lifetime of the father (u). 

(tn) Vellaiyappa Chelty v. Xu tarn} <n (1931) 55 (1857) 7 M.I.A. 18, supra ; (1808) 12 

Mail. 1, 58 I.A. 102, 134 l.C. 1081, C 3 i) •M.I.A. 203, supra, (where there was a 

A.l’O. 294 ii If mu. V dr n i i/ii p pa v Xata- remand); Raya Parirhat v. Xalim 

rajan ('1927) 50 Mad. 310, 100 I C. 655, Singh (1U781 3 Cal. 214, 4 LA. 159 ; Bar- 

(•27) A.M. 38(1. gabind v. Dkaram Singh (1884) 6 All 329. 

(n) Muttuswamy Jagavrra v. Vencutuswara ( r ) Iioshan Singh v. Ba,wait, Singh (1900) 22 

(1808) 12 M.I.A. 203, 220. All. 191, 27 I.A. 51. 

( o ) Rahi v. Govind ( 1875) 1 Horn. 97; Virura- (i) Silmonev Singh v. Baneshur (1879) 4 Cal. 91. 

muthi v Sing irai elu (1877) 1 Mad. 306; ( t ) Bargobmd v. Dharam Singh (1884) 8 All. 320 ; 

Suhramania v. Valu (1911) 34 Mad. 68, Kappa v. Singaraielu (1885) 8 Mad. 325. 

6 I. C. 910. (it) Lingappa v. Esudasan (1004) 27 Mad. 13 

(p) Ghana v. Qereli (< 905) 32 Cal. 479; Kappa . (Christian woman): Sitaram v. Ganpat 

v. Singira*elu (1885) 8 Mad. 325 (1923) 25 Horn. L.K. 429, 73 l.C. 412, 

(f) (1911) 34 Mad. 68, 5 l.C. 919, supra , ("23) A.U. 384 (Mahomedan woman). 
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(5) In a Madras case it was observed that the illegitimate 
son of a Sudra by a dasi, who was not entitled to inherit, should 
be allowed only a compassionate rate of maintenance (v). 
In a later Madras case it was said that this view was not correct 
and tljat regard should be had in every case to the income 
of the estate left by the putative father and to the mode of 
life .to which the son was accustomed in the lifetime of the 
father (w). 

The illegitimate son of a Hindu who is the result of an 
adulterous intercourse is in no case entitled to maintenance 
higher than the amount of the income which he would*have 
got out of his share lu)d he been a dasiputra ( x ). 

552. Illegitimate daughters.—There is no provision in 
Hindu law for the maintenance of illegitimate daughters {y ); 
but they are entitled to claim maintenance from their putative 
father under sec. 488 of the Code of Criminal Procedure, 1898. 

This view is put on the ground that the expression “ dasiputra ” oocurring in texts 
bearing on the subject applies only to an illegitimate son (putra), and not to an illegitimate 
daughter. • 

553. Concubine—Avaruddhastri.—A Hindu is not entitled 
to transfer joint family property $o an Avaruddhastri for 
her maintenance (z) nor is he bound to maintain her. He 
can discard her at any moment, and she cannot compel him 
to keep her or to provide for h^r maintenance (a). But if she 
was in his exclusive keeping until his death , his estate? in the 
hands of those who take it, is liable after his death for her 
maintenance ( b ). It is not a condition precedent to her right to 
maintenance that ghe should have resided in the same house as 
the deceased together with his wife and his family (c). But 
her right to maintenance is conditional upon her continued 
chastity (d). 

Acarudd/utstri. —In*a Bombay case the High Court held that to constitute a concu¬ 
bine an avaruddha stree she must be a concubino with whom the connection of the 
deceased paramour was open and recognized and who was kept by him in his house 
practically as a member of the family. But this view was rejected by the Judicial 


(r) Oopalatami v. Aritnuchelgm (1004) 27 Mad. 
32. • 

(if) Rathinasatyipat$i v. Gopala (1920) 56 Mad. 
L.J. 673, 1211.C. 126, (’29) A.M. 545. 

(x) Chatnava v. Iraya (1031) 33 Horn. L.R. 1082, 

1088, 134 r.C. 1153, ('31) A.B. 492. 

(y) Paruati v. Qanpatrao (1894) 18 Bom. 177, 

183 : TeWxiyappa v. Natarajan (1927) 50 
Mad. 340, 100 f.C. 655, (*27) A.M. 386. 

(z) Thakur Hab iPrasad Singh v. G hoot ay 

Manwar (1037) 12 Luck. 400, 164 I.C. 
1000, (’37) A. O. 29. 


(a) Raimnarasu v. Ruchammg (1000) 23 Mad. 
282. 

tj>) yintjareddi v. Lakshina wa (1902) 20 Bom. 
'4>3 ; VranduramhiH v. Yamunabai (1875) 
12 Bom. 1I.C.A.C. 229 ; llama Raja v. 
Papa mmol (1925) «8 Mad. 805, 00 I.C. 
983, d25) A.M. 2*). 

(c) Rai Sagibai v. Uai Monghibai (1926) 531.A. 
153, 50 Bom. 604, 96 I.C. 20, (’26) A.PC. 
73, rcvcr-iiiK (1923) 47 Bom. 401, 60 I.C. 
291, (’23) A.B. 130. w 
id) Yathrantrao v. Kashibai (1888) 12 Bom. 26. 


Ss. 
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Committee on appeal, and it was field that residence in the same house with her 
paramour together with his wife and regular family was not now necessary, whatever 
may have been the ease when a concubine was a slave of the household (e). 

Kept mistress whose husband is alive. —It has been held by the Bombay High Court 
that a married woman who left her husband and lived with another as his permanently 
kept mistress may bo regarded as Avaruddha Stri if she remains faithful to him and she 
is entitled to maintenance from his estate so long as she p.-eserves her sexual fidelity to 
him(/). 

Amount of maintenance. —In determining the amount of maintenance to be awarded 
to an avaruddhnstri the Court should have regard to her age, her past mode of life, and 
the extent of the estate of the deceased paramour ( g). 

MAINTENANCE OF WIFE. 

553A. Statutory right of maintenance—The wife’s right to 
separate maintenance and residence is now regulated by the 
Hindu Married Women’s Right to Separate Residence and Main¬ 
tenance Act, 1946 (see Appendix XIII). In the following sec¬ 
tion the law has been stated under tne decided cases. 

554. Wife’s right of maintenance.—(2) „ A wife is entitled 
to be maintained by her husband, whether he possesses 
property or not (h). When a man with his eyes open marries 
a girl accustomed to a certain style of living, he undertakes the 
obligation of maintaining her in that style {i). The mainte¬ 
nance of a wife by her husband is a matter of personal Obli¬ 
gation arising from the very existence of the relation, and quite 
independent of the possession by the husband of any property, 
ancestral or self-acquired [j). The maintenance being a matter 
of personal obligation, she has no claim for maintenance against 
her husband’s property in the hands of a transferee from him. 
Nor has she any claim against the crown, if his property has 
been attached under secs. 87 and 88 of the Criminal Procedure 
Code, 1898, as the property of an absconder ( Jc ). 

Her remedy is to Obtain a decree of a Civil Court creating a formal charge on the 
property (l). 

(2) A wife is not entitled, during her husband’s life-time, 
to be maintained either by her relations or by her husbands 
relations, even if she has been deserted by him, unless they 
have in their possession property belonging to.her husband (m). 

555. Separate residence and maintenance.—(2) A wife’s 
first duty to her husband is to submit herself obediently to 
his authority, and to remain under his roof and 'protection (n). 
She is not, therefore, entitled to separate residence or mainten- 

(r) Bat Naqubai v. Bat Monqhtbai, supra. Tho (1044) AH. 118. ■r s- 

decision In Musammat llaidri V: Narindra <i) Jayanti v. Alamelu (1904) 27 Mad. 45, 48. 

(1026) 1 Lurk. 184, 08 l.C. 677, (’26) A. (*) Chalru v. The Crown (1020) 10 Lah. 265, 

O. 204, is no Huger good law. Ill l.C. 435, ('28) A.I.. 681. 

(f) Akku Pralhad v: Canesh Pralhad (1045) ( l) Secretary of State for India v. Ahalyabai 

Bom. 216. Narayan (1038) Bom. 454, 40 Bom. L. B. 

(g) (1875) 12 Bom. n.G^.C. 220, supra. 422, 176 l.C. 453, (’38) A. B. 321. 

(A) Narbadabaj. v. Mahadeo (1881) 5 Bom. 00, (m) Itamabai v. Trimbak (W72) 0 Bom. H.C. 283. 

103. • (n) Sitanath v. Haimabutty (1875) 24 W.R. 877, 

(») Prem Pratap Singh v. Jagar Pratap Iiunwari 370. 
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ance, unless she proves that, by reason of his misconduct or S. 555 
by his refusal to maintain her in his own place of residence or 
for other justifying cause, she is compelled to live apart from 
him (o). Neither unkindness not amounting to cruelty (p), nor 
the fact that the hy.sband has taken a second wife (q), nor 
ordinary quarrels between husband and wife (r), justify the wife 
in leaving her husband’s house. But she would be justified in 
leavjng his house, and would be entitled to separate mainten¬ 
ance from him, if he kept a concubine in the house (s), or 
habitually treated her with such cruelty as to endanger her 
personal safety (£). She is not bound to prove repeated 
violence ; nor is delay in bringing the suit a ground for refusing 
the relief ( u ). * 

Where a husband who was on cordial terms with his wifo made a gift of his property 
to his wife the ostensible«purpose being her maintenance, it was held that the wife was 
not a creditor and that the gift in her favour could not prevail against the rights of the 
creditors (v). 

(2) A wife living apart from her husband for no improper 
purpose may at any time return and claim to be maintained 
by., him. Her right is not forfeited, but is only suspended 
so long as she commits a breach of*duty by living apart from 
him (w) ; so, where she subsequently comes back and offers 
to live with him, his refusal to take tier back entitles her to de¬ 
mand maintenance. The suspension ceases when the husband 
dies. He cannot under the provisions of the Succession Act 
execute a Will to defeat sucl^ a right (a;). The amount of 
maintenance to which she would be entitled depends on various 
circumstances, such as the past relations between the parties, 
their social standards and the husband’s property (y). Where 
the wife lived witfy. her father who was in affluent circumstances 
and did not claim maintenance from her husband for a long 
time and the husband had no properly, arrears prioi; to the 
date of demand were refused (z). 

Where a husbamf turned his wife out of doors because he suspected her chastity 
and tho wife obta in ed an o r der against, him for m aintenance under sec. 488 of the Code of 

(o) Sidlinyapa v. Sulava (1878) 2 Bom. 834; 239. 

Nitye v. Soondaree (1868) 9 W.ll. 475 (f) Matangini v. Joqrndru (1892) 19 Cal. 84. 

[refusal to maintain]; Sitabai v. Ram („) fJdfi Singh v. Mst. Daulat Kaur (1935) 16 
rkandrurao (1910) 12 Bom. L.R. 373, 61.C, Lah. 892, 158 f.C. 223., (’35) A. L. 386. 

625 [abandonment of wife]: Shinappaya v. (a) Jirij Itai Kutir v. Hunt Dayal (1932) 7 Luck. 

Rajammtt (1922) 45 Mhd. 812, 69 f.C. 25 411, 135 I.C. 369, C32)*A.O. 40. 

(’22) A.M. 399* [husband’s lepiosyl . 

AppiblH v* Iihimji Cooirrji (1936) 60 (tc) Surampalli v. Surampalli (1908) 31 Mad. 

Bom. 455, 38 Bom. L. tt. 77, 162 r. C. *338. 

188, (’36) A.C. 138. (a) Ptriambal v. Sunderumal (1945) Mad. 

(p) (1875)24 W.K. 377, supra. 586. .* 

(o) Virasoeuni v. Appasi ami (1863) 1 Mad. H. (y) Appibai v. Khimji Coovtrji (193B) 60 Bom, 

C. 375. 453, 38 Bom. L. R. 77, 162 I. C. 188, 

(r) Rajlukhy v. Rbuotnath (1900) 4 C. W. N. 488.' (’36) A B. 13% 

(») Qobind v. Dow/wt (1870) 14 W.U. 451: Dular ( 2 ) Sobhanadramma v. Nar$simhaswami (1984) 
lioeri v. Uwarkanath (1905) 32 Cal. 234, 57 Mad. H)03,150 I.C. 797, (’34) A.M. 401. 
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Criminal Procedure, 1898, and when she proceeded to execute the order, he filed a suit 
for restitution of conjugal rights, it was held that it was a proper case for refusing the 
husband a decree (a). 

556. Unchastity of wife.—A wife, who leaves her home 
for purposes of adultery, and persists in „ following a vicious 
course of life, forfeits her right to maintenance (6), • even 
though it is secured by a decree (c). But it would seem that if 
she completely renounces her immoral course of conduct, her 
husband is liable to furnish her with a “ bare ” (or what is 
also called “ starving ”) maintenance, that is, food and raiment 
just sufficient to support her life (d). 

Starving maintenance .—In Parami v. Mahadevi (e), Chandavarkar, J., after examining 
tho original texts bearing on the subject, observed as follows:— 

" The general rule to bo gathered from these is that a Hindu wife cannot ha absolutely 
abandoned by her husband. If she is living an unchaste life, he is bound to keep her in 
the house under restraint and provide her with food and raiment just sufficient to support 
life; she is not entitled to any other right. If, however, she repents, returns to purity 
and performs expiatory rites, she becomes entitled to all conjugal and social rights unless 
her adultery was with a man of a lower caste, in which case, after oxpiation, she can claim 
no more than bare maintenance and residence.” 


See secs. 96 and 561. * 

557. Change of religion by husband-—CO A wife is 
entitled to maintenance, though her husband may abandon 
Hinduism (/). 

(2) Where a marriage'has been dissolved under the Native 
Converts’ Marriage Dissolution Act, 1866, at the suit of a 
husband who has abandoned Hinduism, the Court may by its 
decree order the husband to make such allowance to his wife 
for her maintenance during the remainder of her life as the 
Court thinks just". An allowance so ordered ceases from the 
time of any subsequent marriage of the wife. 

See the Native Converts’ Marreago Dissolution Act, 1866, sec. 28. See also sec. 441 
above. 1 


558. Wife of disqualified heir.—Where the husband is 
excluded from inheritance on account of personal disability 
[s. 98], his wife is entitled to maintenance out of the property 
which he would have inherited but for the disability. But 
her right to maintenance is conditional upon ,her continued 
chastity (g)\ 


(a) Bab a Ham v. Musammat Kokla (1024) 4G 
All. 210, 71) I.C. 034. ('24) A.A. 301. 

yl) llata v. Narayanan £4863) 1 Mad. II. C. 372 ; 
Debt Bara it v. naulata (1017) 30 All. 234, 
30 I.C. 10, (17) A.A. 80; liandatami v. 
Muruyammal (180(1) 19 Mad. 0. 

(c) (1800) 10 Mad. 6, tupra. 


(d) See Parami v. Mahadn i (1910) 34 Horn. 278, 

5 I.C. 000, and the caso cited in the 
-preceding foot-note. 

(e) (1010) 34 Bom. 278, 283, :> I.C. 000. 

(/) Mansha v. Ji..<an (1884) 0 All.’'617. 

(g) Yashvanlrav v. Kanhibai (1888) 12 Bom. 26, 
28, Mitakshara, chaff, ii, sec. 10, paras. 
14, 15, Dayabhaga, chap, v, para. 10. 
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MAINTENANCE OF WIDOW. 

559. Widow’s right of maintenance-—(0 A widow, who 
does not succeed* to the estate of lier husband as his heir, 
is entitled to maintenance— 

^(i) out of hot. husband’s separate property (h) ; also 

(ii) out of property in which lie was a coparcener at 
the time of his death (i). 

(2) A widow does not lose her right of maintenance out 
of the estate of her husband even though she may have lived 
apart from him in his lifetime without any justifying cause 
and was living separate from him at the time of his deatli (j). 




* Illustrations. 


(a) A Hindu governed by the Mitaksliara law ti es leaving a witlow and male 
issue. Ho leaves self-acquired property. The male i sue will inherit the property 
subject to the obligation to maintain the widow out of t it property. 

(b) A and his father F are members of a joint family governed by tho Mitaksliara 
law. -4 dies leaving a widow and F. On d’s death, his undivided interest in the copar¬ 
cenary property lapses so as to enlarge the interest of F in tho property, ,4’s widow is 
entitled to be maintained by her father-in-law F out of tho coparcenary property guoad 
the interest of .4 in tho property. If F refuses to maintain her, she may sue him to have 
her maintenance charged on a portion of the joint property, such portion not exceeding 
one-half of tho property, that being her husband’s share in the property : Jayanli v. 
Alamelu (1904) 27 Mad. 45. 


■ (c) .4 and his brother B are members of a join^ family governed by the Dayahhnga 

law. A dies leaving him surviving a widow W, a son S, and a brother B. .S' will 
succeed to A' s separate property as well as his lAulivided interest in tho coparcenary 
property (s! 78), subject to tho obligation to maintain W out of the property. If .1 dies 
without leaving male issue, IF will succeed to the whole of his property, joint as well 
as separate, in which ease she will take a widow's estate in -4's separate property, and 
will be a coparcener with B as to the joint property with the right of demanding R partition 
of such property against B [s. 348J. 

Nature and extent of widow's right of maintenance. —Tho only person who is under 
a legal obligation to maintain out of his own property the widmv of a deceased Hindu 
is her own son [s. 548J. As regards others, her only right to maintenance is out of her 
husband's estate. That esfato may be in the hands of his male issue as in ills, (a) and (c) 
or it may be in the hands of his coparceners as in ill. (b) fc But whether it is in tho hands 
of the one or the other, lu* is liable to maintain her, not because he is under a* personal 
obligation to maintain her, but becauso he has in his hands her husband’s estate. 
The property is liable for her maintenance and a charge may be created on it even if tho 
property is attached and held by Government on the ground that the present holder has 
absconded (ft). At the same time it is to be remembered that her maintenance is not 
ipso facto a chargo upon her husband’s estate fs. 5691. The estate may be sold for her 
husband’s debts, or, where it is tho joint property of the family for debts binding on tho 
family [s. 570]. Even if it is sold without any justifying necessity, she cannot follow it 
in the hands of a bona fide purchaser for value, unless she has acquired a previous charge 
on tlie estate for her ftiajnt* nance (l) [ss. 569-570]. • 


(A) Brinda v. ftadhlca (1885) 11 Cal. 402, 404 . 
Narabadabai v. Mahadeo (1881) 5 Bom. 00, 
100; Bhagabati v. Kanailal (1871) 8 Bern; 
L. R. 225. • 

(i) Deii Per sad v. Qunwanii (1805) 22 Cal. 410 
Jayanli v. Alamelu (1004) 27 Mad. 45 
Becha v. Malkina (1001) 23 All. 80 
Adhibai v. Cunandas (1887) 11 Bom. 199 
Shridar Bhagwanji Teli v. Met. Sitabai 


(BIOS) Nag. 280, (’38) A. N. 11)8. 

(j) Surampalli v. Surampalli (1908) 31. Mail, 
388. » 

(A) Secretary of State for India v. Ahalyabai 
Narayan (1038) Bom. 454, 40 Bom. 
L. It. 422, 176 I. C. 453, (’38) A. B. 321. 
(1) Kuloda Prosad v.*Jagcshar (1000) 27 Cal. 
101; Sotmiundaram v. Vnnamalai (1920) 
43 Mad. 800, 50 I.C. 398, (’20) A.M. 722. 


5.559 
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St. Widow's rights against joint family property.—A and B are two brothers joint in toon, 

559 560 worship and estate. A dies leaving a widow W. W has private property of her own out of 

* which she is able to maintain herself. Is W entitled to maintenance out of the income of 

the joint property which passed into the hands of B by survivorship on A's death ? No 
according to the Calcutta High Court (m). Yes, according to the Madras High Court, subject 
to this that her private means should bo taken into account in determining the quantum 
of maintenance to be decreed to her (n). According to tljo 1 Madras High Court, the right 
of the widow of a coparcener in a Hindu family to maintenance is an absolute right 
duo to her membership in the family and does not depend on any necessity arising from 
her want of other means to support herself; she is therefore entitled to some maintenance 
out of her husband’s estate. 


Where a widow suing her husband’s coparceners for maintenance has, at the time the 
suit is brought, sufficient joint family funds to provide her with maintenance for several 
years, the Court should refuse to decree maintenance to her, leaving her to file a fresh 
suit atyer that period (o). The same principle applies where she ought to have in her 
hands joint family funds which, however, are not available at the date of the suit they 
having been dissipated by her before suit Ip). A widow inheriting some of her husband’s 
share of tho joint family property under Hindu Women’s. ltights of Property Act is still 
entitled to maintenance with reference to the other properties, but, in filing the main¬ 
tenance the property inherited by her may be taken into consideration (q). 

A prior decree obtained b> her against her husband during his life-time for mainten¬ 
ance is no bar to her claiming a right of maintenance and right of residence against the 
heirs (r). 


Where a widow sues for maintenance after partition among the coparceners of the 
joint family Bhe is entitled to a decree only against those members who are in possession 
of her husband’s share, such as her stn (natural or adopted) and his sons and grandson («). 


Whore a widow gets maintenance from the surviving members of tho joint family 
to whioh her husband belonged, she is not assessable to income-tax even though there is 
a single surviving coparcener (f): 1 Commissioner of Income-tax v. Laxminarayan (1935) 
59 Bom. 618, 37 Bom. L. R. 692, 159 I. 0. 424, (’35) A.B. 412. Where in a joint family 
consisting of females only the amount payable as maintenance to a widow is increased 
by an agreement the amount continues to be exempt from payment of income-tax (it). 

i, 

566. Widow residing apart.—( 1 ) A wife cannot leave her 
husband’s house when she chooses and require him to piovide 
maintenance for'’her elsewhere. But the case of a widow is 
different. A widow is not bound to reside with her husband’s 
family, and she does iipt forfeit her right to maintenance out 
of her* husband’s estate by going to reside elsewhere, in 
her parent’s house (v). All that is required of her is that 
she must not leave her husband’s house for improper or unchaste 
purposes, and she is entitled to separate maintenance unless 
she is guilty of unchastity or other improper practices after 


(m) Itamawati y. Manjhari (1006) 4 Cal. L.J. 74. 

(n) Limjayya v. Kanakamma (1915) 38 Mad. 153, 

28 1.0. 200, (’16) A,M. 444. 

(o) Dattatraya v. liukhmabai (1009) 33. Bom. 50, 

1 I.C. 466. 

(p) Srinivasa v, Aihtmni (1031) 61 Mad. L.J. 

381,134 I. 0. 081, (’31) A. M. 668. 

(?) Sarojini Devi V. Siibrahmanyam (1945), 
Mad. 61. *■ 

(r) Aft. Sham Deii v. Mohan Lai (1934) 15 Lah. 
691, 152 I.C. 606, (’34) A.L. 167. 


(«) •Narasimham v. V mkatasubamma (1932) 65 
Mad. 76Z; 1?7 I.C. 749, (’$2) A.M. 351; 
Zarmibai Canapatrao v. Radhabhai Krish- 
naji (1945) Bom. 604. 

It) Vedathanni v. The Commissioner of Income 
Tax (1933) 60 Mad. 1, 140 I.C. 17, ('32) 
A.M. 733. 

(u) Commissioner of Income Tax> U. P. A C. P. 
v. Sarwan Kumar (1946) All. 509. 

(?) Dattatraya Afaruti f. Laxman Jutippa 
(1942) Bom. 684, 203 I.O. 130, ( r 42) 
A.B. 260. 
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she leaves that residence ( w ). Where*the property is so small 
as not to admit of an allotment to her of a separate maintenance, 
the Court may, in the exercise of its discretion, refuse separate 
maintenance to her (jc). 

(3) Where the husband by his will makes it a condition 
that his wife should reside in the family house with his relatives, 
she- is not entitled to separate maintenance if she resides else¬ 
where without just cause (y). Strained relations between herself 
and her husband’s adopted son on account of former litigation 
between them may be a just cause (yl). 

560A. Arrears of maintenance.—A widow who has left the 
residency of her deceased husband, not for unchaste purposes, 
is entitled not oijy to maintenance, but also to arrears of 
maintenance from the date of her leaving her husband’s 
residence, though she does not prove that she has incurred 
debts in maintaining herself and gives no reasons for the change 
of residence ( z). 

ft ia erroneous in law to fix the dale of the widows suit as the starting point of 
maintenance. The proper date is tho date on which she left her husband's residence. If aftor 
the husband’s death tho widow has remained in Ins house and has accepted maintenance 
in fact and in kind, she is not entitled to arrears from the date of her husband's death 
except perhaps in an extreme case where she is k#pt under circumstances of extreme 
penury and oppression. Such a case, however, must be treated as most exceptional 
and would require unimpeachable proof. The Judicial Committee is extremely reluotant 
to interfere' with the amount of a decree for maintenance unless there has been some 
miscarriage in the way tho amount has been arrived at (a). Courts have got large discre¬ 
tion in awarding arrears (b) and may takeSinto consideration tho fact that a sudden 
demand for a large sum by way of arrears would be inequitable and embarrassing (c). 
In this case the High Court awarded arrears for 25 months against 12 years claim. The 
Court iftay for sufficient reasons refuse to award any arrears, or it may award arrears 
at a rate lower than that fixed for her future maintenance ( d)f Arrears at an enhanced 
rate should be allowed only from the date of tho suit for enhancement (e). 

Where a widow was entitled under an agreement to maintenance at a certain rate 
to be paid on a particular date in each year and she die} some time before the time fixed 
for payment, her heir is entitled to recover the proportionate amount of maintenance 
due after the last payment till her death, for tho right accrues from day to day (/). 


(«.*) Raja Pirthee Singh f. Rajkooer (1873) 12 
Beng. L.R. 238, 247 I. A. Sup. Vol. 203; 
Narayanrao v. Ramabai (1879) 3 Bom. 
415, 421, 8 l.A. 114, 119; Ekradeshwari 
v. Uomeshwar (1929) 59 I.A. 182, 8 Pat. 
840,110 1.0. 409, (’29) A.PC. 128; 

Kasturbai v. Shivajiram (1879) 3 Bom. 
372; Ookibai v. Lakhmidas (1890) 14 Bom. 
490; Siddnsurf v. Jmnardan (1902) 29 
Cal. 557. » 

(r) Goda>'aribM v. Sagunabai (1898) 22 Bom. 62; 
(1879) 3 Bom. 372, supra-, Ramchandra 
v. Sagunabai (1880) 4 Bom. 261. 

(y) Mulji v. Bai Ujam (1889) 13 Bom. 218; 
Qirianna v. Honama (1891) 15 Bora. 230; 
Tinrodri v. Krishna (1893) 20 Cal. 15, 
(1929) 50 l.A. 182, 8 Pat. 840, 110 I.C. 
409, (’29) A.?C. 128, supra. 

(yl) Jamuna Humor v. Arjun Singh (1940) All. 
739, 143 I.C. 27, (*41) A.A. 43. 


(*) (1929) 56 l.A. 182, 8 Pat. 840, 116 I. C. 409, 
(’29) A.PC. 128, supra. 

(a) Ekradeshwari v. Uomeshwar (1029) 50 I. A. 

182, 8 Pat. 840, 116 I.C. 409, (’29) A.PC. 
128. 

( b ) Ourshiddappa v, Parwatewwa (1037) Bom. 

113, 38 Bom. L. B. 1293, 167 I. C. 973, 
(’37) A. B. 135. 

(c) Dattatraya Maruthi v. Lazixan Jvtippa (1942) 

Bom. 584, 203 I.C. 130, (’42) A.B. 260. 

(d) Rathubans v. Bhagvant (1899) 21 All. 18; 

Aarbasappa v. Kallava (1919) 43 Bom. 66, 
47 I. C. 023, (’181 A. B. 122; Shridhar 
Bhagwanji Teti Mst. Sitabai (1938) 
Nag. 289, (’38) A. N. 198; Quruxhiddappa 
v. Parwatewwa (1937) Bom. 113, 38 Bom, 
L. R. 1293,107 %C. 973, (’37) A.B. 135. 

(e) Veerayya v. Chtllamma (1999) Had. 234. 

(f) Rangappayya'v. Shiva (1934) 57 Had. 280, 

1^5 I.C. 901, (’33) A.M. 699. 


Si. 

560,560A 
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561. Unchastity of widow.—(1) The right of a widow 
to maintenance is conditional upon her leading a life of chastity. 
If she becomes unchaste the burden of proving which is on the 
opposite party (g) the right is forfeited >(h), even if it has 
been secured by a decree (i) or by agreement (j): But 
if she returns to a moral life, she is entitled to “ bare ” or 
what is also called “ starving ” maintenance, that is, to food 
and raiment just sufficient ,to support her life (k) [ss. 96 and 
556]. 


(£) A charge of unchastity as disentitling a widow to 

maintenance must be specifically raised in the pleadings ( l). 

\ 

Provision for maintenance under an agreement.— It often happens that a dispute 
arises between the widow and her husband’s relations as to ti.e amount of maintenance, 
and the amount is fixed amicably by an agreement between the parties. In such a 
case, if the husband’s relations fail to pay the amount fixed by the agreement, and 
she sues them for maintenance under the agreement, she is not entitled to maintenance 
of any sort if subsequent unchastity is proved ( m). But if the unchastity does not con¬ 
tinue up to the date of the suit, and she has reformed her ways before the suit and reverted 
to a chaste life, she is entitled to bar^ maintenance (»). These cases must be distinguished 
from the caso whero the widow claims her husband’s property as being his self-acquired 
property, and the dispute is settled by an agreement between the parties whereby her 
husband’s relations agree to pay her a fixed sum of money monthly or annually in 
consideration of her releasing her claim to the property. In such a case, if the relations 
fail to pay the agreed amount, and tfne widow sues them for arrears due to her under 
the agreement, she is entitled to a decree for the full amount notwithstanding her subse¬ 
quent unchastity (o). ^ 

l 

Provision for maintenance under a will .-—-Where maintenance is given by a will, 
it is not forfeited by unchastity unless it is expressly provided that it should- be so 
forfeited (p). « 


Provision for maintenance under a decree .—A decree obtained by a Hindu widow 
declaring her right to maintenance is liable to be set aside or suspended in its operation 
on proof a f subsequent unchastity given by her husband’s relatives either in a suit brought 
by them expressly for the purpose of setting aside the decree, or in answer to the widow’s 


(g) Ldkstnmchaiul v. Anundx (1935) (42 l.A. 250, 

59 All. (172, 37 Horn. L. It. 849, 157 I.C. 
819, (’35) A.VC. 180. 

(A) Pirthee Singh \. Raj Kaoer (1873) 12 Beng¬ 
ali. 238, 247 I. A. Sup. Vol. 203 ; Mnni 
ram v. Kart KolitanUlSSO) 0 Cal. 77(1, 783. 

(I l.A. 115 ; Vatu v. Ganga (188:5) 7 Bom. 

84 ; Rommvitk v. RajonimonH 1890) 17 Cal. 
674 ; Vishnu v. Manjamma (1885) 9 Bom. 
108. 

(?) (1885) 9 Bom. 108, supra-, Daulta*Kuari v. 

Meghu (1893) 15 All. 382; Ranmalsangji 
v. Kumlun (lflb^l 20 Bom. 707. 

(J) Jfagamma v. Virabhadra (1894) 17 Mad. 392. 
(/.) /louammttv.7'i»aan«aW«i((1877) 1 Bom.559 ; j. 
Sathyabhama v. \iexavarharya (1916) 39 
Mad'. G58, 29 I.C. 397, (’10) A.M. 464 ; 
Bhikubai v. tlarxba (1925) 49 Bom. 459, 

04 I.C. (165. (’25) A.11 153; Rau Kumar 


Dube v. lihagwanla (1934) 56 All. 392, 
148 I.C. 625, (’34) A.A. 78 where Rs. 15 
per month wero allowed, the estate 
paying a land revenue of Its. 3,500. 

(1) Baji Saboo Sidick v. Ayeshabai (1903) 27 
^ Bom. 485, 30 l.A. 127. 

( m) Naqamma v. Vimbadhra (1894) 17 Mad. 392 ; 
Kisanji v, Lnkstflni (19? ) 33 Bom. L.R. 
510, 135 1.0477, (’3 , A.B. 286. See 
al«o Shirlal v. Bat Sankli (1931) 33 
Bom. L.It. 490, 132 I.C. 444, (’31) A.B. 
297. 

(n) (1916) 30 Mad. 658, 20 I.C. 307, (’16) A. 

M. 464, supra; (1925) 49 Bom. 459, 94 
t.C. 665, ('25) A. B. 163, supra. 

( o ) Bhupshingh v. Luchina? (1904) 26 All. 321, 

325. 

(p) Parami v. Mahaderi (1910) 8* Bom. 278 

, 5 I.C. 060. 
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suit to enforce her right {q). If the decree is suspended in its operation, and she returns 
to a life of chastity, the Court may award her bare maintenance ( r). 

562. Right <Jf widow to reside in family house.—A Hindu 
widow is, in the absence of any special circumstances, entitled 
to reside in the fanfijy dwelling house in which she lived with 
her htisband [see sec. 573 below]. 


St. 

561-563 


. A Hindu who died in 1888 provided by his will that his elder wife should “ havo tho 
right ef residence for the term of her natural life in the threc-storicd portion of ” a specified 
house. Her son resided with her in that portion of tho house continuously from his 
father’s death. Upon a partition in 1898 that portion of tho houso was allotted to the 
son subject to his mother’s right of residence. In 1899 the right, title and interest of tho 
son was sold in execution, but the purchaser did not attempt to take possession for over 
twelve years. Tho son claimed that tho right of the purchaser was barred by adverse 
possession. It was held by .the Judicial Committee that upon the true construction of 
the will the widow had an exclusive right of residence, not merely a Hindu widow’s right 
of residence and that thetfson’s possession was merely by her licence, and not adverse to 
the purchaser (s). 


563. Widow remarrying.—A widow by remarriage forfeits 
her right of maintenance out of the estate of her first husband 
[the Hindu Widows’ Remarriage Act, 1856, sec. 2]. Tho High 
Court of Allahabad has held that* a widow who is allowed 
to remarry according to the custom of her caste does not by 
remarriage forfeit her right to maintenance out of the estate of 
her first husband (t), and this view has been followed by the 
Chief Court of Oudh (w). The other High Courts have held 
that she does (v). The Allajiabad High Court has again 
considered the matter in a Full Bench and has held that she 
does, not, unless it is proved that the custom also involves 
such forfeiture on such a contingency (tv). • 


Tbe whole point is whether the provisions of the Hindu Widows’ Remarriage Act, 
1856, apply to the case of a remarriage where such remarriage is allowed by the custom 
of the caste. If they do, a widow by remarriage forfeits all interest in hca husband's 
property whether it be (1) by inheritance to her husband, or (2) by way of maintenance 
out of his property. Jf they do not, she does not forfeit cither of those rights. The 
Allahabad High Court holds the latter view. The other High Courts hold the former 
view, and they have accordingly decided that a widow on remarriage forfeits hei interest 
in the estate inherited by her from her first husband, even though the romarriage is 


(?) Vishnu v. ilanjmma (1885) 9 Bom. 108; 
Daulta IluaH « Slegl^t (1803) 15 All. 382, 
supra. & 

(r) Iionamrn& v..Timannabhat (1877) 1 Bom. 
550, as explained in Bhil hu Bui v. 11ariba 
(1025) 49 Bom. 459. supra, 
is) Annada Prashad v. Ambioa Prashad (1920) 
53 I.A. 201, 53 Cal. 918, 97 I.C. 761, (’ 26 ) 
A.PC*. 96. 

(t) Qajadhar v. KaunsiUa (1909) 31 All. 161 ;• 
MuUa v. mrtab (1910) 32 All. 189. 6 I.C. 
116 : Manr/at v. Bhario (1927) 40 All. 203, 
100 I.C. 734, (’27) A.A. 523. 

• 


(u) Ham Lai v. Musnmmal Jiralat 1928) 3 Luck. 
610, 109 I.C. 701, ('2SM.O. 338 . (Jajadhar 
v. Musammat. Sakhdei (1030) 5 Lurk. 
680, 121 I.C. 890, (’31) A.O. 107. 

(r) Vtlhu v. (Jonitda (1808) 22 B»in, 321 fl'.B.I ; 
Hasul v. Itam Surun (1895) 22 Cal. 589; 
Marugayi v. Viitmakali (1877) 1 Mad. 
226; Sura) v. •Attar (1922) 1 Pat. 706, 

67 I.C. 550, (’22) A.P. 378; Saidala v. 
Badaswari (1923) 50 Cal. 727, 75 I.C. 11, • 
C24) A.C. 08.* 

(to) Bala liman v. Kan.ilia '(1933) 55 An. 24, 
140 1. C. 63L.C32) A.A. 617. 

• 
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allowed by the custom oi the cast%. No case has arisen in those Courts as to the right 
oi such a widow to maintenance out oi the property oi her first husband ; but it is dear 
that ii such a case did arise, the right would be negatived. See notes to Bee. 43, under 
the head “ Widow.” 


564. Widowed daughter-in-law.— (1) • Where there ,is no 
property left by the husband, or where the property in which 
he was a coparcener at the time of his death is not sufficient 
for the maintenance of the widow, the question arises whether 
she has a legal claim for maintenance either against her own 
relations or against her husband’s relations. It has been 
held that she has no such claim either against her father or 
against his estate in the hands of his heirs [s. 546]. Nor has she 
any claim to maintenance against her husband’s relations (as). 

Even her father-in-law is not under a ’legal obligation to 
maintain her ( y ). But if he has got separate property of 
his own, he is under a moral obligation to maintain her out of 
such property. On the death, however, of the father-in-law, 
his son, widow, or other heir inheriting his property, copies 
under a legal obligation *to carry out this moral obligation, 
and to maintain her out of such property. In other words, 
on the death of the father-in-law, the moral obligation on 
him to maintain his daughter-in-law ripens into a legal 
obligation on his heirs inheriting his estate in accordance 
with the principle stated in section 544 above ( 2 ). But this is 
subject i according to the Bombay High Court, to the condition 
that her husband was living at the time of his death in union 
with his father (a,). 

In a case in which the father-in-law had disposed of his 
property by will, it w^s held by the High Court of Bombay, 
that the daughter-in-law was not entitled to maintenance out 
of the property in the hands of the devisee (6). This decision has 
been followed by the Madras High Court (c) but recently the 
Calcutta High Court has held the other way (d). 


(x) Oangabai v. Sitaram (1876) 1 All. *170 ; Sari- 
tribai v. Laxmibui (1878) 2 Bom. 673 [hus¬ 
band’s paternal unde]; Apaji v. Oangabai 
(1878) 2 Bom. 632 [husband’s brother]; 
Bai Daya v. Nat ha (1885) 8 Bom. 270 
[step-son]. i 

(V) Kalu v. Kashibai (1883) 7 Bom. 127; 
Meenakshi v. lama Aiyar (1014) 37 Mad. 
306, 18 I.C. 34, f 14) A.M. 687. 

(z) Janki v. Nandram (1880) 11 All. 104 [F.B.]; 
Siddettury v. Janardan (1002) 20 Cal. 
557 ; Katpini v. Chandra (1800) 17 Cal. 
373; Yamunabai v. Manubai (1800) 23 
Bom. 608; Adhibai v. Curtandpe (1887) 


- 11 Bom. 100, 207; Ammakannu v. Appu 
(1888) 11 Mad. 01; Jai Nand v. Musam- 
mat Faran.(1920) 4 Luck. 401, 118 I.C. 
410, (’20) A. Or 251 [F.B.]; Rangammal V. 
Kchhammal (1800) 22 Mad-. 305. 

(a) Yamunabai v. Manubai (1899) 23 Bom. 608. 

( b ) Bai Panati v. Tanoadi (1001) 25 Bom. 263. 

(c) Sankaramurthy v. Subbamma (1930) Mad. 

242. 

(d) Vhool Coomari Dati vf Debondra Nath Seal 

(1942) 1 Cal. 202, 202 I.C. 80, (’42) A.O. 
474. 

I 
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(2) The daughter-in-law does not lose her right of main¬ 
tenance out of the estate of her father-in-law by declining to 
reside in her father-in-law’s house (e). 

* • Illustration. 

A dies leaving a widow B, but without leaving any property. B has no legal claim 
for ipaintenance against her father-in-law. But if tho father-in-law dies leaving separate 
property, B is entitled to maintenance out of such property from his heirs who may be 
B 's brother-in-law, or her mother-in-law or sister in-law. According to tho Bombay 
decisions B is not entitled to maintenance out of the estate of her father-in-law unless 
her husband (A) was living in union with his father at the time of his death (/). 

565. Loss of caste.—Excommunication from caste* does 
not deprive a Hindu wife of her right of maintenance {g). 


MI.—AMOUNT OF MAINTENANCE. 


566. Amount of maintenance payable to a widow. - (1) The 
maintenance to be awarded to a widow should be such an 
amount as will enable her to live consistently with her position 
as la widow, with the same degree of comfort and reasonable 
luxury as she had in her husband’s house (A), unless there are 
circumstances which affect, one way or the other, her mode 
6f living there. Tn other words, iA determining the amount 
of maintenance the Court should Ifave regard to the following 
circumstances ( i ):— 

(1) the value of the estate, taking the debts for’which it 

, is liable also into consideration (j ); 

(2) the position and status of the deceased husband 
and of the widow ; 

(3) the reasonable wants of the widow including not 
only the ordinary expenses of living, but what she 
might 'reasonably expend for religious and other 
duties incident to her station in life ( k ). 

(4) The past relations between her and her husband (l). 


(e) Siddetstiry v. jhnurdM (1902) 29 Cal. 557. 
(/) Yamunabai v. Marfubai (1899) 23 Bom. 608. 
(a) Queen v. Marimuttu (1882) 4 Had. 243. See 
Act 21 of 1850. 

(A) Rajanileanta Pal v. Sajanisundaree Pates 
(1934) 6 } Cal. 221, 6 i l.A. 29, 147 I.C. 
438*. (’34) A.PC. 29. 

(j) Ekradethwari v. Homethwar (1929) 56 l.K. 
182, 8 Paf. 840, 116 I.C. 409, (’29) A.PC. 
128 

(j) Shridhar Bhagwanji Teli v. Md. Sitabai 


M9381 Nad. 289. ('38)»A. N. 108. 

(A) Nitto Kissoree v. Jogendro Nauth (1878) 6 l.A. 
55 ; Raimi v. Rwp Singh (1890) 12 All. 658; 

* Devi Pertad v. Ounwanti (1895) 22 Cal. 410; 
Dalel Kunwar v. Atnbika (1903) 25 AH. 266; 
Sundarji v. Dg/ribai (1905) 29 Bom. 316; 
Lata Mahethwar* Pratad v. Mit. Sahdei 
Kunwar (1938) Luck. 13, 165 I. C. 227, 
('37) A. O.I 61 • 

(l) Puruthothamdai Earjitandas ▼. Bai Ruk- 
mani (1038) Bom. 1 , 39 Bom. L. E. 458, 

, 170 I.C. 897, (’87) A. B. 868. 


Sa. 

564466 
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(2) In calculating the amount of maintenance, the 
widow’s stridhana must be taken into account* unless it is of an 
unproductive character, such as clothes and jewels (m). But 
if the ornaments are of great value and ace likely to be con¬ 
verted into money, that fact may be considered (n). But a 
voluntary payment by a brother to which she has no claim 
and which may be stopped at any moment ought not to bo 
taken into account (o), nor her earnings by her own personal 
exertions (y). There is a conflict of opinion whether a widow 
is entitled to maintenance out of the property of the joint 
family to which her husband belonged, when the income 
from her stridhana is sufficient for her maintenance [see notes 
to s. 559]. 

I 

(5) The widow of a deceased coparcener is not entitled to 
maintenance in excess of the annual income of the share to 
which her husband woidd have been entitled on partition, if 
living (q). Where the estate is heavily indebted even one-fi/th 
or one-sixth of the husband’s income may be an adequate 
maintenance (r). 


(4) A widow, who lias mice received a sufficient allotment 
for her maintenance, but has dissipated it, is not entitled to 
further maintenance (s). 

Wants 'anti exigencies .—“ By tho common law the right to maintenance is one 
accruing from time to time according to the wants and exigencies of tho widow ” if). 

Value of the estate.— *’ The amount of the property, doubtless, is an element in deter¬ 
mining the sufficiency of maintenance, but it cannot be regarded as the criterion ” (it). 

Conduct of widow .—'The conduct of the claimant to maintenance may also bo taken 
into consideration (i>). 


Funeral expenses of the widow .—The funeral expenses of a wi^ow are payable out of 
tho estate of her husband. Her stridhana cannot be charged with such expenses (w). 


(m) a lab Dayce v. Door<,u. Pershtul (1872) 4 , 
N.W.P. 63 ; Sinitnbni v. Laxmibai (1878) i 
2 Bom. 573, 584; Gokibai v. Jeikhmidas j 
(1800) 14 Horn. 400. 

(n) Qitrushiddapva v. Paneatamea (1937) Bom. 
113, 38 Bf>m. L. It. 1293, 167 I.C. 973, 
(’37) A. B. 135. 

<o) Bahima Sarasiruthi Kuer v. Baburin Sheora- 
tan Kwr (1933) 12 Pat. 869, 149 I.C. 
738, (’34) A. r.09. 

{p) Jai Ram v. Alst. Slav Bert (1938) tali. 352, 
(’38) A. L. 344; Bax Jaya v. Ganpatrum 
Kalidns (1941) Burn. 483, 106 I.C. 007, 
(’41) A.B. ,305, 43 Bom. L. R. 618. 

(q) Madhairai v. Gangabai (1&78) 2 Bom. 630 ; 
Adhibai v. Cunandas (1887) 11 B*m. 199, 


209; Jayunti v. Alamelu (1004) 27 Mad. 
43, 48/ 

(r) Srimatt Sabrtri Thuluraxn v. Mrs. F. A. Hut i 
- (1033) 12 Pat. 359, 145 I.C. 1, (’33) A.P. 

306. , 

(s) Sai ilribui v, kuxhnibai (1878) 2 Bom. 573, 

583. . 

(t) Xurayanrao v. llrimabai {l&7\>) 3 Bom. 4ir-, 

6 I.A. 114, 118; Itavgubai v. Subaji 
(1912) 36 Bom. 383, 14 I.C. 821. 

(») Tagore v. Tagore (1872) 9 Beng. L.R. 377, 
413 I.A. Sup. Vol. 47, 82. . 

(») Taqore v. Tagore (1872) 0 Beng. L, R. 377, 
413 I.A. Sup. Vol. 47,.82 ; Surampalli v. 
Surampalli (1908) 31 Mad. 338, 341. 

(ie) Ratanehand v. Javerchand (1808) 22 Bom. 
. 818. 
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Maintenance of wife forsaken by her husband .—Where a husband forsakes his wife 
without any justifying cuuse, she is entitled to ono-third of the husband’s property for 
her maintenance. It has been so held by the High Court of Bombay on the strength 
of a text of Yajnavalkya ( x). 

« 

567. Amount bf maintenance for other females. -The 
principles.upon which maintenance is allowed to a widow are 
to be applied mutatis mutandis in determining the amount of 
maintenance to be awarded to other females; that is to say, 
the Court must have regard to the value of the property, and it 
must take into consideration the independent means of support, 
if any, of the person claiming the maintenance {y). 


568: Amount may be increased or decreased,—The 
amount of maintenance, whether it is fixed by a decree or 
by agreement, is liable to be increased or diminished, whenever 
there is such a change of circumstances as would justify a change 
in the rate (z). Thus the rate of maintenance may be enhanced, 
if the income of the estate has materially increased or there 
has been a material increase in the, cost of living (a) provided 
this was not anticipated and allowed for at the time of the 
decree (6). Similarly, the rate may be reduced, if the income 
of the estate has diminished (c), unfess the diminution has been 
caused by the default or negligence of the person liable for 
maintenance ( d ). But the rate of maintenance need not vary 
with every fluctuation in the’income (e). An agreement by a 
widow to receive a fixed maintenance per annum and not to 
claim any increase in future even in case of^change of circum¬ 
stances is binding upon her (/). 

•t 

Procedure.—A separate suit must be brought to vary the rate of maintenance fixed by 
a decree, unless the decree contains a clause enabling the parties to apply f<\j a modifica¬ 
tion of its terms, in which case an application may bo made to alter the rato in execution 
proceedings (g). » 


It may be asked why it is that the rate of maintenance, though fixed by agreement, 
may be varied by the Court in a suit brought for that purpose. The answer is that the 


(i) Hamabai v. Trim! ik (1872)9 Horn. II. ('. 283, 
Mavvkha, el>ap. 20, para 1. 

(y) Mahesh v. I)ir<jpaL~( 1100) 21 All. 232, 234 ; 
Tagore. v. Tagore (1872) 0 Jtcng. L.It. 377, 
413 »I.A.*Sup. Vol. 47, 82. 

U) Sidlinqapa v. Sidaia (1878) 2 Horn. 624, 630 • 
Itajender v. Putlo (1879) 5 Cal. I.. It. 18 , 
Thakur Seo Mangal Singh v. Thakuram 
lio4hi Kuar (1930) 11 Luck. C07, 159 I.C. 
356, (’36) A.O. 60. 

(а) Bangaru v.Pijayamaihi (1899) 22 Mad. 173. 

(б) Veerayya v. SheUamma (1939) Mad. 234. 

(e) Trimbak v. Bhagu Bai (1941) Nag. 437, 185 

I.C. 580, (’30) A. N. 249. 


( <1) llopikabai v. Datlalrax/a (1900) 21 limn. 28G; 
Vigaytl v. Snpalhi (1885) 8 Mad. 94 ; Buka 
Bax v. Cauda Bax (18*8) 1 All. 594. 

(c) Lain Mu hex war i Prasad v. 31st. Sahdei 
liunwar (1938) 13 Luck. 13, 165 I.C. 227, 
• (’37) A. O. 16. >' 

(/) Mohtuhwara v. Durtjamba (1924) 47 Mad. 
308, 78 I.C. 83f, (’24) A. M. 687 ; Puru- 
shollamdux Uarjirandas v. Bai Bxikmani 
(1938) Bom. 1, 39 Bom. L. It. 458, 170 
I.C. 897, (’3 D A. B. 358. 

(q) Maharana Shri Bann>g.hangji v. Kundan 
Kuxoar (1902) 26 Bom. 707 (1878) 1 All. 


Ss. 

566-568 


622 


HINDU LAW. 


St. 

568,569 


right to maintenance docs not rest on contract, but on the provisions of the Hindu law 
which expressly govern the rights and duties of the different members of a Hindu 
family (A). 


IV.—TRANSFER OF FAMILY PROPERTY ANP ITS EFFECT 
ON THE RIGHT OF MAINTENANCE. 

569. Maintenance not a charge.—The claim, even of. a 
widow, for maintenance is not a charge upon the estate of 
her deceased husband, whether joint or separate [s. 559], imtil 
it is fixed and charged upon the estate. This may be done by a 
decree of a Court, or by an agreement between the widow and 
the holder of the estate, or by the will by which the property 
was bequeathed. Therefore, the widow’s right is liable to be 
defeated by a transfer of the husband’s property to a bona fide 
purchaser for value without notice of the widow’s claim for 
maintenance. It is also liable to be defeated by a transfer to a 
purchaser for value even with notice of the claim, unless the 
transfer was made with the intention of defeating the widow’s 
right and the purchaser had notice of such intention. In fact, 
a widow’s right to receive maintenance is one of an indefinite 
character which, unless made a charge upon the property, 
is enforceable only like any 1 other liability in respect of which no 
charge exists (i). But whore maintenance has been made a 
charge upon the property , and the property is subsequently sold, 
the purchaser must hold it subject to the charge ( j ). No 
question; however, of bona fides can arise where a transfer is. 
made for payment of debts as stated in sec. 570. 

* i 

Illustration. 

A and his brother B are members of a joint Mitakshnra family. A dies leaving, 
a widow (7.i After A'a death, B sells the joint family property to D. It is proved that 
B sold the property with the intention of defeating (7 ’b right of maintenance. It is also- 
proved that D had notice of (7’s claim for maintenance, but that h s had no notice of the 
fact that B Intended to defeat C' s right, and that he bought in the rational and honest 
belief that the sale was one which could bo effected without any furtherance of wrong- 
The sale is valid against C, and D acquires a title free from (7’s claim. But (7’s claim will 
still subsist in full force as against "B, the recipient of the purchase-money: Lakshman 
v. 8atyabhamabai n (1877) 2 Bom. 494, at p. 524. 

(h) Sidlinyapa v. Huiaia (1878) 2 Bom. 024; 

Lola Maheshwari Prasad v. tostrSahdei 
Kunwar (1038) 13 Lurk. 13, 166 I.C. 227, 

(’37) A.O. 16. a 

(4) Lakshman v. Satyabnamabai (1877) 2 Bom. 

404; Bharatpw State v. Gopal (1002) 24 
All. 160, 163; Ham‘JCvnv:ar ▼. ltam Dai 
(1000) 22 All. 326; Kamanadan v. Ran- 
gammal (1880) 12 Mad. 260,272, Jayanti v. (j) Kuloda Prosad v. Jageshar (1000) 27 Cal. 194; 

Alamelu (1004) 27 Mad. 45,40; Sooia Jioer Prosonno v. Barbosa (1866) 6 W.R. 263. 


v. Bath Buksh (1885)’ll feal. 102 [mere 
notice immaterial]; Prosonno v. Barbosa 
(1866) 6 W. It. 253 [charge created ty will]; 
Sorolah v. Bhoobun (1888) 15 Cal. 202, 307; 
Sri Behariialji v. Bai Bajbai (1800) 23- 
Bom. 342 ; Bhagat Bam v. tost. Sahib Devi 
(1922) 3 Lah. 65, 67 I.C. 848, (’22) A. 
L. 273 [transfer not bona fide]. 
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The Transfer of Property Act, 1882, sec. 39.—A widow’s right of maintenance not S*. 
being a charge, it is but equitablo that it should not bo enforced against a transferee for ggg t^Q 
value unless the transfer was made in fraud of the right of maintenance. A transferee * 
for value may be a purenaser, or ho may be a mortgagee. Tho provisions of sec. 39 of the 
Transfer of Property Act, 1882, are to tho same effect (k). That section is as follows :— 

“ Where a third person has a right to receive maintenance or a provision for advance- 
mont o- marriage from tho profits of immoveablo property, and such property is trans¬ 
ferred, tho right may be enforced against the transferee if ho has notice thereof or if the 
transfer is gratuitous ; but not against a transferee for consideration and without notice 
of the right, nor against such property in his hands.” 

Decree ; death of judgment debtor. —A d<*cpce for maintenance obtained against a 
member of an undivided family can bo executed, aften his death, against joint property 
in the hands of other members, if the decree created a charge against tho joint family 
property (/); oven when there is no charge, it may be executed against tho son of the 
judgment debtor ( m ) to tho oxtent of the ancestral property in his hands whether such 
maintenance was due at tho time of tho death of the deceased judgment debtor or became 
due since. 

Where in execution of a decree creating a charge, the decree-holder herself purchases 
the charged property subject to her claim to future maintenance, it has been hold that the 
judgment debtor’s personal liability for future claims is not extinguished (n). 

Possession of properly by widow for her maintenance. —It has been held that where 
a widow is in possession of specific property for the purposo of her maintenance, a pur¬ 
chaser buying with notice of her claim is not entitled to possession of tho property without 
first securing proper maintenance for her (o). it is the settled practice of tho High Court 
of tiombay not to allow even an heir to recover family property from a widow in possession 
without first securing a proper maintenance for her (p). In such a case the property may 
be sold subject to her rights (q). 

Charge may be created by a will.—A may bequeath his property to R subject to a 
charge for the maintenance of his widow out of the property (r). 

Alienation made in husband's lifetime. —A Hindu widow is debarred from impeach¬ 
ing alienations of joint family property made in her husband's lifetime. The reason is 
that when her right of maintenance comes 4nto existence (that is to say on her husband’s 
death) she takes that right in the property as it stands at the time of her husband’s 
death (s). 


570. Transfer for payment of debts. - Debts contracted 
by a Hindu take precedence over the right of maintenance 
of his wife, or infant child (t), or his widow after his death (u). 
The same is true of debts contracted by the manager of-the joint 


family of which the husband 

(1) See Sri Brharilalji v. ttai ltajbai (1891)) 23 
Bom. 342; Ram Kunwar v. Ram Dai 
(1900) 22 All. 326; Somatunrtaram v. 
Vnnamalai (1920) 43 Mad. 800, 802, 59 
I.C. 398, (’20) A M. 722. 

(I) Subbanna v. Subbanna (1907) 30 Mad. 324 ; 
Min.ak.nhi v,' Chint appa (1901) 24 Mad. 
689. 

■(m) Mt. Munn’Jjilti v. Radhay Shiam (1945) 
I/irk. 641; Multiav. Virammal (1887) in 
Mad. 283; Bhagiralhi v. AnarUha (1894) 17 
Mad. 268. 

(n) Sanyatirao v. Suryanarayanamma (1937) 
Mad. 324, 165 I.C. 647, (’36) A.M. 964. 
j(o) Rachawa v Shimyogapa (1894) 18 Bom. 67a ; 

Imam v. Balamma (1889) 12 Mad. 334. 
ip) Yellawa v. Bhimangavda (1804) 18 Bom. 452. 


was a member, provided the 

(a) Ram Kumar v. Amur Nath (1032) 54 All. 
472, 138 I.C. 363, (’32) A.A.361. 

(r) Prosonno v. Barbosa (1860) 6 W.II. 253. See 

alto (1899) 23 Bom. 342, supra. 

(s) ltamzan v. Ram Daiya (1918) 40 All. 06, 42 

I.C. 944, (’18) A.A. 408. 

(t) Sunder Singh v. Ram Nath (1026) 7 Lali. 12, 

93 I.C. 1013, (’26) A.L. 167; Jawahir 
Singh v. Parduman Singh (1033) 14 Lab. 
. 399, 141 I.C. 424, (’33) A.L. 116. 

(h) Adhiranee v. Shona Males (1876) 1 Cal. 365 ; 
Jay anti v. Alumelu (1904) 27 Mad. 45; 
Our Dayal v. KaunsUa (1883) 6 All. 367; 
Natehiarawnull v. Oopalkrishna (1878) 
2 Mad. 126.; Jamiat Bat v. Mt. Malar 
(1932) 13 Lah. 41 133 I.C. 62, (’31) 

A. L. 718. 
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S. 570 debts were incurred for the benefit of the family (v). Similarly 
debts incurred by a joint family trading business take pre¬ 
cedence over the widow’s right to maintenance and residence (w). 
Therefore, if property belonging to the husband or to the 
joint family is sold in liquidation of sufh debts, the sale is 
binding on the widow, and she has no right of maintenance 
against the purchaser or against the property sold to him, even 
if the purchaser had notice of her claim for maintenance, (x). 
But where maintenance hao been made a charge upon the 
property, it takes precedence over the right of a subsequent 
purchaser of the same property in execution of a money-decree, 
though the decree was in respect of debts binding on the 
family (y). If the decree of a creditor against the members 
of a joint family based on a family debt is to be binding on a 
widow in the family entitled to maintenance, 1 it is not necessary 
that she should be made a party to the suit so long as the family 
is joint. But if a partition is effected before the suit or during 
die pendency of the suit in which a separate share is allotted 
to her in lieu of her maintenance she ought to be made a party 
to such a suit (z). 1 


Illustrations. 

(a) A and his brother B are members of a joint Mitakshara family. A dies leaving 
a widow. After A’a death B sells the property in order to satisfy debts binding on the 
family. B's widow has no claim for maintenance either against the purchaser or against 
the property,: Lakshman v. Hatijabhaninbai (1*877) 2 Bom. 494. 

(b) A dies leaving a widow B. After A' s death, C, a creditor of A, obtains a decree 
against B as A’s legal representative, and sells the family house in execution of the decreo. 
B has no claim for maintenance either against the purchaser or against the property : 
Jayanti v. Alamelu (1901) 27 Mad. -15. 

(c) A and his sons B, C and I), are members of a joint family. A dies leaving 
a widow. After A' s death, B, as the manager of the family, sells the family house in order 
to pay debts binding on the family. /1’s widow has no claim for maintenance either 
against tho purchaser or against the property: Ramanadan V. Rangammal (1889) 
12 Mad. 260. 


(d) A sells certain property belonging to him for the payment of his debts. Neither 
A ’s wife nor his children have any •claim for maintenance against the purchaser or the 


property : Our Daual v. Kaunsila (1883) 5 


(v) Lakshman v. Satyabhama’ai (1877) 2 Horn. 

404 ; ltumanadan v. Kunoammal (1(J8SI) 12 
Mod. 200; Johurra v. Sretgopal (1870) 
1 Cal. 470. „ 

(w) Mt. Champa v. Qfl\~inl Kecewr, Karachi 

(1034) 15 lob. #, 144 IX’. 630, ('33) A.L. 
001 . 

* (*) (1877) 2 Bom. 404, sufru: (1S89) 12 Mad. 
200. supra p Musammat Tara v. Sana 
(1020) 10 Lah. 706, 140 I.C. 707, 


All. 367. 

(•30) A.L. 117. , „ 

(y) Somasundaram v. Unnamalai (1020) 43 Mad. 
800, 59 I.C. 308. The dicta to the con¬ 
trary In Sham Lai v. Hanna (1882) 4 All. 
206, 300, and Gut Dayal v. Kaunsila (1883) 
5 All. 307, arc not supported Oy any text 
, of Hindu law or by any decided case. 

(a) Aft. Prabhaiati Kuer v>t Ham Saran Lai 
(1034) 13 Fat. 785,152 I.C. 601, (’34) A.P. 
538. 
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571. Right of maintenance against donees and devisees.- A 
H indu cannot dispose of his entire property by gift or by will, 
so as to defeat the right of his widow to maintenance. If lie 
does so, the donee or devisee must hold the property subject 
to the widow’s right of maintenance, and the widow may 
enforce her right against it (a). 

■ 572. Transfer of property pending suit for maintenance. - If 
during the pendency of a suit instituted by a widow to establish 
a charge on specific immoveable propeity for her mainten¬ 
ance, the property is transferred by any other party to the 
suit, and a decree is subsequently passed creating a charge 
on the property for § the widow’s maintenance, the transferee 
must hold the property subject to such charge, unless the 
transfer be effected tor the purpose of paying off a debt which 
has priority over the widow’s claim for maintenance (6). The 
same rule applies where the widow is a party to the suit and 
she has by her written statement claimed a charge on the 
property (c). 

The rule laid clown in this section is an application of the doctrine of lis pendens 
as enunciated in the. Transfer of Property Act, 18X2, s 52. The rule docs not apply 
udiero a widow claims maintenance without asking at the same time that it should be 
made a charge on the property (d). 


V.—TRANSFER OF FAMILY DWELLING-HOUSE AND ITS 
EFFECT ON THE RIGHT OF RESIDENCE. 


573. Widow of undivided coparcener. Where an undivided 
family consists of two or more males related a» father and son or 
otherwise, and onp of them dies leaving a widow, she is entitled 
to reside in the family dwelling-house in which she lived with 
her husband (e). If the house is sold by the surviving 
coparcener or coparceners without necessity, the salo does not 
affect her right*and the purchaser cannot evict her ( f ), at all 
events until another suitable residence is found for her (g). If 
the purchaser buys the house with full knowledge that the 
widow is residing and is being maintained in it, the purchaser is 
not entitled to’oysf her even though there may be other property 


(а) Btcha v. Mothina (1901) 23 All. 80 ; Jm/taro • <e ) 

v. llamhari (1884) 10 Cal. 038 ; Narludabai \ 
v. Mahadro (1881) 5 Horn. 09, Jumna v. j tt\ 
Mac fail (1870) 2 AH. 315. \ 

(б) Dose Thimmanna v. Krishna (1900) 29 Mad, i 

508. • 

(c) Jogvndia v. Fvlkumuri (1000) 27 Cftl. 77. ^ 

( d) Mamka v. Kllappa (1808) 19 Mad. 271. 


l9ii Dcvkora v. Saumitkhiam (1880) 13 Bom. 
101 . # 

Vmkatommal v. ♦! ndynjipa (1883) 8 Mad. 
130; (-'auri v. Chuvdramanx (1876) 1 All. 
202; Talnnnnd v. Luknnna (1881) 3 All. , 
35 J. • 

• 

Manqalu vj Dinanuth (1869) 4 Deng. L K. 
O.C. 72. 

A 


Ss. 

571-573 
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Ss. belonging to the family out of which her maintenance can 

573,574 be derived (A). But if the sale is for a family necessity, she 

is liable to be evicted-even though the purchaser had notice 
at the time of purchase that she was in occupation of the 
house {i). Similarly the right of residence cannot prevail 
against the husband’s debts ( j). 


Illustrations. , 

(a) A dies leaving a widow and*’a son. The son sells the family dwelling-houso 
without family necessity. The purchaser is not entitled to evict the widow: 4 Beng. 
L.R. 0. C. 72 ; 6 Mad. 130; 7 Bom. 282. 

t 

(b) A and B, two Hindu brothers, are members of a joint family residing together 
in tlio family dwelling-house. A dies leaving a widow IV. After ,4’s death dispute 
arise between B 's wife and IV. B offers IV a residence in another houso^on condition 
of IV vacating the part of the family house in her occupation. IV refuses and B sues 
IV to recover from her possession of the portion of the family house in her occupation 
B is not entitled to possession. IV is entitled to reside in the house: Bai Devkore v. 
Sanmukhram (1889) 13 Bom. 101. 

(c) A and his nephew B are members of a joint family residing together in the family 

dwelling-house. A dies leaving a widow. After A’s death B sells the family dwelling- 
house without family necessity. Tfce purchaser is not entitled to evict .4's widow: 1 

All. 262. 

The widow of a deceased coparcener cannot impeach an alienation of the family 
dwelling-house made in her husbands lifetime. Thus a daughter-in-law cannot impeach 
an alienation of the dwelling-house made by her fathcr-in-law in her husband’s lifetime ( k). 


574. Unmarried daughters of deceased coparcener.—Where 
an undivided family consists of two or more males related as 
father and son or otherwise, and one of them dies leaving 
unmarried daughters, they are entitled to reside, until'their 
marriage, in the family dwelling-house in which they lived 
with tlieir father, and a purchaser of the family house is 
not entitled to evict them unless the sale was for a family 
necessity ( l). 

t 

Illustrations. 


(a) A dies leaving a son, a widow TV, and two unmarried daughters D1 and 2)2. 
On -.4’s death, the son enters intof possession of the whole property including the family 
dwelling-house. The son then sells the house without family necessity. The purchaser 


is not entitled to oust the daughters. The 
until their marriage. t: 

( h) Dulnukhram v. Ltllubhai (1888) 7 Bom. 282. 

(i) Ramanandan v. Ringatnmal (1889) 12 Mad. 

200. See also Johumi v. Srugopal (1870) 
1 Cal. 470, 475 1Insolvency of managerl: 
Mi. Chamva v. tJjficial Recti) er, Karachi 
(1934) 15 Lah. 9, 144 I.C. 036, (’33) A. L. 
901. 


daughters aro entitled to reside in the house 


(j) Jamiat Rai v, Mt. Malan (1932) 13 Lab. 41, 

133 I.C. 62, (*31) A.L. 301. 

(k) Ramzan v. Ram Daiya (1918)" 40 All. 90, 42 

I.C. 944, (’18) A.A. £08. 

(1) Suruanarayana v. Balatubramania (1020) 
43 Mad. 635, 66 I.C. 524, (’20) A.M. 100. 
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(b) In the case pnt in ill. (a), the son dies leaving his mother IF and his two un* 
married sisters 2>1 and 1)2. After his death tho dwelling-house is sold in execution oi 
a money-decree passed against IF on a personal debt of IF, and is purchased by P. P 
is not entitled to oust 2>L and 2)2 : Suryanarayana v. Balasubramania (1920) 4S Mad. 
035, 50 I. C. 524, (’20) A.M. ^00. 

575. Wife and unmarried daughters of sole owner.— 
(1) , Where a family consists only of a husband and wife the 
wife cannot assert her right of residence in the family dwelling- 
house either against the purchaser in execution of a decree 
passed against her husband in his lifetime or against his 
estate after his deatli (m), or even against a purchaser under 
a private sale from her husband without necessity (n), though 
the purchaser had notice at the time of sale that she was 
residing in the houge (o). 

(2) The same rule applies to unmarried daughters. They 
too cannot resist the claim for possession of the purchaser 
at a court-auction or under a private sale (p). 

t 

Illustrations. * 

(a) N executes a mortgago of the family dwelling-house to M. M obtains a decree 
oh the mortgage against N. N then dies leaving a %idow. After N’s death tho house is 
sold in execution of the decree and purchased by /* V is entitled to the possession of tho 
house free from the widow’s right of residence -. Mamlal v. Jiai Tara (1893) 17 Bom. 398 ; 
Jayanti v. Alamelu (1904) 27 Mad. 45. In 17 Bom. 398, tho learned judgo observed that 
if the mortgage was not beneficial to and Winding upon the wife or was in ^ny way in 
fraud of her rights, her right of residence would not be affected by tho sale. But these 
observations have been dissented from by Bliashyam Ayyangar, J., in 27 Mad. 45, 
at p. 51, and also by Shah, J., in Oangabai v. Jankibai (192l)«45 Bom. 337, at p. 342, 
69 I. C. 583, (’21) A. B. 380, who agreed with tho view taken by Bliashyam Ayyangar, J. 

• 

(b) A sells the family dwelling-house without any family necessity to P. P sues 
A and his wife for possession. A then dies leaving hi? widow. P is entitle^to posses¬ 
sion free from the widow’s right of residence. 

The reason of the # distinction between the rights of the females mentioned in sees. 
573 and 574 on the one hand and those mentioned in sec. 575 on the other is that tho 
right which a Hindu wife [a. 575] has of maintenance and residence during her husband’s 
lifetime is a matter of personal obligation arising fronj the very existence of tho relation 
and quite independent of the possession by the husband of any property, ancestral or 
self-acquired. The %ame*principle applies as between daughters and tlieir father: see 
sec. 542 above. «It is different, however, in the case of the widows and daughters of 
deceased coparceners [secs. 573-574], whoso right Sepends on the possession of joint 
property by the surviving coparceners : see sec. 543. • 

(wi) Manila ? v. Bai Tara (1893) 17 Hum. 80 S; (o) 17 Horn. 398. supra, 15 Horn. 337, 50 I. 

Jayanti v. ilaimlu (1004) 27 Mad. 45. ' C. 683, (’21) A «. 380, sujra. 

<p) See Suryanarayana v* Balasubramania 
(») Qaniabai v. Jankibai (1021) 45 Bom. 337, 59 (1920) 43 Mad. 635, 66 l.C. 524, C20) A.M. 

l.C. 583, ('21) A.B. 380. . .106 and 27 Mad. 45, supra. 
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VI.—RIGHT OF MAINTENANCE NOT AFFECTED BY WILL. 

576. Right of maintenance not affected by will.—A Hindu 

cannot ko dispose of his property by will as to affect the right of 

maintenance to which a person is entitled,Raider the Hindu law. 

« 

See Restriction No. 1 of Schedule III of tho Indian Succession Act, 1925. 


VII—TRANSFER AND ATTACHMENT OF RIGHT OF MAINTENANCE. 

f 

577. Transfer of right of maintenance.—A Hindu female 
cannot transfer her right to future maintenance in whatever 
maimer arising, secured or determined ((f). 

This is s. 6, cl. (dd), of tho Transfer of Property Act, 1882, as amended by the Transfer 
of Property (Amendment.) Act-, 1929. 1 

The maintenance may be lixed by agreement or it may be"fixed by a decree of Court. 
Before the amendment there was a conflict of opinion whether if the maintenance was 
fixed by a decree, it could be transferred by the widow, the High Court of Calcutta holding 
that it could (r), and the High Court of Madras that it could not (s). The Calcutta 
view is no longer law. 

578. Attachment of right of maintenance.—A right to future 
maintenance cannot be attached in execution of a decree, 
though arrears of maintenance may be so attached (t). 


VIII—SUltf FOR MAINTENANCE. 


579. Suit for maintenance.,- (?) A widow, who is entitled 
to maintenance, may sue for all or any of the following reliefs :— 


(1) for a declaration of her right to maintenance ; ' 

(2) for arrears of maintenance (u) ; 

(3) for a charge on a specific portion of her husband’s 
' estate for her maintenance and residence (v) 

(2) Where, a member of an undivided family comprising 
several branches dies, and a suit is brought by his widow for 
maintenance, she is entitled to a decree against all the members 
of the joint family, and* not only against the branch to which 
her husband belonged and to which his,share lapsed by 
survivorship (tr). . , 


(a) tiarbadabai v. Muhadco (1881) 5 Hum. 99, 
103, 104. •> 

(r) Asad Ali v. Haidar Ali (1911) 38 Cal. 13, 
8 I. C. 826. 

<*) Iianee Anwpumi T. Siraminatha (1011) 
34 Mad. 7^9, 6 I. C. 43*,1. 

(t) Code of Civil Procedure, 1908, see. 60, cl. 
(n); Uaridas v. Jiaroda (1900) 27. Cal. 38 ; 


lloymvbutty v. Koroona (1867) 8 W. R. 41. 
(a) Pirthee Singh v. Hagkooer (1874) 12 Beng. L. 
R. 238 I. A. Sup. Vol. 203.. 

(e) Mahalakshmamma v. Yenlataratnumma 
(1883) 6 Mad. 83. * 

(it:) Subbarayalu v. Kamalanallilha Yaramnia 
, (1912) 35 Mad. 147,10 I. C. 347. 
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580. Limitation.--(2) A suit for a declaration of a right 
to maintenance must be brought within twelve years from 
the time when the right is denied (x). 

The refusal by* <i husband to maintain his wife on the 
ground of unchastitv does not prevent a fresh cause of action 
arising to her on his death, if it is found that there is no 
unchastity. A suit within 12 years from the husband’s 
death would be in time (y). 

(2) A suit for arrears of maintenance must be brought 
within twelve years from the time when the arrears are 
payable £z). Therefore, past maintenance cannot be claimed 

for a period of more than twelve years. 

• 

Arrears. —In order to recover arrears of maintenance, it is necessary to prove that 
there was a wrongful withholding of maintenance for the period for which arrears are 
claimed (a). It is not necessary to prove a demand for eacli year’s maintenance aa it 
became payable. At the same time it must bo observed that mere non-payment of 
maintenance does not constitute conclusive proof of wrongful withholding. But it 
constitutes prima facie proof of wrongful withholding, and if it ia couplod with a denial of 
tho plaintiff’s right to maintenance, it may constitute sufficient proof of wrongful 
withho’ding to entitle the plaintiff to arrears of maintenance (/>). 

• Declaration of tight to maintenance. —A suit 1§~ a Hindu widow for a declaration 
of her right to maintenance is not barred, merely because it is brought twelve years after 
tho date of her husband's death. The period of limitation runs from the time when 
her right to maintenance is denied. The reason is that the right to maintenance is one 
accruing from time to time according to the#wants and exigencies of tho person entitled 
to maintenance (c). * 


5fcl. Execution of decree. -A decree which directs the 
payment of future maintenance from time to time can be 
enforced by execution (<l), but a decree which, merely declares 
a right of maintenance cannot be so enforced (e). . 


A decree which runs ‘ the. plaintiff’s maintenance is fixed at the, rate of^ls. 30 per 
month which the defendant will be liable to pay her every month ’ is executable. An 
application by the defendant to reduce the rate of maintenance on the ground of diminu¬ 
tion of income cannot be entertained bv the executing court (/). 


if a husband and wife lesume co-habit ition after a decree, for maintenance the 
decree cannot be oxceuligl. If a fresh cause of action aiises a fresh decree must he 


obtained ( g). ^ ( *' 

U) 1,’initation Act, 1008, Sell. I, ait. 120. 

ty) Ml. Shxbbi v. Jotlh Singh (1033) 14 Lull. 759, 
148 I. C. 479, f’33) A. L. 747. 

(*) Limitation Act, 1008, Sell. I, art. 128. 

(a) Seshamma v. Subbarayatlu (1895) 18 Mail.* 

403. • 

(b) Raja Yarlagadda v. Ilttja Yarlagadda (1901) 

24 Mad. 147, 27 I.A. 151 : Varuatibai v. 
Chatru (1912) 30 Horn. 131. 12 T. C. *08. 


(c) A urayanruo v. Hatmbui (1879) 3 ilmn. 415, 
fi I.A. 114 ; 1‘arwitkbai v. Chatru, supra. 

(i/) Ashvtosh v. Jnikhifnmi (1892) 10 Cal, 139. 
(e) Venkanna v. Aitamma (1889) 12 Mad. 183. 
(/) Kallu Mai v. Harta (1938) All. 635, 170 I. C. 
139.C38) A.A.T102. 

(y) Yasautam Vfnkavua v. Vaiantam tlaghavam- 
mur (1942) Mad. 24,200 I.C. 704, 
02) A.M. 1. 
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CHAPTER XXVI. 
CONVERSION FROM HINDUISM. 


S. 582 


[Preliminary Note .—We havo already considered tbj consequences of conversion 
from Hinduism in cases bearing on the Hindu law of partition (s. 325), dissolution 
of marriage (s. 441), adoption (s. 478), guardianship (ss. 525-526), and maintenance 
(s. 491). Wo have also dealt with the law to be applied to Native Christians, that is 
converts from Hinduism to Christianity [s. 7 (2)]. We propose to consider in the bresent 
Chapter the law applicable to Khojas and Cutchi Memons. Khojas and Cutchi Meiuons 
are converts from Hinduism to Mahomcdanism.] 


582. Khojas and Cutchi Memons [The whole of thissection is 
subject to the provisions of the Shariat Act, 1937(A).]—(1) In the 
absence of proof of special usage to the c'ontrary, Khojas and 
Cutchi Memons in the Bombay Presidency are governed, in 
matters of inheritance and succession, by the Hindu law; in 
other matters they are governed by the Mahomedan law (i). 
The only special usage opposed to the Hindu law of succession 
hitherto recognized is the usage of the Khojas according to 
which the mother is entitled to management of property and 
letters of administration in preference to the childless widow 
or sister of the deceased ( j). 

I 

(2) It was at one tim§ held by the High Court of Bombay 
that the joint Hindu family system prevailed among Kho¬ 
jas and Cutchi Memons, but the decisions did not make it 
quite clear how far it prevailed and what incidents of joint 
property held by a Hindu family applied to joint property 
held by a Khoja or Cutchi Memon family. On the one 
hand it was held that a Khoja son was pot entitled to a 
partition of ancestral property against his father in his 
lifetime ( k ). On the other hand it was held that the right 
of survivorship (i), the incapacity to dispose of ancestral 
property by will (m), and the powers of a fa'cher as manager 
of an ancestral business to borrow money for the business so 
as to bind the interest of his sons in the ancestral property (n), 


(/i) See Mulla'e Mahonimlan Law, l.th Kiln., p. 3. 
(i) Khoja's and Memon'* c.ihu (1847) Kerry O.C. 
110; Shivji Hat am v. Vatu Maoji (1875) 12 
Bom. H. C. 281 [Khojas]; Athabai v. 
Haji Tyeb (1885) 0 Bom. 115 [Outcbee 
Memons]; Mahrmed Sidick v. Uaji Ahmed 
(1888) 10 Bom. 1 [Cutchee Memons]; 
Adv.-Gen. v. Karmali (1005) 20 Bom. 133, 
148; Jan Mahomed v. Data (1014) 38 
Bom. 440, 22 I.Q. 105, (’14) A.B. 60; 
Abdurahim v. Balimabai (1916) 431.A. 35, 
18 Bom. L. R. 635, 32 1. C. 413, (’15) A. 
PC. 86; Mangaldai v. Abdul <1014) 16 


Bom. L. II. 224, 23I.C. 565, (’14) A.B. 17; 
A dvocate-Gl teral v. Jimbabai (1017) 41 
Bom. 181, 31 PC. 108, (’15) A.B. 161. 

0) Vahimbhai, in the goods bf (1875) 12 Bom. H. 
C. 204 [Khojas]. 

(k) Ahmedbhoy v. Cattumbhoy (1880) 13 Bom. 
634 [Khojas]. 

(7) (1883) 0 Bom. 115, supra [Cut Cnee Memons], 

(m) Mahomed Sidick v. Haii Ahmed (1886) 10 

Bom. 1 [Cutchee Memons]. 

(n) Maroon Mahomed, in the matter o/(1800) 14 

Bom. 180, 104 [Cutchee Memons], 
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applied also to the joint property held by a Cutchi Memon 
family. The power of a Khoja father to mortgage family 
property for family purposes was also judicially recognized (o). 

i 

But it has been^cently held by that Court that the theory 
of the joint Hindu family does not apply at all to Khojas 
and Cutchi Memons, and that neither a Khoja (p) nor a Cutchi 
Memon son ( q), acquires any interest by birth in property 
inherited by his father from his ancestors. 

The Khojas and Cutchi Memons were originally H indus. They became converts 
to Mahomcdanism about 500 years ago, but retained the Hindu law of inheritance and 
succession. Hence the Hindu law of inheritance and succession is applied to them in 
the Bombay Presidency on $he ground of custom. This custom is so well established 
among them, that if a special rule of succession opposed to the Hindu law is alleged to 
exist among them, tho bu*den of proof lies on the person setting up such rule (r). Note 
that customs overriding Mahomcdan law ore recognized by 37 Geo. Ill, c. 142, s. 13, 
read with 4 Geo. IV, c. 71, s. 0 (for Bombay), and by Bombay Regulation IV of 1827, 
s. 26 (for the Mufassal of Bombay). 


The following is a synopsis of Khoja and Cutchi Memons cases :■— 

I. Khoja cases — * 

1. The daughters of a deceased coparcener are entitled against the surviving 

coparceners to no more than maintenance until marriage and to marriage 
expenses, as among Hindus ; Khojqp and Memon 'b case («). 

2. A bequest in favour of dharam is void. But the word “ charity ” in a Khoja 

will made in the English form and language does not necessarily mean 
“ dharam ” : Gangabai v. Thavar Mulla (<). . 

By the custom of Khojas when a widow dies intestate and without issue, 
property acquired by her from her deceased hqpband does not descend 
to her blood relations, but to the relations of her deceased husband : Mulbai, 
in the goods mf (w). 


Note .—The same is the rule of Hindu law in edbes where tho marriage is in an 
approved form. 

4. Shivji v. Bolin (v). This case is cited in sub-s. (2). 

5. Rahimbhai, in the goods of (to). This case is cited in sub-s. (1). 


6. There is no special usago prevailing among Khojas entitling a sister to succeed 

in preference to a widow : Ruhimatbai V. Ilirbai (x). 

7. Ahmedbhoy y. 'Sassumbhoy (y). This caso is cited in sub-s. (2f. 


( o) Shivji v. Batu*(1875) 12 Bom. U. C. 281. 
ip) Jan Mahomed v. Datu (1014) 38 Bom. 440, 
22 I. C. 105, ('14) A.B. 50. 

(o) Mangaldas v. Abdul (1914) 10 Bom. L.B. 224, 
231.«. 565, ('14) A.B. 17 ; Admcale-Oeneral 
V. Jimbabai (1917) 41 Bom. 181, 31 I.C. 
108, (’15) «4.B. 151; Uaji Gasman v. 
Ilaroon (1023) 47 Bom. 309, 68 I. C. 802, 
(’23) A.B. 148. 


(r) Mahomed Sidiclc v. Uaji Ahmed (1886) 10 
Bom. 1. 

(«) (1847) Perry O. C. >|0. 

(t) (1863) 1 Bom. H. «. 71. 

(u) (1806) 2 Bom. H. C. 276. 

(o) (1876) 12 Bom. H. C. 281. 

<u>) (1875) 12 Bom. H. 0. 204. 
lx) (1879) 3 Bom. 34. • 

(y) (1889) 18 ifom. 534. 
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8. Tho widow of a deceased Khoja is entitled to maintenance out of his property : 

Rashid v. Sherbanu (z). In this case the Court applied the Mayukha in 
determining the rights of the parties. 

9. In Advocate-General v. Karmali (a) it was said that the will of a Khoja is 

to be construed on tho basis of tho testator haring the testamentary powers 
of a Hindu. But tho matter is not free fro nr doubt (6). 

10. A Khoja is not a Hindu within tho meaning of the Hindu Wills Act, 1870 : 

Abdul Karim v. Karmali (c). 

11. A gift to a class some of whom aro not in existence at tho death of the testator 

is not void in its entirety. The gift in such a case enures for the benefit of 
those members of the class who were in existence at the testator’s death: 
. Advocate-General v. Karmali (d). 


11. Cutchi Memon cases — 

t 

1. A Cutchi Memon is not a Hindu within the meaning of the Hindu Wills Act, 

1870 : Haji Ismail, in the matter of the will of (e). 

2. Askabai v. Haji Tyeb (/). This case is cited in sub-s. (2). 

3. A bequest in favour of an unborn person is void : Abdul Cadur v. Turner (g). 

4. Mahomed Sidick v. Haji Ahmed (A). This case is cited in sub-s. ( 2 ). 

* 

5. Haroon Mahomed, in the matter of (»). This case is cited in sub-s. [2). 

0. When a Cutchi Memon testator bequeathed the residue of his property to 
his heirs to be divided Among them “ according to Mahomedan law,” it was 
held that tho heirs include ng the testator’s widow took their respective shares 
absolutely, and that she did not take merely a Hindu widow’s estate in tho 
property that came to her share : Hoorbai v. Sooleman (j). 

7. ¥ or the purposes of succession to tho stridhana of a Cutchi Memon woman 

her marriage, though performed according to tho Mahomedan rites, is 
deemed tojao in the approved form. In this case tho Court applied tho 
Mayukha : Moosa v. Haji Abdul (A). 

8. A Cutchi Memon widow is entitled to maintenance out of tho estate of her 

deceased husband, and a Cutchi Memon daughter is entitled to maintenance 
and marriage expenses out of the estate of her father, though he might have 
left a will which is silent about maintenance and marriage expense : Haji 
Suboo Sidick v. Aycshabai (l). 


9. As among Hindus, so among Cutchi Memons, an heir who gets into possession 
of tho estate is not bound to pay tho creditors rateably as under the Indian 


Succession Act, 1928, s. 323 : 


(z) (1905) 29 Horn. 85. ; 

(а) (1D05) 29 Bom. 133, 148-149. Soo also 

Sallay Mahomed v. Lady Janbai{IQ0X) 

3 Bom. L. R. 785. 

(б) UtwsonaUy v. Pocallal (1913) 37 Bom. 211. 

214-215, 17 1. C. k 17 ; Mangalda * V. Abdul 
(1914) 10 Bom. L. K. 224, 231, 23 I. C. 
505, (’14) A.B. 17; Advocate-Ventral v. 
Jimbabai (1917) 4* Bom. 181. 31 I.C. 108, 
(’15) A.B.'xSl [a Khoja case], 

(c) (1920) 22 Bom. L. R. 708.*58 I. C. 270, (’20) 


Haji Saboo Sidick v. Ally Mahomed (m). 


A. B. 140.*' . 

(d) (1905) 29 Bom. 133. 

(c) (1882) 0 Bom. 452. 

(/) (1885) 9 Bom. 116. 

(?) (1885) 9 Bom. 158. 

(A) (1880) 10 Bom. 1. 

(i) (1890) 14 Bom. 189. 

(j) (1901) 3 Bom. L. R. 790. 

(A) (1000) 30 Bom. 197. v 

(/) (1903) 27 Bom. 485, 30 I. A. 127. 
(m) (1900) 30 Bom. 270. 
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10. As regards maintenance, Cutchi Memons are governed by the Mahoinedan 

law : Mahomed Jusab v. Haji Adam (n). 

11. A Cutchi Memon son does not acquire by birth an interest in property inherited 

by his father fr^m his ancestors : Mangaldas v. Abdul (o). 

• 

12. A Cutchi Memon in Bombay may dispose of tho whole of hi9 property by 

will. A Cutchi Memon will is to be interpreted according to Mahomedan 
, law: Advocate-General v. Jimbabai (p). But see No. 14 below. 

13. Same ruling ns in No. 11 above : Haji Oosinan v. Haroon (1023) 47 Bom. 300, 

08 I. C. 802, (’23) A. B. 148. 

• 

14. Tho will of a Cutelii Memon is to be construed according to the rules of Hindu 

flaw: Abdul Sakur v. Abubakar (1030) 54 Bom. 368, 127 I. C. 401, (’30) 
A. B. 101. Abdul Sattar Ismail v. Abdul llamid Sait (1045) Mad. 270. 

Memons of Mombasa. -Where Memons migrate from India and settle among 
Mahontcduns (e.g., in Mombasa), the presumption that, they have adopted the Mahomedan 
custom of succession should be readily made. The analogy in such a ease is rather a 
proof of a change of domicile than a change of custom : Abdurahim v. Halimabai (q). 


Halai Memons of Porbandar in Kathiawar .—-They follow in matters of succession 
and inheritance Hindu law and not Mahomed,.n law, differing in that respect from Halai 
Memons of Bombay : Khalubai v. Mahomed (r). 

Halai' Memons of Morvi in Kathiawar .—Tiielb Memons who have settled at Nadiad 
in the Kaira district, are governed by Hindu law and not Mahomedan law, in matters 
of inheritance, succession and wills (s). 

• 

Sunni Borah of Gujerat and Molesalam Girasias of Broach .—These are governed 
by the Hindu law in matters of succession and inheritance. These communities were 
originally Hindus, and became subsequently converts to Mahomedanism (t). 

Sunni Borahs of Borsad .—These cannot be differentiated from .Sunni Borahs of 
Gujerat. The presumption is that they are govcrned*by the Hindu law of inheritance 
and succession as applicable to a separated person. There is no presumption that tho 
law relating to joint family is applicable to them (u). 


Most of the cases i-ited above were reviewed by Beaman, J., in Jan Mahomed v. 
Datu (v). 


(n) (1913) 37 Horn. £1, 15 I. (!. 520. 

(o) (1914) 16 l)uin. L. 11 2#4, 23 I. C. 565, ('14) 

A.B.y. . 

( p) (1917) 41 Bom. 181, 283. 31 I. C. 108, ('151 

A.B. 151. 

(4) (1916) 43 I.A. 35, 18 Bom. L.It. 035, 32 l.C. 
413, (’15) A.PC. 80. 

<r) (1923) 50 I.A. 108, 47 Bom. 140, 72 l.C. 202, 
(’22) A.PC-414, a (Tina. Mahomed Uajt 
Abu v. IihaUuhai (1919) 43 Bom. 647, 51 
I. C. 513, (’18) A.B. 39 (Porbandar): 
Aitha See Bee v. Sour Mohammed (1932) I 


10 liana. 401, 140 1 C. 143, ('32) A. It. 
179 (Coiidiil). • 

(s) Adambhai v. Atlarakhxa (1935) 37 Bom. 

l-.il. 680, ('35) A.B. 417. 

;t) din Itaiji v. Ha t Santok (1890) 20 Bom 53 ; 
Hatesangji v. Uo^wanyjx (1896) 20 Bom. 
181. • 

(m) Hai Sakar v. Vara Ismail (1936) 60 Bom. 
010, 38 Bom. I.. 11. 1034, 107 l.C. 380, 
(’37) A. B. 65* 

( v ) (1914) 38 .Bom. 440, 22 I. C. 195, C14) 
A.B. 59. 
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583. The Cutchi Memons Act, 1920.—It is now provided 
by the Cutchi Memons Act, 1920, and the Cutchi Memons 
(Amendment) Act, 1923, that any person who satisfies the 
prescribed authority-— 

(a) that he is a Cutchi Mcmon and is the person whom 
lie represents himself to be, 

(b) that he is competent to contract within the meaning 
of section 11 of the Indian Contract Act, 1872, and 

(c) that lie is resident in British India, 

may by declaration in the prescribed form and filed before 
the prescribed authority declare that he desires to obtain the 
benefit of this Act, and thereafter the declarant and all his 
minor children and their descendants shall in matters of succes¬ 
sion and inheritance be governed by the Mahomedan law. 
A similar Act has been passed with reference to all Muslims in 
British India providing for the application of the personal law 
of Muslims instead of customary law (Act XXVI of 1937). 
£ee Mulla’s Mahomedan Law, 12th Edition, p. 3. 
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CHAPTER XXVII. 

• IMPARTIBLE PROPERTY. 


584. Impartible Property.—(7) Property, although partible 
by nature, may, by custom, or by the terms of a grant by 
Government, be impartible, in the sense that it always devolves 
on % single member of the family to the exclusion of the other 
members. 


(2) An impartible estate may be ancestral, or it may 
be self-acquired. 

The following are instances of impartible properties:— 

(1) Ancient Zamindaries, which partake of the nature of a Raj or sovereignty; 
{2} Zamindaries which descend to a single member by special family custom (u>); (3) 
Palayams in the Madras Presidency \x) ; (4) royal grants of revenue for services, such as 
Jaghirs fy) and Saranjams (z) in Bombay ; (5) service tenures such as Digwari tenuro (a), 
and tenures attached to village offices in Madras (b). The discontinuance of services 
attached to an impartible watan does not make it partible (c). See also Bengal Regu¬ 
lations 11 of 1793, and 10 of 1800. 

The Crown has power in British India by a<grant of lands to limit their descent 
in any way it pleases, but a subject has no power to impose upon lands, or other property 
any limitation of descent at variance with the ordinary law applicable (d). 

• 

585. Property impartible by custom.—Where it is alleged 
that ah estate is impartible by custom, either territorial or 
of the family, the burden of pjroof of the custom lies on those 
who allege it. The custom must be ancient and invariable, 
and established by clear and unambiguous ovidence. Only an 
estate of considerable age can be considered as being governed 
. by an ancient and invariable custom ; it is doubtful whether an 
estate of which the origin dated back only to 1796 could be 
regarded at the settlement in 1863 as being so governed {e). 

A settlement of regrant by the British Government of an estate which existed before 
the British rule must be presumed, in the absence of evidence to the contrary, to con¬ 
tinue previously existing incidents of impartibility and descendibility to a single heir (/). 


(ie) See Baijnalh v. Tej Bali Singh (1021) 43 
I. A. 105. 43 A’l. 223, 60 I.C. 534, ('21) 
A.PC. 62. 

(sc) Kachi v. Kachi* (1905f 28 Mad. 508, 32 

I. A. 261. % 

• . 

(y) Bee Raghojirao v. Lakshmanrao (1912) 36 

Bom. 639, 39 I. A. 202, 16 I. C. 239. 

(z) Ramchnndra v. Venkatrao (1882) 6 Bom. 

598 ;,Narayan v. Vasudeo (1891) 15 Bom. 
247. 

<a) Durga 1‘rasad^Singh v. Brajanath Bosc (1012) 
39 Cal. 690, 39 T. A. 133, 15 I. C. 219. 


(5) Build v. Jlussu Bhai (1884) 7 Mad. 236. 

(c) lladhahai v. Anantrao (1885) 9 Bom. 108 

| Service Vatanl . Mahalab Singh v. Badan 
Singh (1921) 48 1. A. 410, 461, 48 Cal. 097, 
641. C. 104, (’22) A.l’C. 146. 

(d) Bunndra v. Raghuhans (1918) 45 I. A. 134, 

40 All. 470, 48 I.C. 213, ('18) A.PC. 26; 
tlamrao v. Yeshmtntrao (1886) 10 Bom. 
227 LDc.shpandt»Vutan]. 

(e) Mart and Rao v. Malhar Ran (1928) 55 I. A. 

45, 55 Cal. 40?, 107 I. C. 7, ('28) A.PC. 10. • 

(/) Mart and Rao v. Malhar *Rao, suora. 


Ss. 

584,585 
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586. Accretions to impartible property. —It is open to the 
holder of an impartible estate to incorporate any self-acquired 
property of his with the estate, but an intention to do so either 
expressed or implied, must be established and whereas in the 
case of a lunatic he is incapable of expressing his intention, 
the Court has to consider what is beneficial to him ( g).' The 
income of an ancestral impartible joint estate is not so affected 
by its origin that it should be assumed to accrete to the estate. 
The income when received is'the absolute property of the holder 
of the estate. It differs in no way from property which he 
might have gainod by his own effort, or acquired in circum¬ 
stances entirely dissociated from the ownership of the estate. 
Therefore .the principle applicable to ordinary joints family 
estate that self-acquired moneys are to be regarded as joint 
property if mixed with the money of the joint family, does not 
necessarily apply to property acquired by the holder of an 
impartible estate out of the income (h). 


Thus where the deceased holder of an ancestral impartible estate had applied savings, 
out of the income to purchasing immoveable properties and making loans, the rents'and 
interest being received by the managed of the estate and treated in his books as part of the 
estate, it was held by their Lordships of the Privy Council that tho property so acquired 
had not become part of the impartible estate, but remained the separate property of the 
deceased holder (i). Whether any immoveable property acquired out of the income has 
been incorporated with the impartible estate depends on the intention of tho holder but 
moveable property such as the income of the impartible estato cannot bo so 
incorporated (y). • 

It follow^from the principles laid down in the section that the right to recover arrears 
of rent become due in the lifetime of the last holder passes to his heirs, and not to the 
person who succeeds to the estate (k). • 

f 

587. Impartible property whether coparcenary property.— 
In considering whether an ancestral impartible estate is copar¬ 
cenary property or not, <a distinction should bo drawn between 
present rights, that is, the right to demand a partition and the 
right to joint enjoyment, and future rights. In the case of an 
impartible estate, the right to partition and the right of joint 
enjoyment are from the very nature of the property incapable 
of existence, and there is no coparcenary to this extent. No 


(]) Suiiwbhwtiri Prasad v. Maliashicari Prasad 
(1930) 63 I. A. 441, 18 l'at. 1, 105 I.C. 
317, (’30) A.1 J C. 333. 

(5) Jagadam'ia Human v, Xarain Singh (1923) 
50 T. A. 1, 2 Pat. 319, 77 I. C. 1041, 
('23) A.PC. r i9 \./gnki 1‘erthad v. Dwarka 
Penhad (1013) 40*1, A. 170, 181, 35 All. 
391, 401, 20 I. C. 73 ; Murtaza Uusuvn ; 
Khan v. Mahomed,, Yasin (1910) 43 T. ; 
A. 209, 281, 33 All. 552, 507, 30 I. C. 299, I 
CIO) A.PC. 89; Srimati Parbativ Jagadis i 


Chunrler (1912) 29 Cal. 433,.453, 29 I. A. 
82 98. 1 

(i) (1923) 501. A. 1,2 Pat. 31ft, 771 0.1041, C23> 

A.PC. 59, supra: Hargnvind Singh v. 
Collector of Utah (1937) All. 292, 169 I. C. 
714, C37) A.A. 377. 

(j) Shihanramd Singh v. Prayag Kinnari Dthee 

(1922) 59 Cal. 1399. 59 I.A. 331, 138 I. C. 
801, (’32) A.PC. 210. . 

tk) A puma v, Srce Shiba Prasad (1924) 3 Pa 
367, 83 1. C. 023. (’24) A. P. 451. 




IMPARTIBLE PROPERTY. 


637 


coparcener, therefore, can prevent alienations of the estate by 
the holder for the time being either by gift or by will [s. 588], 
nor is he entitled to maintenance out of the estate [s. 589]. But 
as regards future rights, that is, the right to survivorship, the 
property is to be treated as coparcenary property, so that 
on tko death intestate of the last holder, it will devolve by 
survivorship according to the rules stated in sec. 591 below (/). 
The'right of a junior member to succeed to the estate by survi¬ 
vorship is not a mere spes successionis but a right of property 
which can be transferred (m). 

“ Where property is held in coparcenary by a joint Hindu family, there are ordinarily 
three rights vested in coparceners—the right of joint enjoyment, the right to <;all for 
partition, and the right to survivorship. Whero impartible property is the subject of 
such ownership, the right of joint enjoyment and the right of partition as the right of an 
undivided coptucener are, from the nature of the property, incapable of existence. But 
there being nothing in the nature of the property inconsistent with the right of survivor¬ 
ship, it may be presumed^hat that right remains ” (»). The right of survivorship is 
not atfectcd by the impartible naturo of the property, so that if the family were joint 
and the last holder died intestate, the estato would devolve by survivorship according 
to the rules stated in sec. 591 below. 


588. Alienation of impartible property.—(/) The bolder 
of an impartible estate has power to alienate the estate, 
though ancestral, by gift or by will, unless tbo power of aliena¬ 
tion is excluded by special family custom or by the nature 
of the tenure (o). The absence of ;jny instance in which a 
previous holder has alienated the estate by gift or will is not 
by itself sufficient evidence to establish such a custom (p). 

(2) Where the estate is by# custom inalienable, the holder 
cannot alienate it except for legal necessity (q) [s. 528]. ’ 

Seethe Madras Impartible Estates Act, 1904, and tho Arni Jagir Act, 1909. 

589. Right to maintenance out of impartible property.- (/) 
No coparcener hail any present rights in an impartible estate 
[s. 587]. Apart, therefore, from custom<»and relationship to the 
holder, the junior members of tlie family have no right to 
maintenance out of such estate [r). The Judicial committee 


</) llu 11 Math v. Tej Dali Sinqh f 1021) 48 I.A. , 
195, 211-213. 43 All. 228, (10 I.<„ 531: ; 
Konammal v. Annadana (1928) 55 I. A. i 
114, 51 Mad. 189, (’28) A. l'C. (58. I 

(*») Sella pa v. Sap van *1937) Mad. 900, 171 l.C. ! 
210, (’37) A. 40(1. 

(n) yurii'ianti v. Vcnkahnj/ialapini (1882) 4 Mad. J 

250, 20(j, approved In Kui-hi Kali//ana v. 
Kaehi i’uia (1905) 32 I.A. 201, 28 Mad 1 
508 ; and liaijiiulh \. Trj Itali .Si/o/ft (1921) ! 
48 I. A. 195, 43 All. 228, 00 I. (J. 534, (’21) t 
A. 1>C. 02. 

(o) llani Safluj Kuan v. Denrai Kuan (1888) 15 ■ 

1. A. 51, 10 All. 272 [uift| ; Sri llaja »>«- ■ 
lata Suri/a \* Court of Wards (1899) 26 I. I 
A. 83, 22 Mad. 383 ; 1‘iotap Chandra 1 


v. Jut/ad t.i h Chandra (1927) 54 I. A , 289, 
54 Cal. 955, 102 I. C 599. (’27) A. 1>( 
159: Da pi Madltusinlan v. Kheshal.ir,i 
(1929) 8 IWt. 932, 121 I. C. 402 (’30 A P 
13*7, where it was lu-hl dissentm-i irom 
(•opal 1‘ramd v. Ilaijhunath (1905) 32 Cal. 
158, that the Killajat, Mahal of Orissa 
known as I'atin Killah was alienable. 

(p) l‘rotap Chnndiii v Jttipidak Chandra, supra 
(?) Cuful v. Din/hnnuth (1905) 32 Cal. 158 
(r) llaja llama lino v Itnia of 1'Utapur (1918) 45 
I.A. 148, 41 Mail *78, 47 I. C. 351, C1K) 
A. PC. 81, ailing* Sri llajah Ham Don < v 
llajah of 1‘illapar (1910) 39 Mad. 390, 29 
I. C. 350. (’10) A. M. 27 (1927) 54 1. A 
289, 54 Cal. 1C,5, 102,1. C. 599, (’27) 
A. l’C. 15(1. i-upra 


5s. 

587-589 
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has recently held that the illegitimate sons of a junior member 
are not, under the Law, entitled to maintenance. In the par¬ 
ticular case the claim was also based on a deed of maintenance. 
Their Lordships held that the words “ Purusha Santhathi 
either way of Aurasa or by way of adoption ” do not include 
an illegitimate son (s). 

(2) Where an impartible estate is held as ancestral or 
joint family property, the sons of the holder thereof are entitled, 
by custom, to maintenance out of the estate. This custom has 
so often been judicially recognized that it is not necessary to 
prove it in each case (t). But where the impartible property is 
the self-acquired property of the holder, his son is not entitled 
to maintenance out of it ( u ). 

(3) There is no invariable custom by which any member 
of the family beyond the first generation from the last holder 
[e.g., the last holder’s grandsons] can claim maintenance as of 
right (v). 

•» 

Illustration. 

t 

The holder of an impartible Raj adopts a son to him. He then devises the Raj 
by will to a son born of one of his wives after the adoption. After the Raja’s death a 
son of the adopted son sues the devisee for maintenance. No evidence is given of any 
special custom by which grandsons o^the last holder can claim maintenance as of right 
Is the plaintiff entitled to maintenance ? No. He cannot claim maintenance as a copar¬ 
cener, for no coparcener has any present rights in an impartible property [s. 587], He is 
not entitled to maintenance on the ground of personal relationship, for a Hindu is under no 
personal obligation to maintain a grandson [s. 542]. Nor is he entitled to maintenance 
by custom, there being no evidence of any special custom: Raja Rama Rao v. Raja of 
Pittapur (1918) 45 I.A. 148,41 Mad. 778,47 I.C. 354, (’18) A.1>0. 81. 

Grants made out of the revenues of an impartible estate for the maintenance of the 
junior members of the family and their direct male line revert, on the death of the last 
male heir of the grantee, to the c state (?r). 

The amount of maintenance payable to a junior member of a family holding an 
impartible estate as such is not assessable to income-tax (x). 


(*) Baja Valugoti Sarvagna Kumara Krishna | 
Yachendra Bahadur Vars v. Haja Rajendra • 
Ran <fc Ors. (1942) Mad. 419. 198 I.C. 100, . 
68 I.A. 181, (’42) A.PC. 3. j 

(t) Sri Rama ltaov. Raja of Pittapur (1921) 

45 1. A. 148, 41 Mad. 778, 47 I. C. 354, 
(’18) A. 'PC. 81 ; Rani Sartaj Kuari v. 
Deoraj Kuari( 1888) 151. A. 51,10 All. 272; 
Raja Yarlagadda v. Yarlagadda (1900) 27 
I.A. 161, 24 Mad. 147; Katchi Kaliyana 
v. Kaehi Yut-t (1905) 32 I. A. 261, 28 
Mad. 508. " | 

(«) Subbayya Tevar v. Afarudappa 1’andian I 
(1937) Mad. 42, (’36) A. M. 828; Uar- , 
govind Singh v. Collector of Etah (1937) : 
All. 292,169 I. C. 744, (,’37) A.A. 377. ! 


0-) 45 I.A. 148, 41 Mad. 778, 47 I.C. 354, (’18) 
A. PC. 81, supra ; Nilmony v. Uingoo Lull 
(1880) 5 Cal. 256, 259. In Madras the rule 
Is now modified by Madras Act XII ot 1934. 
Or) See Durgadut v. Rameshwar (1909) 36 I. A. 
176, 36 Cal. 943, 4 I.C. 2 [Babuana grant]; 
Ekradcshiexr v. Janeshwari (1914) 41 I.A. 
275, 42 Cal. 532, 25 I.C. 417, (’14) A. PC. 
76 fSohag grant];' Son^shuiari Prasad 
v. Maheshwari Prasad (1936) 63 I. A. 
441, 16 Pat. 1, 165 I.C. 347, (’86) A. PC. 
332. 

(/) Commissioner of Income-tax v. Zamindar of 
Chemudu ( 1934) 57 Mad. 1023.151 I.C. 920, 
(’34) A. M. 608 ; Vijayananda Oajpatirais 
v. Commissioner of Income-tax (1934) 56 
All. 1009. 



• JMPARTIIILE PROPERTY". 


639 


The income of the house property (part of an impartible estate) to which the assesseo §f. 
has succeeded by the rule of primogeniture is not chargeable in his hands for the pur- 589,598 

poses of section 9 of the Income-tax Act as an individual. But interest is so chargeable for 
purposes of sections 8 and 12 (y). 


Succession to impartible estate. 

9 

590. General principles.—(7) The general principles in 
regard to succession to an impartible estate are well established. 
The first principle is that the succession is governed by the 
rules which govern the succession to partible property, subject 
to such modifications only as flow from the character of the 
property as an impartible estate. The second principle is 
that the only modification which impartiality suggests in 
regard tc*thc right of succession is the existence of a special 
rule for the selection of a single heir when there rre several 
heirs of the same class who would be entitled to succeed to 
the property if it wore partible under the general Hindu law. 
The third principle is that, in the absence of a special custom, 
the rule of primogeniture furnishes a ground of preference. 
In determining the single heir, we have first to ascertain 
the class of heirs who would be entitled to succeed to the 
property if it were partible, regard being had to its nature 
as joint or separate property, and \\b have next to select the 
single heir, applying the special rule’( 2 ). 

(2) Sons s* - According to the rule of primogeniture, if 
the last owner dies leaving sons, the eldest son is entitled to 
succeed. The eldest son is the son who was born first, not the 
first born son of the senior wife (a), unless -there is a family 
custom that the sons take rank according to the seniority of 
their mother ( b ). Therefore the son of a junior wife succeeds 
in prefeienco to the later born son of it senior wife, or, of the 
first married wife. 

So long as* the line of the eldest son continues in 
possession, the estate will pass in that line. That is to say, on 
the death of the eldest son, leaving qons, it will pass to his 


(y) Commissioner of j Inccmu-tar, Punjab v. i 
Krishna Kishore (U>4‘4 Lah. I, 190 I.C. ! 
707, 68,LA. 155, ('ll) A. PC. 120. | 

(zl Subramanya v. Siva Subramanya (1804) i 
17 Mad. 310, 325, cited with approval in 
Parbali Kunwar v. Chamlarpal Kunwar 
(1009) 36 I. A. 125, 130, 31 All. 457, 475- 
476, 4.I.C. 25 ; Katama ttatehiar v. Rajah 
of Shivagunga (18631 9 M. T. A. 543, 2 W. , 
E. P. C. 31 # Baijnath v. Ttj Bali Singh 
(1021) 48 I. A. 105, 212, 43 All. 228, 244, 

60 I. C. 534, (’21) A. PC. 62 ; Multuradu- 


yanadho U'eiar v. I’enasumi (1890) 23 
I. A. 128, 137, 19 Mad. 451, 457; Raja 
Joqendra v. Nitayanund (1800) 17 I. A. 
;28, 131, 18 Cal. 151, 154. 

(<») Rmnalakshmi v. Sivanantha (1872) 14 M. 1. 
A. 570, 17 W. E. 0fc3 ; Jagdish Bahadur v. 
Sheo l‘artab (19(A) 28 I. A. 100, 23 AU. 
369. 

(h) Ramasami v. SChdaralingasami (1804) 17 
Mad. 422, atTmd. Shndarlinqasami v. 
Rumasamf llSM) 26 I. A. 55, 22 Mad. 615. 
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eldest son and not to his brother (c). See ill. to sec. 591. As to 
the effect of adoption in families owning impartible estate on 
other branches see secs. 472 and 506. 


If an aurasa son is born after the adoption, the former 
alone succeeds to the impartible estate (d). 

(5) Illegitimate son of a Sudra .—If the holder of -an 
impartible estate, belonging to the Sudra caste, dies leaving a 
legitimate son and also an illegitimate son, the legitimate son 
would be preferred to the illegitimate son ; this seems to follow 
from*the fact that on a partition the legitimate son is so 
largely preferred (e). If there has been no partition between 
the sons, and the legitimate son dies without leaving male 
issue, but leaving a widow and daughters, the illegitimate son 
would, as in the case of partible property, succeed by survi¬ 
vorship in preference to the widow and daughters of the 
legitimate son (/) [s. 312]. 

(4) Whole and half-blood. —Nearness of blood is no ground 
of preference under the 'Mitakshara law in case of disputed 
succession to coparcenary property which is partible, and it 
is likewise no ground of* preference when such property is 
impartible. Therefore, in a joint family, an elder brother of the 
half-blood is entitled to succeed to an impartible ancestral 
estate in preference to a younger brother of the whole blood. 
But the latter would succeed in preference to the former, it 
the estate was the separate or self-acquired property of the 
last holder (g), or if the case was governed by thcDayabhaga (h). 

(5) Fresh stock of desceyit. -As in the case of succession to 
partible property, so id the case of impartible property each 
male owner becomes a fresh stock of descent (i). 


591. Where estate ancestral, and last owner undivided.— 
(/) Where the impartible estate is ancestral, the successor 
to the estate in a joint family governed by the Mitakshara 
is designated by survivorship. The estate passes by survivor¬ 
ship from one line to another according to primogeniture, 


(i-) (1894) 17 Mail. 4?2, 434, supra. 

(d) Sahebgouda v. Shidtuingouda (1939) Bom. 314. 

(e) llamasami v. Sundarlingasami (1894) 17 

Mad. 422, 434-433. 

(/) iiaja Joqentfra v. Xityanund (1890) 17 I. A. 
128, 131, 18 Cal. 151, 154. 


(g) Subraimnya v. Sica Subramanya (1894) 
17 Mad. 316, also 17 Mad. 422, supra. 
(ft) Seelkisto Deb v. Beerrhunder'\ I860) 12 M. 
I.A. 523, 12 W. It. P. U. 21 [the Tipperuh 
llaj casej. * 

(i) MuttuvaUuganadha Tevar v. Periasami (ISOfi) 
23 I.A. 128, 19 Mad. 151. 
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and devolves not on the member nearest in blood, but on 

the eldest member of the senior branch (j). 

• 

(2) In the absence of custom a female cannot inherit 
an impartible ancestral estate belonging to a joint family 
governed by the Mitakshara. where there aro any male members 
of the family who are qualified to succeed to the estate (&). 
But where she is the widow of the last survivor, the law of 
succession to separate property applies, and she can succeed 
as in the case of partible property {l) [s. 592]. 


Illustration. 

v 

In thr* accompanying diagram, ,4 stands for the last holder; *S’j is his son, and 
A L are the two sons of S v L being the younger of the 

two; S 3 is the son of S 3 . A dies leaving S 3 and L. 
lJt N.j, being the surviving member of the senior line, is 

'— , entitled to succeed in preference to L, though L is 

tS ! ^ one degree nearer to the common ancestor (A) than 

| 2 »Sfjj: Baij Nath v. Tej Bali Singh (1021) 48 I. A. 105, 

.S' 43 All. 228, 60 I.C. 534, ( 21), A. PC. 62. 


.S’, 


592. Where estate ancestral, but last owner divided.— 
(/) Where the impartible estate i<* ancestral, but the last holder 
was separated, the estate in cases governed by the Mitakshara 
will descend according to the ordinary rules of succession 
applicable to partible property (m). ' Thus if the last holder dies 
without leaving male issue, but leaving a widow, the estate will 
pass, in the absence ot any custom to the contrary., to the 
widow ( n ), and, if there be no widow, to his daughter ( o). If 
there’be none of these, the estate will, if there b„e no indication to 
the contrary, descend according to the rule of primogeniture. 
In that case if there arc more persons than one standing in the 
same degree of relationship to the last®holder, the eldest, if all 
belong to the same line, and the eldest in the senior branch, if 
there are more branches than one, will be the preferable heir 
[s. 43], 


(j) Taijnath v. Tej llali Singh (1921) 48 I.A. 
195, 43 All. 228 60 l.C. 534, (’21) A.I'C. , 
62 tiffing. 38 All. 590, 38 l.C. 894 ; liachi 
Kaliyana v. Ifarki Yura (1905) 32 l.A. ' 
261, 28 Mud. 501 •„ A urmjanti v. Xayani- I 
i am (1,882) < 4 Mail. 250; Sahehgouda v. 
Hasangouda (1931) 33 Koia. L.K. 580, 1 
133 l.C. 847, (’31) A.11. 378 ; fill Urn pro sari , 
Singh v. Prayag Knmari Debee (1932) 59 ! 
Cal. 1399, 59 l.A. 331, 138 l.C. 861, 
C32)A.PC.216. j 

(A) lliranath Kaer v. Baboo Ham (1872) 9 Beng.J 
L. R. 274; ^Vhowdrg Chintamun v. 
samut Nowlukho (1875) 2 l.A. 263, l Cal 
153. 


U) ,s'/i Jtiijnh Yntnmulay. Venn inula (1870) 
((■Mail. IL=C. 93, 109. 

(m) ('hunt Jjiil Offieial lleceaer v. ,Dn (Inpal 

(1936) 17 Lilli. 378, 193 I.C. 103, (’30) 
A. L. 55. 

(n) Thai -ii ram Tara Kumari v. Chitlitrlihnj 

f 19151 12 l.A. 192, 42 Cal. 1179, 30 I.C. 
833, (’15) A.I'C. JUi. See also Sri Itaja- 
lukxhmi Deri v.Ari llaja Suri/a (1897) 24 
l.A 11 K, 20 Mail. 256. 

(a) See M*t. Parhali Knnwar v. Chanrtarpal 
Kunirur (1909f 36 I. A. 125, 31 All. 457, 
4 I.C. 23 [custom ifpplinilile both to 
partible And impartible estates!. 
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( 2) The onus of proving a custom excluding females 
from succession to a separate impartible estate rests upon 
the person who sets up the custom (p). 

In some cases another rule of selection and not primogeniture may be the governing 
rule of the family (q). r 

593. Proof of separation where estate ancestral.—Ih order 
to establish that an impartible estate has ceased to be joint 
property for the purpose of succession, it is necessary to 
prove an intention, express or implied, on the part of the 
junior members of the family, to give up their chance of 
succeeding to the estate. A mere separation in general status 
is not sufficient (r). 

594. Where estate self-acquired.—Where an impartible 
estate is self-acquired property, the estate in cases governed 
by the Mitaksliara follows the course of succession as to 
separate property [s. 592], though the last holder was undivided 
at the time of his death («) [s. 43 J. 

lUiislidtion. 

The holder of an impartible Zamindari dies leaving a widow and undivided nephews. 
Tt. is proved that the Zaminduri wae liis self-acquired property. The widow is entitled 
to succeed in preference to the nephews : The Shirmja at/a case (18(511) it M. 1. A. f>,‘l!t. 

A Hindu governed by Mitaksliara law who took a vested interest in an ancestral 
impartible estate under a deed of settlement executed by his father while his elder brother 
was alive and before the coming into force of the Madras Impartible Estates Act took 
the estate as self-acquired property.' His widow succeeds to him as heir in preference 
to his half-brother (<). 

594A. A decree was parsed against the holder oi an 
impartible estate for compensation in lieu of specific perform¬ 
ance of a contract to transfer a part of the estate. It was 
held that as thtf decree was passed against the defendant in 
a representative capacity it could he executed against his son 
and successor (u). 


595. Dayabhaga school.—In cases governed by the 
Dayabhaga, the heir will be the eldest member of the class of 
persons which is nearer of kin to the last owner than any other 
class [s. 88]. 


(/)) Amerandra v. Han amah (11)31) JO l'at. 1, 
123 l.C. 770, (’30) A.P. 117. 

(q't Jshri Singh V. Hidden Singh (1881) 11 I.A. 
133, 10 t'al. 702; Achat Ham v. I'dai 
Hartab (1881) 11 l.A. 51, 1 Cal. 51 ; 
Mohrsh Chuiider v. Sutruglmn <1002) 20 
I.A. 02, 20 Cal. 313. 

(r) Konanmal v. Jimaduna (1028) 55 f A. 
114, 51 Mad. ISO, 108 l.C. 354. C28) 
A.PC. OS ; Jagadamba Raman v. Sarnia 
Singh (1923) 50 l.A. J, 2 Pat. 310, 77 
l.C. 1041. ('23) A.PC. 50 ; Ham Suntlar 
v. Collector of (loral’hpar (1030) 52 All 
703, 120 l.C. 237, (’30) A. A. 797, allirmcd 


liy P. C. in Collector of Horakhpur v. Ham 
Similar Mai (1034) 50 AH. 408, 61 I.A. 
280, 150 l.C. r <45, (’34) A.PC. 157; 
Lingappa "Hai;appa v. Kadappa Jtapurao 
(1040) Bom. 721, 101 l.C,, 504, ( 40) A.B. 
315. ‘ 

(«) Katama Natrhiar v. Hajah of Shuaqunqa 
(1803) 0 M.I.A. 530, 2 W. R. P. C. 31 ; 
1‘eriasami v. Veriusami (1878) 5 I.A. 01, 
1 Mad. 312. 

(() Vtagalam Verumnl Srlharayan v. llama 
Snbbalakshini Sachi’r (1030) Mnd. 443. 
(u) Rao Hhimsingh v. Hangar am (1041) Nat. 
032, 193 l.C. 598, (’40) A.N. 278. 
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CHAPTER XXVIII. 

THE LAW OF DAMDUPAT. 

• 

596. The rule of damdupat. - The rule of damdupat is a S. 593 
branch of the Hindu law of Debts. According to this rule, the 
amount of interest recoverable at any one time cannot exceed 
the principal (v). 


Illustration. 


.4 lends Rs. 1,000 to B at. interest at 15 per cent, per annum. A allows themiterost 
to run into arrears until it amounts to Rs. 1,200, that is, until it exceeds the principal 
(Rs. 1,000). then sues 11 to recover Rs. 2,200, that is, Rs. 1,000 for principal anil 
Rs. 1,200 for interest. .1 is not entitled to more than Rs. 1,000 for interest, as that 
is Iho amount of the principal. But if li pays A Rs. 100 for interest before suit, and A 
then sues B to recover Rs. 1,800, that is, Rs. 1,000 for principal and Rs, 800 for interest, 
A is entitled to Rs. 800 for interest, for it does not exceed the principal Rs. 1,000, though 
he will thereby be getting Rs. 1,200 in all for interest. The reason is that the payment 
of Rs. 100 and the payment of Rs. 800 would be payments at different times, and all 
that the rule of damdupat says is that a creditor is not entitled at any one lime to recover 
interest exceeding the amount of the principal. The rule of damdupat does not say 
that a creditor shall not in any case be entitled to interest exceeding the principal. The 
result is that part payments of interest made before suit cannot be added to the amount 
o/ interest claimed in the suit so as to at tract the application of the rule of damdupat. 

Reason of the rule .—The Hindu law did not ^cognise any rule of limitation for the 
recovery of debts. JO very debt, which was lawful was binding anil recoverable from the 
debtor irrespective of the period which may have elapsed since the original liability 
was incurred. It thus became necessary to4inpo.se a restrict ion on the amount of interest 
recoverable by the creditor, and such a restriction has been imposed by the rule of 
damdi^iat (w). 

The Deccan Agriculturists' Relief A cl, 1871), sec. Ill, cl. (gf—The rule of damdupat 
has been enacted in sec. 13, el. (g), of the above Act. 

The Usmy Laws Repeal Act, 1855.—The rule of damdupat is not superseded by the 
Usury Laws Repeal Act, 1855. According to that Aftt, the Court is hound to award 
interest at the contract rate, whatever the rate of interest may be. But in cases to which 
t lie rule of damdupat applies, the creditor cannot at any one time recover interest exceeding 
the amount of the principal ( x). 

The Indian Limitation Act, 1908.—The rule of aamdupal is not affected by the Limi¬ 
tation Act. According to that Act, the period of limitation for a suit for money lent 
is three years from the date of the loan. A creditor, therefore, may sue for the loan and 
for arrears of interest forjthree years, whatever the interest may amount, to. But in eases 
to which the rule of datltdujHil applies, he cannot at any one time recover interest exceeding 
the amount of the principal (?/). # 


(r) Dina hi \. Xitrai/nn ( 1803) 1 limn. It.C. 17; 
Itarirnm v. Mu Inn Hnpnl (1023) 33 W. 
X 4$i, 4!»7. Ill I.C (’20) A.IT. 77. 
(a) (lu)iothar v. .lu-iannath (1024) 4<i All 775^ 
782, 80 l.CftWt, ('24) A A. :Vi1 IF.H.l. 
(x) KhnAi t'rhi i I v, [i-nhi >i < 131(0) 3 Horn. H.C. 


A.C. 22; JiakunAMuiw v. Minimi A i/nb 
(1870) 7 Horn. 4f. ('. (). C 10. Huniml v. 
Ailuro (1870) 3 Horn 312, 338 , Itiinuiiiinm/ 
v. .Dili nr Lull (A 880) .1 Cal. 807. 

(y) (1870) 3 Morn. 312, 3^2. ,s tipra, Ilnri v. 
Uiilma'ihi/t (1885) 0 Morn. 233. 
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597-599 a loan i s repayable by instalments, and some of the instalments 
have been paid, or even where it is not payable by instalments 
but a part thereof has been paid, the principal for the purpose 
of the rule of damdupat is the balance of'principal remaining 
due when the interest claimed in the suit accrued ( z ). 

Illustration. 

A lends Rs. 200 to B at interest at the rate of 10 per rent, per annum. The loan 
is payable by four instalments of Rs. 5() each. B pays the first three instalments and all 
interest due thereon. A then sues B to recover the last instalment of Rs. 50 and intorest 
thereon amounting to Rs. 65. A is not entitled to more than Rs. 50 for interest, that 
being the amount of principal remaining due when the interest acciucd. It does not 
matter that the original principal was Rs. 200. 

598. Capitalization of interest by subsequent agreement. • 

The rule of damdupat does not forbid the conversion, by 
subsequent agreement between the debtor and the creditor, of 
the interest in arrear into capital. Therefore, when a fresh 
bond is passed by the debtor for the aggregate amount of the 
principal and interest due under the old bond, the principal 
for the purpose of the rule of damdupat is the amount of the 
fresh bond (a). <* 

Illustration. 

B borrows Rs. 500 from A at interest at the rate of 10 per cent, per annum and passe# 
a promissory note to A for that amount. No interest is paid by B for two years. At 
the end of the second year, the interest due to A is Rs. 100. A demands the Rs. 500 plus 
Rs. 100 from B. B is unable to pay the amount, and he passes a fresh promissory note 
to A for Rs. 600, that is, Rs. 500 (principal^Zws Rs. 100 (interest in arrear), promising 
to pay inteiest on the Rs. 600 at the same rate as before. A subsequently files a suit 
. against B to recover Rs. 600, the principal amount secured by the second promissory 

note, and Rs. 550, the interest in arrear on that amount. What is the principal for 
the purpose of the rule of damdupat, is it Rs. 500, the amount of the first note or is it 
Rs. 600, the amount of the second note ? The answer is that it is Rs. 600, the amount 
of the second note. Therefore, A is entitled to Rs. 550 for interest, for though it 
exceeds the original principal sufu of Rs. 500, it does not exceed the principal payable 
under the second note, namely, Rs. 600. It does not matter that a part of the principal 
of Rs. 600 consisted originally of interest. It was quite competent to A and B at any time 
after the date of the first promissory note to agree that the sum of Rs. *i00, which represented 
the interest in arrear, should be treated as capital so as to carry interest on it. But if 
A and B had agreed, when the original loan of Rs. 500 was made, that all interest in arrear 
should be capitalized and should tarry interest on it as if it was a principal sum, the 
agreement could not affect the operation of the rule of damdupat, and A would not be 
entitled to more*than Rs. 500 for interest. *' 

< i , 

599. The rule of damdupat does not apply after suit.— 
Where a suit fyas been instituted to recover a loan, the rule 

. of damdupat ceases to operate. The result is that tho'ugh the 

( 2 ) Dagdusa v. Kumchandra (\SW) 20 Bom, 611; I (u) Sukalal v. Bapu (1000 24 Horn. 303. 

Sutterwanji v. Lazman (190(5) 30 Boin.452. I 
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Court is bound to apply the rule of damdupat up to the date Ss. 
of the suit, it is free to award interest to the creditor at such 
rate as it thinks proper from the date of the suit up to the 
date of decree or payment upon the total amount that may be 
found.due to him affor applying that rule (6). 

Illustration. 

A lends Rs. 1,000 to B ftt interest at the rate of 25 per cent, per annum. A then sues 
B to recover Rs. 2,500 of which Rs. 1,000 is for principal and Rs. 1,500 is for interest. A 
is not entitled to a docrco for more than Rs. 2,000 but the Court may, under section 31 of 
the Code of Civil Procedure, 1908, award interest on Rs. 2,000 at such rate as it thinks 
proper from the date of the suit up to the date of the decree, and it may award further 
interest on the aggregate sum consisting of Rs. 2,000 plus the interest between date of 
suit and the dato of decree at such rate as it thinks proper. ( 

The rule of damdupat doe3 not apply to interest recoverable in execution of a decree. 

The reason is that the rule ceases to operate after suit (c). 

Tho principal of this section applies not only to a suit brought by a creditor, but to 
a suit for redemption brought by a mortgagor (debtor). 

600- Places in which the rule of damdupat applies. - 
The rule of damdupat applies in the Bombay Presidency ( d ). It 
applies also in the town of Calcutta (c), but not in any other 
part of Bengal (/). The rule is not in force in any part of 
the Madras Presidency {(]). The ride is applied by section 6 
of the Sonthal Parganas Settlement Regulation to money 
debts in tho Sonthal Parganas (h). # 

601. Persons entitled to claint benefit of the rule.--(/) 
According to the Calcutta High Court, the rule of damdupat 
applies only where both the original contracting parties are 
Hindus (i). 

(2) According to tho Bombay High Court all that is neces¬ 
sary for the application of the rule is that tho original debtor 
should be a Hindu. The result is that the rule docs not apply 
if the original debtor was a Mahometan, though the debt 
might be subsequently transferred to a Hindu (j). 

The rule does nottipply if the original debtor was a Mahomcdan, though the creditor 
might be a Hindu ( k ). But the rulo does apply if tho original debtor was a Hindu, though 
the creditor might be a Mahomcdan ( l). 

(b) Code ol Civil 1'n cedurc, 1908, wetion 34; (c) S'obui Chnnder v. Ilomrsh Chnnder (1887) 14 

Bhondshet v. Iiarji (1898) 22 Born. 80; Cal. 781. 

Majmudar llisalal v m Narxilal (1913) 37 (/) lift Sura in v. It am Drm (1883) 0 Cal. 871. 

Horn. 320, 338, 4ft I "A. 08, 73, 18 I. C. (,/) Annaji v Raijnhai ( 1871) 0 Mad. H. O. 400. 

909, mAchyyt v. Ramchandra (1925) 27 (h) Jiiinju Behan v. Tarapada (1010) 

Bom. 1. It. 492, 87 I. C. 719, (‘25) A. B. .4 Pat. L. .1. 49, 49 1.0. 374, 019) A.l*. 324. 

362 ; Hari Loll, in the matter of (1900) (i) Wooma v. Sreebarinath (1897) 1 C. W. N. 

33 Cal. 1269, 1270 ; Nanda Lai v. Dhiren- ('hint note 0 178* cf. (1887) 14 Cal. 781, 

dra Bath (1913) 40 Cal. 710, 211.C. 974. mpra. • 

(c) Balkrifhna v. Copal (1875) 1 Bom. 73; (j) lluntul v. Swiar (1897) 21 Horn. 38. 

Lull Rchary v. Thacomoney (1800) 23 (k) Sum!and v. Bapusaheb (1879) 3 Bom. 131. 

Cal. 899. • * Sop La wood v*Vullubhdax (1804) 18 Bom. 

(d) Barayan v. Satiaji (1872) 9 Bom. H. C. 227. 

83, 85. (1) Ah Saheb r. Shabji (1807) 21 Bom. 85. 
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Where there arc two debtors, a Hindu and non-Hindu, the rule applies so far as the 
Hindu debtor is concerned. But this does not prevent the non-Hindu debtor from 
claiming contribution from the former on the basis of the actual payment made by him to 
the creditor (m). 

When the original debtor is a Hindu, and the interest is 
allowed to accumulate so that it exceeds the principal, and the 
debt is then transferred to a Mahomedan, the rule of damdupat 
will apply so long as the debtor was a Hindu, but it will cease 
to operate from tho date the debt was assigned to, the 
Mahomedan (n) [ill. (2)]. « 


Illustrations. 

(1) A Mahomedan, M, borrows Rs. 01 at interest from a Hindu, X, and mortgages 
his property to X as a security for the loan. M then sells his equity of redemption to a 
Hindu, H. X sues II to recover Its. 270, being Its. 01 for principal and Its. 209 for 
interest. II contends that he and X being Hindus, the rule of damdupat, applies, and 
that X is not entitled to more than Its. 61 for interest. The rule of damdupat docs not 
apply, for the original debtor was a Mahomedan, and X is entitled to a decree for Rs. 270: 
Harilal v. Nagar (1897) 21 Bom. 38. 

(2) A Hindu, II, borrows Rs. 150 at interest at the rate of 12 percent, per annum from 

a Mahomedan, X, on a mortgage of his immoveable property. 11 then sells his equity 
of redemption to a Mahomedan, M. X sues M to recover Rs. 750, being Rs. 150 for 
principal and Rs. 600 for interest from the date of tho mortgage up to the date ftf tho 
suit. X is entitled to Rs. 300 (i.e., double the principal Rs. 150) and the interest thereon 
at tho aforesaid rate from the date of the sale to M. If H had not sold his equity of 
redemption to M, and the suit had been brought against II, X would not have been 
entitled to more than Rs. 300 : Ali Spheb v. Shnbji (1897) 21 Bom. 85. * 

602- To what transactions the rule applies. - (J) The rule 
of damdupat applies not only to unsecured loans, but to loans 
secured by a pledge of moveable property and those secured 
by a mortgage of immoveable property (o). 

(2) In the case of a mortgage with possession a distinc¬ 
tion has to be made between two classes of cases, namely— 

(a) where the amount of the annual rents and profits 
is fixed beforehand by the parties and it is agreed 
between tho parties that the mortgagee is to receive 
that amount in lieu of interest or -a part thereof, 
irrespective of the actual amount of rents that may 
be recovered by the mortgagee ; 

(b) where no such amount is fixed, and there is no such 
agreement between the parties, so that *the mortgagee 
is under a liability to account to the mortgagor for 
tho rents and profits received by him from the mort¬ 
gaged property. 


(m) Uaha Mayadasee vt Abdur Rahim (1037) 
1 0*1. 450M72 T.C. 731. (’37) A. 0. 752. 
(«) Bee Ali Saheb v. Shabjv (1807) 21 Bom. 8ft. 


(«) Nathubhai v. Mulrhandt[lS6H) ft Bom. It. C. 
A. O. 100, 198 : Narayan v. Satraji (1872' 
0 Bom. H. O. 83. 
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In tlie first case no account is to bo taken of the rents ami S*. 
profits, and all that lias to bo done is to ascertain what amount 602,60 

is due to the mortgagee lor principal and interest as in the case 
of a simple loan. To such a case the rule of damdupat applies 
as it does in the case of an ordinary loan (p). 

In the second case the mortgagee is under a liability to 
account for the rents and the profits received by him from the 
mortgaged property, and the rule of damdupat does not apply (</). 

“ As the mortgagee is to be charged with rents and profits 
it would not be just to stop his interest and consequently 
the rule of [damdupat] cannot be applied ” (r). 

Illustrations. 

(1) A borrows Us 1,000 from B at interest at the rate of 20 per cent, per annum. As 
a security for*thc loan A mortgages his house to II and puts II in possession of the house. 

At the date of the mortgage the house is occupied by .l's tenants. It is agreed between 
A and B that B should receive the rents from the tenants, that the yearly rents should be 
taken at its. ISO, and that .4 should pay to It every year Its. 50, being the balance of 
interest on Its. 1,000 |lts. 200 interest -Us. 150 rent. Its. 50]. B sues A to recover 
Us. 2,200, being Us. 1,000 for principal and Us. 1,200 for interest. Is B entitled to 
recover Us. 1,200 for interest? No, for as no accounts are to be rendered by B, the 
rule of damdupat applies, and Jt is therefore entitled to Its. 1,000 only for interest. 

The leerce will therefore be for Its. 1,000-) Us. 1,000 Its. 2,000. 

(2) The facts are the same as in ill. (1), except that there is no agreement between 
A and B that B should take the rents in lieu of interest. In such a ease, if B sued A on 
the mortgage, B woflld be liable to account for the rents received by him and the rule 
o{ damdupat would not t herefore apply. The result is that if it. be found on the taking 
of accounts that the amount due to B, after giving Aedit to A for the rents, is Uh. 2,200, 

B will bo entitled to a decree for Us. 2,300, and mil merely for Us. 2,000 as in ill. (1). 

603. Mortgages executed after the passing of the Transfer 
of Property Act, 1882.-—It lias«bccn held by the High Court of 
Madras that the rule of damdupat does not apply to mortgages 
execittcd after the Transfer of Property Act, 1882, camo into 
force (s). A different view has been taken by* the High Courts 
of Bombay (t) and Calcutta (u). 

It has been stated above in section 5 that the rule' <*f damdupat is not in force in the 
Madras Presidency, fn tho ease cited above, the High Court of Madras hoick that even 
assuming that rule to be in force in the town of Madras, it did not apply to mortgages 
executed after the Trailer of Property Act, 1882, came into force, the reason given being 
that under sections 8(> and 88 of that Act a mortgagee was entitled to the principal and 
interest in arrears at the contract rate, even if it exceeded the principal. Section 80 of that 
Act provided for a foreclosure decree and section 88 for a decree for sale, and both these 
sections provided for a decree inter alia for what was duo to the mortgagee for “ principal 
and interest on the mortgage.” See now the Code *of Civil Procedure, 1908. O. 34, 
rr. 2 and 4. • „ 

(p) Sundrabm v. iayavant (1900) 24 Horn. 114 ; i limn. H(i. 

Nathubhni v. Mulchand (18(18) 5 Itoin. H.C. (r) I’tf CoikIi, (' .T., In .Xnthubhai Mulrhnnd 

A. C. 196: Vithul v. Daud (1809) ft Bom. ! (1808) 6 Horn 11. Cl A. U 196, 199 

II. U. A. 90 ; S a ray an v. Satrap (1872) ) (jt) Mndhim v. VenkMraimnpila (100H) 20 

9 Horn. II. C. 83 ; Mi Saheb V. Shabji ' Mini. 002. • 

(189(1 21 Bom. 85, 87; Ganpat v. Adarji I (t) Jeemmbat v. Manor dun (1911) .35 limn. 199, 

(1879) 3 Bom. 312. , | 8 1. C 049. 

(q) Gopnl v. Gtaff/aram (1896) 20 Bom. 721 (i/) Kunja Lai v. Xihsandta 1 1915) 42 Col. 820, 

(F.B.l: Dhondxhel v. Itarji (1898) 22 i 31 I.C. 0, (‘16) A.C. 642. 
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CHAPTER XXIX. 

BENAMI TRANSACTIONS 

604. Benami transaction -Where a, jperson buys property 
with his own money, but in the name of another person or 
buys property in his own name, but subsequently transfers it 
into the name of another person, without any intention in 
either case to benefit such other 'person , the transaction is called 
“ benami ”, and the person in whose name the transaction 
is effected is called “ benamidar.” 

i 

Origin of benami transactions. —The word benami is a Persian compound word, made 
up of be which means without and nam which means nawif,. ft means literally without a 
name, and denotes a transaction effected by a person without using his own name, but in the 
name of another. The practice of putting property into a false name, that is, the name 
of a person other than the real owner, is verv common in this country, and it exists as 
much among Hindus as among Mahomcdans (v). This practice has arisen partly from 
superstition—some persons and some names being considered as lucky, and others as 
unlucky. Partly also the practice is due to a desire to conceal family ailairs from public 
observation. But many transactions originate in fraud; and many of them jyhich 
did not so originate are made use of for a fraudulent purpose; more especially for the 
purpose of keeping out creditors who are told when they come to execute a decree, that 
the property belongs to the fictitious owner, and cannot be seized (mi). 

Benami transactions arc not confined solely to purchases by one person in the name 
of another. Thus a person may take a lease of property in the name of another, or ho 
may buy property in his own name and subsequently convey or mortgage it to another 
for a fictitious consideration. 

Benami transactions among Mahometans are more commonly known as fnrzee, 

TRANSACTIONS 

i 

605. Effect given to real title-—Where a transaction is 
once made out to be benami, effect will be given to the real 
and not to the nominal title, unless the result of doing so 
would be — 

(i) to violate the provisions of a statute [s. 606 below]; or 

(ii) to defeat the rights of innocent transferees for value 
from the benamidar [s* 607 below]; or 

(iii) the object of the banami transaction Was to defraud 
the creditors of the real owner, and that object has 
been accomplished [s. 608 below]; or 

(iv) the transaction is against public policy [s. 60S below]. 

(r) Moulvit Samuil v. Mumimat liebec (1869) 13 I («) Markby’s *' Hindu anif Mahomedan Law," 

31.1.A. 232, 246-247. I p. 103. 
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Effect given to real title .—There is no law which prohibits ben&rni transactions, in s. 605 
other words, it is not an offence or a crime for A to buy property in the name of Ji. There¬ 
fore, where A has bought property in tho name of Ji, and B subsequently chooses to 
say that he is the real owner, it is quite competent to A to bring a suit against B to 
establish his title and to recover possession of the property from B, and if it is proved that 
the purohase-money came out of A’s funds tho Court will pass a decree declaring that 
A is the real owner, and direct B to deliver possession of the property to .4 (x). Simi¬ 
larly, if property is bought by A in B'a name, and C, a creditor of A, subsequently obtains 
a decree against A, it is competent to C to show that the property really belong to A, 
and if t*his fact is proved, the property may bo attached and sold to satisfy C’s decree (y). 

Resulting trusts and advancement of ivife and children .—It is important to note that 
tho law of benami is in no sense a branch of Hindu law. It is merely an application of the 
equitable rule that where there, is a purchase by A in tho name of B, there is a resulting 
trust of the wholo to A. In this respect the gctieral rule of the Indian law, which is laid 
down in the Indian Trusts Act, 1882, see. 82, differs but little, if at all, from the general 
rule of English law on the subject. In both systems of law, the fact to be first, determined 
is from what source the m§ney came with which the purchase-money was paid. But in 
England there is an exception when a purchase is made by a person in the name of his 
child or wife, though with his own money, lu such a case, the transaction is presumed 
to have been made by way of advancement or gift to the child or wife, and the burden 
of proving that there was no advancement or gift lies on the person who so alleges it. 

But this exception is not recognized in India. Tn this country, where a purchase is made 
by a person with his own money- it is prima facie assumed to be for his benefit, whether 
it is made in the name of a child ( 2 ), wife (a), or a stV .nger, and there is no presumption 
in favour of an advancement or gift such as there is in the English law. The burden 
therefore of proving an advancement or gift lies on the person alleging that there was 
an advancement or gift. In Gopeekrist v. Cl 11 ngapersnud (h), their Lordships of the Privy 
Council said: “ Benami purchases in the nameU of children, without any intention 

of advancement, are frequent in India.” But this rule of Indian law applies only to 
natives of India. It does not apply to transactions where both parties arc English, 
not even if they were born in India (c), though the transactions may have token place 
in India and the property may be situated in India (d). It is the rule of English law 
that applies to such transactions. 

In a Privy Council case (e), the question arose whether a purchase of property 
by a Hindu talukdar in tjic name of his Mahomedan mistress was a benami transaction 
or was intended to be a gift to her. Their Lordships held on the evidence that the pur¬ 
chase was a benami transaction. In the course of the judgment their Lordships said : 

“ It [benami transaction] is quite unobjectionable and has a curious resemblance to the 
doctrine of our English law that the trust of the legal estate results to the man who pays 
the purchase-money, afld this again follows tho analogy of our common law that where 
a feoffment is made without consideration the use results to the feoffor. The exception 
in our law by way of advancement in favour of wife or child does not apply in India : 


(x) Thukrain v. Goverm.ient (1871) 14 M.I.A. 112. 

(y) Masadre Mahomed v. Met mi Ally (1854) 6 

M.J.A. 27 ; Gofii Waatdcn v. Markande 
(1870JT 3 Horn. HO* Abdnl lTye v. Mir 
Maliowtl (1084) 10 Cal. CIO, 11 I.A. 10. 

( 2 ) Johnston v. Go-pal Hini/h (1931) 12 Lah. C46. 
057, 133 T.C. 028. (’31) A.T.. 419 ; Gapal v 
Keshoba (1930) Nan. 65, 105 I.C. 350, (’36) 
A.N. 185. 

(rt) Dhamni* Kant v. Krista Kmmri (1880) 13 
I.A. 70, 13 Cal. 181; Mst. Thakro\. Garu/a t 
Vershad (18f#l) 15 I.A. 29. 10 All. 197. 
(6) (1854) 0 M.I.A. 53. at. ]>. 79 ; Mon/ei Sayyneil 

v. Mussumrlt llehre (1809) 13 M.T.A. 232, 
247 ; Hisses nr v. Jairhmessur (1880) 5 Sal. 


L.h. 477, 0 I.A. 233 (1880) 13 Cal 181, 
13 I.A. 70, supra Ipnrelinse in wife's 
rmini'l; ('hander A ath'V. Krista Kainul 
(1871) 15 W.H. 357 

(e) Kenoirl v. Kerwiel (1920) 17 I.A 275. 18 Cal. 
J00, 57 I.C. 831. (’21) AIT. 59 

rpurchase liv hiishiutd of land lu Jtunuonn 
and t.ran-tVrreiL "into wile's name— 
advancement dlspiovcd]. 

(d) Van ton v. Administrator General (1920) 28 

Hum. C.Jt. 11, 93 l.C. 101, ('20) A. 
Journal 158 [no advancement], 

(e) Hilns Kmin'ir v. Desrri) 11915) 42 I.A. 202, 

205. 37 All. 557, 504-505, 30 I.C. 299 
V’15) A.PC. 90. 
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s. 605 Gopeekrisl v. Gungapersaud (/); but the relationship is a circumstance which is taken into 
consideration in India in determining whether the transaction is bcnanii or not. The 
general rule in India in the absence of all other relevant circumstances is thus stated by 
Lord Campbell in Dhurtn Das Panday v. Mussumat Ahamn Soondri Dibiah (g); The 
criterion in these cases in India is to consider from what souhe the money comes with which 
the purchase-money is paid." ' 

Tn cases of this kind it is material to enquire who enjoyed the income of the property, 
whether the real owner or the person in whose name the property was bought. Thus 
where property was purchased by A with his money in the name of II, and the question 
arose whether the purchase was benaf.ni as alleged by A or intended to be a gift for H 
in return for his services as alleged by B, their Lordships of the Privy Council held that 
evidence of IV s possession for nine and a half years without being called on by A to 
account for the rents, and of IV s performance of valuable services suilicient to establish a 
claim on A’s generosity, was decisive in favour of a gift (A). It is also material in cases 
of this kind to inquire into the position of the parties and their relation to one another 
and the motives which could govern their actions. Thus where property was purchased 
by a Mahomcdan lady in her daughter's name and the trander was impeached by her 
eon after her death as benami, their Lordships held that the resulting inference that 
it was a benami transaction was rebutted by the evidence of gift, and by the proved 
intention of the mother to exclude the son with whom she was on hostile terms from 
inheritance (i). 

Deposit by husband of his own money in bank in the names of himself and his wife .— 
The deposit by a Hindu of his own money in a bank in the joint names of himself and 
wife, and on the terms that it is to be payable to either or the survivor does not on his 
death constitute a gift by him to his wife. There is a resulting trust in his favour in the 
absence of proof of a contrary iretention, there being in India no presumption of,an 
intended advancement in favour of a wife (j). 

Burden of proof.— Where A purchases property in the name of B, and subsequently 
sues B for a declaration that he is the real owner of the property, the burden lies heavily 
on him to show that he is tho real owner.», The reason is that what A has really to (lo 
in such a ease is to show that the apparent state of things is not tho real state of things, 
in other words, that the person who appears as the owner on the face of the deed is not 
the real owner. The .Courts should look with jealousy on benami transactions, and 
they should require from a strict proof of his title before holding that B is merely a 
benamidar. And although there may be, with respect to biviami transactions, circum¬ 
stances which might create suspicion and doubt as to the truth of the case of tho 
benamidjvr, yet the Courts should not decide upon mere suspicion, but upon legal grounds 
established by evidence ( k). When evidence on neither side is wholly convincing, and 
whon the evidence given and withheld is open to adverse criticism, the Courts must rely on 
the surrounding circumstances, the position of the parties and their relation to one another 
tho motives which could govern their actions, and their subsequent conduct (l). 

Ante-nuptial agreement. —When it is alleged that a purchase of property in India 
by an Indian out of his own mofiey, but in the name of his wife, was made in pursuance 

LA. 107; ‘ 

(k) Sreenuinchiindlr v. (Jopaulc/tunder (1860) 11 
M.l.A. 28 ; Jfawab< AziCiul x. Hurdu’tiree 
Mul (1870) 13 M.l.A. 305 ; Faez Buksh v. 
Fukeerooden (1871) 14 M.l.A. 234 ; Vman 
Part had v. Oandharp (1888) 15 Cal. 20, 
14 I.A. 127 ; Prince Suleiman v. Nateab 
Mehndi (1808) 26 Cal. 4)3, 20 I. A. 15 ; 
ffirmal Chunder v. Mahommed (1809) 20 
Cal. 11, 25 I.A. 22l>. 

(l) Dalip Singh v. Chaudhrain (1008) 30 All. 

, 258, 35 I.A. 104; Sitammav. Sitapathirao 

(1038) Mad. 220,176I.C. 635, (’38) A.M. 8. 


(/) (1854) 6 M.l.A. 53. 

(g) (1843) 3 M.l.A. 229; Bam Narain v. 

Muhammad (1899) 26 I.A. 38,,39, 26 Cal. 
227, 230; De Silva v. De Silva (1903) 
6 llom. L.U« 781; Motiiuhu v. Purshotum 
(1904) 6 Born.#!,. 11. 975. 

(h) (1899) 26 I.A. 38, 26 Cal. 227, supra. 

(i) J email v. llafiz Bop (1900) 33 I.A. 86, 33 Cal.i 

773. o 

<j) Oman J)iUa v. Bam Pitta (1928) 55 I.A. 235, 
55 Cal. 944, 109 I.C. 723, ('28) A.PC. 172; 
ShambhunathShiipuriv. PutMaranath 71 
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of an ante-nuptial agreement, and that consequently it is not to he regarded as a benami 
transaction, the alleged ante-nuptial agreement, if oral, must bo proved by the clearest 
and most satisfactory evidence of credible witnesses : it would be unwiso to act upon 
oral ovidence, unless there was contemporaneous written evidence to corroborate it (»i). 

We now proceed to note the eases in which the Courts have refused to give effect to 
the rea^title. They form the»subject-mattcr of the next four sections. 


Ss. 

605-607 


606. Exception I: sale under a decree of Court or for arrears 
of revenue.—Whore a property is sold under a decree of Court 
oi for arrears of revenue, and it is purchased benami and the 
benamidar is certified to be the purchaser, the real purchaser 
cannot maintain a suit against the benamidar to establish his 
title to the property or to recover possession thereof* from 
him. It is so provided by several statutes. 


Illustration. 

• 

A obtains a decree against B for Rs. 5,000. In execution of the decree li'a property 
is sold, and it is purchased by G in D 's name. I) then obtains a certificate of sale from 
the Court. C cannot sue D for a declaration that he was tho real purchaser at tho sale. 
The law is the same where property held by B is sold for arrears of revenue payable to 
Government, and it is bought by 0 in D's name. 

See the Code of Civil Procedure, 1908, sec. 05 (n ); the Bengal Land Revenue Sale 
Act, 185ft, sec. 36; United Provinces Land Revenue Act, 1901, sec. 178; tho Madras 
Revenue Recovery Act, 1854, see. 38. 


. The provisions of the above Acts do not affect the.rights of third parties. Therefore 
in the case put above it is open to a creditor of C to sue G and D for a declaration that 
the property belongs to C, and that it is liable tfo satisfy his (6”s) creditor’s claims (o). 
Nor docs tho purchase made by a member of a joint Hindu family in his name, but with 
funds belonging to the family, come within^the meaning of those Acts. Therefore it is 
open to the other members of the family to maintain a suit against him for a declaration 
that the purchase was made on behalf of the fr. mily (j>). 

607. Exception II: transfer by benamidar for value- 

Where a benamjjiar soils, mortgages or otherwise transfers 
for value property held benami by him without the 
knowledge of the real owner (q), the rdbl owner is not .entitled 
to have the transfer set aside, unless the transferee had notice 
actual or constructive that the transferor was merely a 
benamidar (r). 

A buys certain property in tho name of B. B then sells the property to C, and mis¬ 
appropriates the pucchasc-moncy. A sues B and V to have the sale set aside, alleging 
that he is the real flwner*of tho property. Tho sale will not be set aside unless A shows 
that C has qptief actual or constructive that B was not tho real owner. 


(ui) Sura Lakshmiah Chetty v. Kothundararnn 
Pillai (1925) 52 LA. 280. 48 Mad. 005, 
88 I.C. 327, ('25) A. PC. 181. 

(n) See Otmi/a Sahai v. Kesri (1915) 42 I.A. 
177, 182, 37 All. 545, 30 f.C. 205, ClfO 
A. PC. 81.* * 

(t>) Kankizak v. Munohur (1880) 12 Cal. 204, 
Saha liibi v. Ilara Ltd (1891) 21 Cal. 519 


(/<) Sodh Kim/h v. Uune.sh Chunder (1874) 12 
Ben«. L. It. 317U».C.l. 

{</) Sarju Pars had v. Jiir Hhaddar (1893) 20 I. A. 
108 . 

(r) Kaii.niomar Koondoo v. Mr queen (1873) 11 
Bene L.R 4CM.A. Sup. Vul. 40 ; Mir M'i- 
tumr-il Mu’uffer v. J&xhori Mohun (1895) 
22 Cal. 9(10, 22 I.A. 129. 
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Constructive notice.- It is the duty of a purchaser not merely to ascertain in whose 
name the property stands, but also to ascertain who is in actual possession of tho pro¬ 
perty at the time of the sale to him. If he fails to do so, and it turns out that the real 
owner, and not the lienamidar, was in possession and receipt of the rents of tho property, 
he will be deemed to have constructive notice of the fact J.hat the benamidar was not 
the real owner. Thus if in the case put above, A was in. possession, and C omitted to 
enquire as to who was in possession, A would be entitled to have the sale set aside (s). 

Note in this connection the provisions of s. 41 of the Transfer of Property Act, 1882, 
which run as follows: —“ Where, witli the consent, express or implied, of tho persons 
interested in immoveable property, a person is the ostensible owner of such property and 
transfers the same for consideration, the transfer shall not be voidable on the ground 
that the transferor was not authorized to make it: provided that tho transferee, after 
taking reasonable care to ascertain that the transferor had power to make the transfer, 
has acted in good faith.” 


608. Exception III: fraud upon creditors—Where 'property 
lias been placed in a false name for the express purpose of 
defrauding creditors, and that purpose has actually been 
effected, the real owner is not entitled to recover back the 
property from the benamidar (t). But if the contemplated 
fraud is not effected, the real owner is entitled to get back 
the property from the beivimidar (u). 


A, who is indebted to several persons, executes a deed purporting to be a conveyance 
of his property to B for Us. 30,000* No purchase money is paid by B to A, and tho 
object of the transaction is to defraud A'a creditors. After some time A compounds with 
his creditors and pays them a composition of four annas in the rupee. A then sues 
B to recover back the property from B. Here the object of the fraud is effected, and 
the maxim applies, “ In pari delicto potior e^t conditio possedentis ,” that is to say “in 
equal fault Vhe condition of the possessor is the more favourable.” Both A and B are 
equally guilty of a confederacy to defraud A's creditors; but tho possession being in 
B, the Court will not disturb him in his possession. In such a case the Court will say 
“ Let the estate lie where it falls.” But if A sues B to recover the property before the 
contemplated fraud is committed, the Court will not punish A Merely because ho at one 
time intended to defraud his creditors, and it will direct B to deliver tho property to A. 
Where the purpose of the fraud isf not effected, there is nothing to prevent the real owner 
from repudiating the entire transaction, removing all authority of his confederate to 
carry out the fraudulent scheme and recovering possession of the property (v). 

Note in this connection the provisions of s. 81 of the Indian Trusts Act, 1882, which 
run as follows:—“ Where the owner of property transfers it to another for an illegal 
purpose and such purpose is not carried into execution . . . tho transferee must 

hold tho property for the benefit of the transferor.” [Note—To transfer property for 
tho purpose of defrauding creditors is to transfer it for an ifegal purpose within the 
meaning of s. 84 of the Trust Act.] 1 t 


(«) Maneharji v. Konnseoo (1869) 6 Horn. ll.C. 
O.C. 59 ; VtjunkK'parharya v. Yamanasami 
(1911) 35 Horn. 269, 10 I. C. 817 ; Imam- 
bandi v. Kumleswari (1887) 11 Cal. 109, 
117, 13 I. A. 160, <’ 65. 

(0 Nanab Singh 3. Daljit Singh (1036) 58 All. 
812, 162 I.C. 058, (’36) A.A. 401. 


(«) Pitherpennal v. Muniandi (1008) 35 I.A. 98; 
Uonapa v. Narsapa (1899) 23 Bom. 406; 
Kaghavalu v. Adinarayana (1009) 32 Mad. 
323, 2 I. C. 616 ; Jadu NatH v. Hup Lai 
, (1006) 33 Cal. 967; Oirdharlal v. Afani- 

kamma (1914) 38 Bod*. 10, 20 I. C. 50. 
(‘14) A. B. 283. 

1 (e) _ (1908) 35 I.A. 08, 103, supra. 
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Colluaire decree. —Where a collusive decree is obtained by a benamidar against the 
real owner with the object of defrauding the latter's creditors, the decree is binding 
on the real owner even-if no creditor has been defrauded. The reason is that where a 
person has suffered judgment to pass against him, the matter is then placed beyond his control. 
A buys a house in B's name with the object of protecting the property against the claims 
of his creditors, and occuifiys it as B's tenant. .Subsequently B in collusion with A 
sues A \o recover possession of the house from him, and obtains a decree ex parte against 
A. A cannot impeach the decree on the ground that the object of the decree was to 
defraud his creditors. The result is that if B applies for execution of the decree the 
Court* will order A to deliver possession of the property to B {tv). But the decree may 
be challenged by A ’s creditors (x). 


609. Exception IV: transaction against public policy.— 

Where a purchase of property, which if made by a person 
in his own name, would be illegal, as being opposed to public 
policy, is made by ,him in the name of another person, the 
real purchaser is not entitled to recover the property from the 
benamidar (?/). 

In the case cited above, the Kanungo of a district, who was prohibited on penalty 
of dismissal from office from acquiring property in his own district, purchased property 
in the name of his brother’s son. Afler the Kannngo's death his heirs sued his brother's 
son.for recovery of the property. It was held that they wero not entitled to recover 
the property. 

610. Decree against benamidar.—In the absence of any 
evidence to the contrary, it is to be presumed that a suit 
instituted by the benamidar has been instituted by him with 
the full authority of the real owner, and any decision come 
to in the suit is as much binding upon the real owner as if 
the suit had been brought by the real owner himself (?). 


, Illustration. 

A buys a house benarni in B's name. V is in possession, of the house at the date 
of purchase. B sues C to recover possession of the house, but the suit is dismissed. 
A alleging that he is thd real owner, and that B was negligent in the conduct of the suit 
against C, sues V to recover possession. The Court finds that the suit by B against C 
was instituted with the knowledge of A. A is, therefore, bound by the decree in that 
suit as if he himself had instituted the suit, and the suit is barred as res judicata : Shamgara 
v. Krishnan (1892) Uj Mad. 267. 


611. Right of benamidar to sue.—A benamidar fully 
represents the true owner, and so far as the outside world 
is concerned can maintain all suits' whether arising out of 
contract or out of*title to immoveable property ( a ).. 


»l T - - 

(u.) Chennrappa v. Puttappa (1887) 11 Bom. 70 S; 

V enkatramanna v. Viramma (1887) ie | 
Mad. 17. i 

( z) Qopi v. Markande (1870) 3 Horn. 30. (a) 

(y) Sheo Tfarain v. Mata Prasad (1906) 27 All. 

73. 

(’) Qopi Nath \X Bhugwat (1884) 10 Cal. 69?, 

705; Shangara v. Krishnan (1892) 15 
Mad. 267; Baroda Kanta v. Chunder 


.Kanta (1002) 20 t’al. 082; Kants v. Wali 
Utlah (1008) 30 All. 30 ; Rav]i v. Mahadtv 
(1898) 22 Pom. M2. 

Cur Narayan v. Sheo Lai Singh (1919) 46 
I. A. 1, 46, Cab 556, 49 T. C. 1, (’18) A. 
PC. 140 [benami purchase]; Vaitheswara 
v. Sriniiasa >1919) 42 Mad. 348, 50 I.C. 
309. (’19) A.M. 524 ’(benami mortgage], 
(r.B.l. 


Ss. 

608-611 



654 


HINDU LAW. 


S. 611 Suits arising out of contract. —A bcnamidar can maintain a suit on a contract entered 

into in his name. Thus if A lends money to £ on a mortgage of B 's property and the mort¬ 
gage is taken in C'n name, C may sue B on the mortgage in his own name (b). Similarly 
if A lends money to B on a promissory note, but the note is taken in 6"a name, G 1 ia the 
proper person to sue upon it (c). .-1 can sue B only if he ensures that B is protected from 

further liability to C. This object is attained if C is made-a party to the suit, appears in 
Court and states that he does not claim on the note (d). 

As regards suits for recovery of land upon title, there was a conflict of decisions. 
On the one hand, it was held bv the High Courts of Calcutta (e) and Madras (/),,that % 
bcnamidar, as such, was not ent itled to maintain a suit in his name for possession of land 
of which he was merely a bcnamidar. On the other hand, it was held by the High Courts 
of Allahabad (g) and Bombay (h), that he was entitled to maintain such suit. In a recent 
case the Judicial Committee held that a bcnamidar can sue in his own name to recover 
immovdablc property vested in him as bcnamidar. He has the title and right of posses¬ 
sion which the real owner has given him, which is apparently enough to support the 
suit (/). • * 


Illustration. 


A purchases a house benami in B's name. At the date of the purchase O' is in posses¬ 
sion of the house. B sues C tor possession of the house. The defence is that B is not 
the real owner. B, though a mere bcnamidar, is entitled to maintain the suit. It is 
open to /I to apply to be joined in the suit. It is also open to V to apply to have A joined 
in the suit. 


(b) 11 hoi a v. Ham hall (1807) 24 Cal. 34 ; Saehi- 
lananda v. Jlutoram (1807) 24 Cal. 044 
[suit for foreclosuri:]; Ynd ltam v. Ilmrao 
Singh (1800) 21 All. 380 ; KatJJLa l’rumd 
v. lndomali (1015) 37 All. 414, 417-118, 

20 I. 0. 503, (’15) A. A. 204. , (/) 

(e) Hummuja v. Sadagopa (1005) 28 Mad. 205 ; 

Snbha Nnrayana v. jlaimsmnni (1007) (g) 

30 Mad. 88, on app. from 28 Mad. 244. 

(d) Sree Krosltna Jana v. Serin Xalh Hera 

(1038) 1 Cal. 450, (’37) A. V. 753. (It) 

(e) Uari Oifoind v. A Icon Kumar (1880) 10 Cal. 

364; lsxur Chandra v. (loyal Chandra (i) 
(1808) 25 Cal. 08; Haroda Sundurt v. 


Ditto Bandhn (1808) 25 Cal. 874; Mo- 
hendra Nath v. Kali 1‘roshad (1003) 
30 (,'al. 265; Atralmnnesa v. SafaUdlah 
(1016) 43 Cal. 504, 31 l.C. 180, (’16) A.C. 
645 [suit for partition). 

Kathaperumat v. The, Secretary of State for 
India(1907) 30 Mad. 245. 

No ml Kixhore, v. Ahmad A tit (1806) 18 All. 
60, (1800) 21 All. 380, tupra; Dachcha 
v. Oajadhar Lai (1006) 28 All. 44. 

Itnvji v. Mu hade v (1808) 22 llom. 672; 

Dagdu v. Halvant (1808) 22 "liom. 820. 
Our Narain v. Sheo Lai Smgh (1010) 46 1. A. 
1, 46 Cal. 506, 40 1 C. 1, (’18) A.* 2. 140. 
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CHAPTER XXX. 

JAINS. 

1. Jain tenets arid Jain law. 

•612. Jains and tlieir tenets.—The Jains seem to have 
originated in the sixth, or seventh century ; to havo become 
conspicuous in the eight or ninth century : got to the highest 
prosperity in the eleventh and declined after the twelfth. 
Their principal scats seem to have been in the southern parts 
of India, in (Jujarat and the west of India, e.g., Mowar and 
Alarwar. They seem never to have had much success in the 
provinces on the (ranges. They are still very numerous, 
especially in (hijarat, the Rajput country and Oanara. 

The chief objects of tlieir worship are the idols of a limited 
number of saints who have raised themselves by austerities to a 
superiority over the gods, and which exactly resemble those of 
Buddha in appearance and general character but are entirely 
distinct from them in tlieir names and individual histories. As 
regards religion, they hold an intermediate place between the 
followers of Buddha and Brahma. They reject the scriptural 
character of the Vedas, and repudiate the Brahminical doctrines 
relating to obsequial ceremonies, the*performance of shradh, and 
the offering of oblations for the salvation of the soul of the 
deceased. Amongst them there is no belief that a son, either 
by birth or adoption, confers spiritual benefit on the father. 
Tliqy also differ from the Brahminical Hindus in their conduct 
towards the dead, omitting all obsequies softer the corpse is 
burnt or buried t (j). There are, however, among them castes 
which still observe Hindu customs, and perform the monthly, 
six-monthly and anniversary ceremonies of the dead. In 
cases such as these the right to perform the ceremonies is 
governed by the ordinary Hindu law, that is to say, the son 
of the deceased has the preferential right to perform the 
ceremonies, and if there be no son (which term includes grand¬ 
son and greau-grandson), it is the duty of the widow to get 
them pcrforrtie/1* provided the husband was divided at his 
death and the widow succeeds to his estate as his heir (k). 

The Jains agree with the Hindus in other, points such as 
division into castes. This exists in full force in the south and 

0) Bhagvandu*\. liajmal (1B73) 10 Uom. 11. C. I (k) Sundarii v. Dahibai (1UU5) 29 Bain. 310. 

241, 246-249. I 


S. 612 
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west of India, and can only be said to be dormant in the 
north-east. A Jain converted into orthodox faith returns to 
the caste from which he traced his first descent (Z). Jains are 
mostly of Yaishya origin and they themselves have numerous 
divisions of their own of which the principal ones are (1) Primer, 
(2) Oswal, (3) Agarwal and (4) Khandewal (m). 

In Cletlappa v. Eranuna (n) where the question was whether a Jain widow was com¬ 
petent to adopt a son to her husband without his authority Kuin&raswami Sastri, Ag. 
C. J., said : “ Were the matters rest iujegra, i would be inclined to hold that modern 

research has shown that the Jains arc not Hindu dissenters but that Jainism has an origin 
and history long anterior to the Smritis and commentaries which are recognised authorities 
on Hindu law and usage. In fact Maha Veera, the last of the Jain Theerthankaras, 
was a contemporary of Buddha and died about 527 B.C. The Jain religion refers to a 
number of previous Theerthankaras and there can be little doubt that Jainism as a distinct 
religion was flourishing several centuries before Christ, in fact Jainism rejects the 
authority of the Vedas which form the bedrock of Hinduism ancVdenies the efficacy of the 
various ceremonies which Hindus consider essential. So far as Jain law is concerned 
it has its own law-books of which Bhadrabahu Samhita is an important one. Vardha- 
imana Niti and Ashana Niti by the great Jain teacher Hcmachandra deal also with Jain 
law. No doubt, by long association with Hindus who form the bulk of the population. 
Jainism has assimilated several of the customs and ceremonial practices of the Hindus 
but this is no ground for applying the Hindu law as developed by Vijnaneshwara and 
other comment atm s, several centuries after Jainism was a distinct and separate religion 
with its own religious ceremonial and legal systems, en bloc, to Jains and throwing on 
them the onus of showing that they are not bop ml by the law as laid down by Jain law-, 
givers. It seems to me that in consitiering questions of Jain law relating to adoption, 
succession and partition we have to sea what the law as expounded by Jain law-givers 
is and to throw the onus on those who assert that in any particular matter the Jains 
have adopted Hindu law and custom and have not followed the law as laid down by their 
own law-givers." See, however, see. W13. ' 


613. Jain Law.—The ordinary Hindu law is to be applied 
to Jains, in the absence of proof of special customs and usages 
varying that law. Those customs and usages* must be proved 
by evidence, as other special customs and usages varying the 
general law should be proved (ss. 16-20), and in the absence 
of proof the ordinary law must prevail (o). There is, however, 
nothing to limit the scope of the inquiry to the particular 
locality in which the persons setting up the custom reside. 
Judicial decisions recognising the existence of a disputed 
custom among the Jains of one place are relevant- as evidence 
of the existfen.ee of the same custom amongst the Jains of 


(0 Amfmbai v, t.'oiind (180!)) 23 Bom. 25V. 

(m) Anbabni v. (loviudjuupra. 

(«) (1027) 50 Mini. 228, *220-230, 00 l.C. 503, 
(’27) A.M. 228. 

1 (o) Chotay Lull v. Chun tit I.all (1870) 0 I.A. 

15, 22 \V.I9. 490, Shro fiimjli Itui v. 
Mussumut Dull ho (1878) 5 l.A. 87, 


1 AH. 688; Laid Itup Chund v. Jambu 
Parshad (1910) 37 l.A. 93, 103-104, 
32 All. 247, 6 l.C. 272; Bulakanv. Itatan 
Lul (1928) 26 All. L.J. 1196, 110 l.C. 
540, (’28) A.A. 650 (1927) 50 Mad. 228, 
99 l.C. 503, (’27) A.M*228. supra; Jai- 
waiiti v. Anundi Dm (1938) All. 196, 
173 l.C. 350, (’38) A. A. 02. 



JAINS. 


657 


another place, unless it is shown that the customs are different; 
and oral, evidence of the same kind is equally admissible (p). 
Where, however, a custom is negatived by a judicial decision 
in one place, e.g., Madras, the fact that among Jains in the 
othei* Presidencies such a custom has been upheld by Courts 
does not warrant a general presumption of the prevalence 
of‘the custom in the Madras Presidency (q). 

614. Jain law in Bombay Presidency.—In Bhagwandas 
v. Rajmal ( r ), Wcstropp, C. ,1. 3 said : “ Hitherto, so far as we 

can discover, none but ordinary Hindu law has been, ever 
administered either in this Island or in this Presidency to 
persons ©f the Jain sect.” 


2. Succession. 


615. Law of succession.—Until a special custom to 
the contrary is established, the ordinary Hindu law governs 
succession amongst the Jains. The ordinary Hindu law is 
that of the three superior castes (s). * 


• 616. Interest taken by Jain widow in her husband's estate.— 

In the absence of a custom to the contrary, a Jain widow 
takes a limited interest in her husband’s estate similar to the 
“ widow’s estate.” A custom, however, to the contrary has 
been proved in several cases, and it has been held in cases from 
Meetut (t), Saliaranpur (u), and Arrali in the district of Shaha- 
bad (y), that amongst Agarwala Jains the* widow takes an 
absolute estate in the.self-acquired property of her husband, 
and that she has full power of alien njbion in respect of such 
property. But there is no custom which entitles hdr to an 
absolute estate in ancestral property left by her husband. 
In the latter case she takes only a widow’s estate (w). 


In Bombay it has been held that there is no custom among 
the Dasha Surimali Shwetambar J&ins of Khandesh under 
which a wid<3w^ takes an absolute interest in her husband’s 


-■ ■—i— --— 

(j>) Ilarnabh Pershad v. it audit Dais (KKMl) 
27 Cal. 379, 391. 

(q) Get tap pa v. Jiramma (1927) Ml Mail. 228, 

237-238, 99 I.U. M)3, (’27) A.M. 228. 

(r) (I873fl0 Bom. JI.C. 211, 236; Ainura v. 

Mahadyuuda (1898) 22 Bom. 116. 

(«} Ambabai v. fkirind (1899) 23 Bom. 237 : An. 
Lotto v. Uanarsi Das (1933) 14 Lull. 93 
139 I.C. 721, (’32) A.L. 546 lease from 
Delhi], • 


(1) S^en Singh Dai v. Mussumut Dakhn (1878) 

5 l.A. 87, I All. 688. 

(tt) Shin Aha Xath y.Qj'ayun (’hand (1894) 16 
All. 379. * 

(v) (1900) 27 Cal. 379, supra. # 

(w) 1‘uuhnr Singh 9 . Shnnuher Junq (1931) 29 

All. I..J. 314, 133 l.C. 785, (’31) A.A. 693; 
Xekiam "Singh v. Sriniwas (1926) 24 All. 

# J...I. 751, 96 I.C. 639, (’26) A.A. 586. 


Ss. 
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Ss. 

616-620 


estate or a mother in her son’s estate (x). These females 
in that community take only a “ woman’s estate.” 

616A. Succession to stridhana,—According to the custom 
and usages of the Agarwala community/ the son is entitled 
to succeed to his mother’s stridhana (y). * 


3. Adoption. 

« 

617. Adoption secular# in character.- The Agarwala Jains 
do not believe that a son whether by birth or adoption, 
confers any spiritual benefit on the father; the adoption, 
therefore, is entirely secular in character (z). 

618. Adoption by widow- Amongst the Agarwala 

Banian of the Sarogi sect a son less wido\\, may by custom 
adopt without the permission of her husband or the consent 
of her husband’s sapindas (a). Jf the family is joint, he becomes 
a coparcener (s.472) (b). There is no such custom in the 
Madras Presidency (c). A Jain widow in Bombay can adopt 
without the husband’s authority (d). s 

619. Second adoption by widow.—As under the Hindu 
law, so among Jains, a Jain widow has powor after the death of 
an adopted son to make a* second adoption (e). 

620. Age of boy to be adopted: adoption of married man. 
The Agarwala Jams belong t to the twice-born classes, 
and by the general Hindu law applicable thereto a boy 
cannot be adopted after his marriage, except in the cage of 
persons governed by special custom duly proved. In a 
case from Saharanpur it was held by the. Courts in India, 
that according to the custom of which evidence was given 
in the case there was no restriction of age or marriage, and 
that a married man could be adopted. This decision was 
confirmed by the Privy Council on appeal, but* their Lordships 
observed that having regard to the fact that the custom alleged 


(x) Bhikabai v. Manilal (1930) 54 Worn. 780, 
128 1 X. 028, (’30) A.il. 517, 

(»/) Hanram v. Atadan Copal (1928) 33 C.V .N. 

493, 114 I.C. 505, (’29) A.IT. 77. 

U) Dhanrtl) v .No hi Bai (1923) 32 I.A. 231, 
212. , r >2 Cul. 482. 87 I.C. 337, (’UG) A.IT. 
118 [a iw from Aiuriuiti in the C.l\|. 

(a) Sheo Singh It a i i ..Massamut l)akh<> (1878) 
3 I.A. 87, 1 All. 088 : Manek ('hand v. 
Jngat Sella m (1890) 17 Cal. 318; Vakhtin 
(’hand v. Catlo hai (1880) 8 All. 319; 
Tlarnabh tershad v. Jtlandil Pass (1900) 
27 Cal. 397 ; Manohar J.al v. Ban a mi Das 
(1907) 20 All. 493, Asharfi v. Hup V hand 


(1908) 30 All. 197 ; Buna r si lias v. iSnmat 
' Prasad (1936) 58 All. 1019, 164 1. C. 1047, 
(’30) A. A. 641. , 

( b) Bandar Lai f Balden Singh (1933) 14 Lah. 

78, 138 I.C. 131, (’32) A.L. 426. 

(c) Prria Anunani v. Krishna f.ann (1893) 16 

Rlad. 182: CeVappa v. JSramma (1927) 
50 Mad. 228, 99 I.C. 503, (’27) A.M. 
228. 

(d) Yanmshrtli Bhaushelti v. Ashok Bhau Shell i 

(1940) Bom. 819, 191 I.C. 488. (’40) A.B. 
391; Suganehand Bhi/camehand v. Munyi- 
bai Culabchand (1942) liom. 467, 201 I.C. 
759, (’42) A.B. 185. 

(e) . (1886) 8 All. 319, supra. 
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was very wide and the evidence was limited to a comparatively 
small number of centres of Jain population, the case should 
not be taken as a satisfactory precedent if in any future 
instance further evidence regarding the alleged custom should 
be forthcoming (/).* In a later case (g), it was held by the 
Privy Council that in the Sitambari sect of Jains the adopted 
son may at the time of his adoption be a grown up and married 
man. The High Court of Allahabad has also held that 
among Jains a married man may lawfully be adopted (h). In 
Dhanraj v. Sonibai (i) the parties belonged to the caste or sect 
of Agarwalas, who, as their Lordships of the Privy Council 
observed, generally adhere to Jainism and repudiate the Brah- 
minical Soetrines a* to obsequial ceremonies, sliraddhas and 
offerings of oblations for the salvation of the soul of the deceas¬ 
ed, and do not believe that a son either by birth or by adoption 
confers spiritual benefit on the father. Tlieir Lordships further 
observed that among these people the qualifying age of adop¬ 
tion extends to the thirty-second year. 


621. Adoption of orphan.—Under the Hindu law it is 
essential to the validity of an adoption that the child should 
be “ given ” to the adopter T>y tin* father, or if he bo dead, 
by the niother. No other person has this right, nor can such 
right be delegated to any other person. Consequently a boy 
who has lost both his parent* cannot be adopted. This rule 
applies also to the Agarwala Banias of the Sarogi sect* (j). 

•In a Bombay case where the question arose whether 
there was a custom of adopting an orphan among Jains in 
Western India, if was held that the evidence given in the case 
was sufficient as between the parties# to the suit and those 
claiming through and under them to entitle the Court to say 
that there wasjsuch a custom (k). 


622. Adoption of daughter’s son.—A daughter’s son may 
bo adopted amongst the Agarwala Banias of the Sarogi sect ( l). 

623. Adoption of sister’s son.—Under Jain law the adoption 
of a sister’s son isValid (m). 


(/) Lala llup Chantl f. Jambu 1‘arsad (10JO) ' 
37 I. A. 03, 32 All. 247, « I.C. 272. i 

( 0 ) Sheokuarbai v. Jeoraj (1920) 23 O.W.N. 

2734P.C.], fll l.C. 481, (’21) A.PC. 77. ! 

(A) Manohar Lai v. Benursi Dus (1907) 29 All. 

495. « • 

(t) Dhanraj v. Honi Bai (1925) 52 I.A. 231, 

242, 52 Cal. 482, 87 I.C. 357, ('25) A.l'C. | 
118 | a case from Amrauti in the C.P.# i 


0) (1925) 52 I A. 231, 230, 52 Cal 482, 87 I. C. 
357, (’25) A. PC. 118, supra; Bhaijvamlas 
v. llnjnail (187#)“ 0 Horn. 11. C. 241. 

(k) J'lirsltullum v. Ventchuiul (1921) 45 Bom. 754, 

01 I.C. 192, gil) A. 11. 147. 

(l) iih i'o Sim/h Jim v. MiSsamut Dakho (1878) 

5 I,A. 87, 1 All. 088. 

(»«) JJassan AD v. Swja Mai (1876) 1 AH. 288. 


Ss. 

620-623 



660 


HINDU LAW. 


Ss. 624. Ceremonies incidental to adoption.- - Among Agarwala 

624, 625 Jains the only ceremony necessary for an adoption is the giving 
and receiving of the boy in adoption. It is not necessary that 
the boy should be placed on the lap of the,widow (n). 

Among Agarwala Banias of the Sarogi sect the practice 
has been at the time of adoption to tie a turban round the 
head of the boy who is being adopted in the presence of the 
principal men of the community (the punchas) and give them 
a feast (o). 

^mongst the Agarwala Banias of Zifa (in the Punjab), 
the general rules of Hindu law as to adoption do not apply, 
and by the custom applicable to them an unequivocal 
declaration by the adopted father that a boy,has been adopted 
and the subsequent treatment of that boy as the adopted 
son is sufficient to constitute a valid adoption (/>). 

625. Share of adopted son.—As amongst orthodox Hindus 
so among Jains an adopted son is entitled in the Bombay 
Presidency to one-fourth pi the estate of the adoptive father 
if a natural son is born after the adoption (q). 


(n) (1020) 25 C.W.N. 272, (il 1.C? ISk ('21) 

V IT. 77, supra ; (1020) 52 I.A 221. 52 
Cal. 482, 87 l.C. 257, (’25) A.It. <118, 

wi/im. 

(o) Dhtinraj v. Simi llai (1«J25) 52 I.A. 221, 52 | 


Cal. 482. 87 l.C. 357, (’25) A IT. 1J8. ' 

(p) ('Inman Lai v. lhtn ('hand (1013) 10 I A. 
150, 40 Cal. 871), 19 I C. 000. 

(</) llukhnb v. Chtinilul (1802) 10 llnin. 347. 
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SUD11AS. 


626. Who ar^.Sudras.—Tlie Hindus are divided into two 
main divisions, namely, (1) the regenerate castes, and (2) the 
Sudras. Legally Sudra merely denotes one of the two main 
genera among Hindus. In Siibmo v. Radha (r), Madgavkar, J., 
observed as follows: “ The Sanskrit texts which lay down 

certain functions and duties of the four main castes in Hindu 
society as it might have existed many centuries ago, are not 
applicable to the present when function and legal caste do 
not coincide.... The # origin of caste is likewise not very relevant. 
It is generally agreed that castes arose, partly from the 
division of classes and functions and partly from the contest 
between the fairer Aryan with the darker Dravidian, as is 
sufliciently proved by the Sanskrit word mnia or colour of 
caste. But colour, no more than function, is a test of caste, 
the Sudra of the North being often fairer than the Brahmin 
of the South. The tendency of occupation to be hereditary 
in a society which ceased to progress and the crystallization 
t)f the idea of caste and its abnormal growth over a large; area 
such as India,, are matters of sociological interest but throw 
little legal light on the question in issue. Even at the present 
day, the principle that caste springs from birth and cannot be 
changed is not unchallenged by ethnologists, who p’oint out 
that* miscegenation and the absorption of the aboriginal in¬ 
habitants into Hinduism have existed for centimes and have not 
stopped. This pvocessi has also been recognised by the Courts. 
It suffices to refer to recent cases suclj as Sahdeo Narain Deo 
v. Kusum Kumari (s) where such a process of absorption 
including the custom of adoption barely a century old was 
recognised by tfieir Lordships of the Privy Council.” 


In a Calcutta case (t), the question was whether Kayesthas 
were of the Sudra caste and the Court applied four tests, 
(1) wearing th*e safired thread ; (2) ability to perform the lioma ; 
(3) the rtde'as to the period of impurity ; and (4) the rule as to 
the incompetence of illegitimate sons to inheritance. By 
the application of these tests the Courts came tb the conclusion 


(r) (1928) 52 Borf. 407, 501, (’28) A. B. 295. 

(») (1923) 50 T.A. 58, 2 Pat. 230, 71 I.C. 709, 
(’23) A.PC. 21. 


(C) Rujroomnr Lnll v. Biu&sur Dyal (1881) 10 
Cal. G88,095. 


S. 626 
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*. that the Kayesthas were Hindus of the Sudra caste. In a 
627 Patna case (u), on the other hand, it was held that the mere 
non-observance of the orthodox practices could hot take 
away the rights of a Kayestha in matters of inheritance, mar¬ 
riage and adoption and that the Kayesthas of Bihar belonged 
to the twice-born classes. 

Tn Maharaja of Kolhapur v. Sundaram Ayyar (v) the 
Court accepted the principle that the consciousness of a commu¬ 
nity is a good test of caste. This accords with the view of 
Dr. Sarvadhikari (w) who says that “ the only safe rule to 
follow in all cases where the determination of the caste of a 
person is in question, is to ascertain the customs and usages 
by which the social conduct of the person given is regulated. 
The remarriage of widows, and equal rights and privileges of 
legitimate and illegitimate sons, and similar customs and usages, 
are marks by which a Sudra can be distinguished.” In the 
Bombay case referred to above, Madgavker, J., said: “ The 

popular view lays down three tests: (1) the consciousness of 
the caste, (2) its customs and (3) the acceptance of that 
consciousness by the other castes.” After referring to the 
above tests the learned Judge said as follows : “ Speaking for 

myself, I confess, therefore, that I am unable to discover 
any authoritative principle or test or text which could be 
applied to decide the present question. The difficulty is so 
great as perhaps to justify a 'doubt if the ordinary Courts 
of law are fitted to decide such questions, unless the Legislature 
is prepared to lay down general rules for application in 6ases 
such as the present. But failing such a principle or rule, the 
Courts, it seems to me, have at present necessarily to fall 
back upon the only possible test remaining, namely, the 
test of custom—a test not inconsistent either with the spirit 
of Hindu Jurisprudence, which itself lays down that custom 
is even more powerful than the Shastras or with the view 
of the British Courts on important matters such as succession, 
primogeniture and impar'eibility ” -(a?). 

< < • 

627. Lingayats.—The Lingayats who are Originally Hindus 

are a body of dissenters and the founder of their religion 
was one Bas«Va who was born about 1100 A.D. They 


00 Ishimri Prustul v. Ityi llari Prasad (1927) 
« I'at. 50tif 100 l.C. 020, (’27) A.I*. 145. 
(») (1025) 48 Mad. 1, 52, 03 I. C. 705, (’25) 
A.M. 407. 


■ (») Tagore Law Lectures (18^0), 2nd Ed.. p.830. 
(*) Subran v. Hadha (1028) 52 Horn. 407, 502, 
113 I. C. 497, (’28) A.B. 295. 
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acknowledge only one God, Siva, and reject the other two per¬ 
sons of Hie Hindu Triad. They revere the Vedas, but disregard 
the later commentaries on which the Brahmans rely. Their 
faith purports to fee the primitive Hindu faith, cleared of all 
prieStly mysticisms. They deny the supremacy of Brahmans, 
and pretend to be free from caste distinctions, though at the 
present day caste is in fact observed amongst them. They 
declare that there is no need for sacrifices, penances, pilgrimages 
or fasts. The cardinal principle of the faith is an unquestioning 
belief in the efficacy of the Lingam, the Image which has 
always been regarded as symbolical of the God Siva. Mysore, 
the Southern Mahratta country, and the Bellary District contain 
most of these Lingayats. Though the sacred thread is not 
worn by the lingayats, a ceremony called Deeksha ought 
to be performed about their eighth year but as in the case of 
Upanayanam it is often performed much later. The sacred 
Mantra is whispered in the ear by their Guru and this ceremony 
corresponds to Upanayanam among the Brahmans. 

In the case of .Jains it is undoubted law that in the absence 
of any custom to the contrary which h$s to be set up and proved, 
they are subject to the rules of Hindu law. The Jains do not 
worship Siva nor do they recognise the authority of the Vedas. 
But in the case of Lingayats whose only God is Siva and who 
acknowledge the authority of the Vedas, they arc. all the more 
bopnd by Hindu law except in so far as it is modified by 
custom (y). 

In the Madras case cited above the Lingayats of Madras 
were apparently not regarded as Sudrifs. In Bombay, however, 
it has been held that the Lingayats of the Bombay Presidency 
are Sudfas, aftd not Vaishyas ( z ). 

628. Kayesthas. The Kayesthas of Bengal are Sudras (a). 
As regards^ Kayesthas of Bihar it has been held that 
they belong io* the three regenerate classes, 'and arc not 
Sudras (bj. , , 

(v) Sauuixrkhara v. Mahadeta (1930) 53 Mart. Cal. 920, 934,4)0 I. C. 590, (’21) A. C. 48; 

»97, 303-305,130 I.C. 744, (’30) A. M. 496. Hhola Hath V. Kmprrur (1924) 51 Cal. 488, 

Os) Gopal v. Ilanmanl (1879) 3 Bom. 273 ; 492-493 81 I. C. 709, (’24) A. C. 610. 

iakirgmda v. Gangi ( 1898) 22 Bom.*277. ((,) Ishwart J’radhd v. Itai Han Prasad (192(i) 

(«) Asita Mohan v. Nirode Mohan (1916) 20 6 l'at. 506, 106 I. C. 620, (’27) A. P. 145 ; 

C. W. N. 901, 904, 35 I. 1. 127, (’17) A.C. Haimdra v. Copal (1928) 7 Pat. 246, 

292; Biswanalh v. Hhorashxbala 41921) 48 108 I. 0. 545, (’29) A. P. 61. 


Ss. 
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Ss. 

629-634 


629. Rajas of Tanjore.—The Tanjore branch of the Ma¬ 
ra thas descended from Sivaji are Sudras, and not Kshatriyas(c). 

630. Marathas of Bombay Presidency. —There are three 
classes among the Marathas in the Bombay Presidency, 
namely, (1) the five families, (2) the ninety-six families, and 
(3) the rest. Of these first two classes are Kshatriyas; the 
last class consists of Sudras ( d ). 

631. Converts to Hinduism.—Converts to Hinduism are 
regarded as Sudras (e). 

632. Whether a Sudracanbe aSanyasi.—A Sudra cannot 
(inter the order of Yati or Sanyasi (ascetic). Hence a Sudra, 
though he has renounced the world and purports to lead the 
life of an ascetic, is entitled to inherit to his relations, and 
on his death his estate will pass to his natural (as distin¬ 
guished from religious) heirs (/). 

Ceremonies incidental to adoption. # 

633. Ceremonies incidental to adoption. -(0 Adoption 
amongst Sudras is a purely secular transaction, and no cere¬ 
monies arc necessary in addition to the giving and taking • 
the boy in adoption. The giving and taking ceremony, how¬ 
ever, is absolutely necessary‘for the validity of an adoption (g). 
(2) Amongst Maratha Brahmins in Bombay, where the boy 
to be adopted is of the same gotra as the adoptive father, the 
performance of the ceremony of datta homatn is not essential 
to the validity of af.i adoption (h). 


634. Who may adopt: - * 

(/) Adoption by toper. —No ceremonies being necessary 
for an adoption among Sudras. even a leper may adopt (i). 


(2) Adoption by woman under pollution * and ,i adoption 
by unchaste woman .—No ceremonies being necessary for an 
adoption among Sudras, a woman under pollution may 
adopt (j). So also an unchaste woman (k). 


(e) Maharaja of Kolhapur v. Sundarain (1925) 

48 Mad. 1, 03 I. C. 705, (’25) A. M. 407. 
(<i) Subrao \. lladha (1028) 52 Bom. 49f, 113 
I. C. 407,(’28) A. 11. 205. 

(f) MuHautami v. Masi'-unani (1010) 33 Mad. 

342. 5 I. O. 42. » 

(/) Dharmapuratn v. V irapandii/am (1800) 22 
Mad. 302 : Uarixh Chandra v. Atir Mahn- 
«mrd (1013) f) Cal. *045. 18 I. C. 474 : 
Somasimilaram v. Vaithilinga (1017) 40 
Mad. 846, 411. C. 046. (’IS) A'. M. 704. 

( g) Indromoni v. liehari I.al (1870) 7 I. A. 24, 


5 Cal. 770 ; A a/utihoya v. Srimati Krishna 
(1880) 71. A. 250, 6 Cal. ,381 ;,lsita Mohan 
v. .Vi rode Mohon (1016) 20 C. W. N. 001, 
35 I. C. 127, Cli) A. C. 202 ; Bhala v. 
Parbhti /lari (1878) 2 Bom. 67. 

(h) Bal Cangadhar Tilak v. Sriniras (1015) 42 
1. A. 135, 30 Bom. 441, 29 i. 0. 639, 
(•15) A. PC. 7. 

('!) Sukurnari v. Ananta (190K, 28 Cal. 108. 

(j) Thangathani v. Kama (1882) 5 Mad. 389. 
{k) Bast ant v. Mallappn (1021) 45 Bom. 459, 55 
< I. C. 800, (’21) A. B. 301. 
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635. Who may be adopted .— 

{1) Adoption of daughter’s son, sister’s son, sister’s 
grandson, and mother’s sister's son. —Among Sudras the adoption 
of a daughter's son, sister’s son ( l ), sister’s grandson (m), and 
mother’s sister’s son (n), is valid. 

(2) Adoption of hog of different Gotra. There is nothing 
to prevent a Sudra from adopting a boy from a different 
gotra (o). 

(3) Adoption of married man. —In Western India where 
the Mayukha is the prevailing authority, a Sudra njay be 
adopted even after his marriage (p). 

In other parts of British India, however, where the 
authority of the Dattaka Chandrika is supreme, such an 
adoption is invalid (q). 

636. Second adoption during lifetime of first adopted son — 
A second adoption of a son, the first adopted son being alive, 
and retaining the character of a son, is illegal (r). 

637- Son born after adoption.—In the case of Sudras in 
the Madras Presidency (s) juid Bengal (t), an adopted son 
on partition of the family property shares equally with a son 
or sons of the adoptive father born after the adoption. 


Marriage. 


*638. Marriage as a samskara.—Among Sudras marriage is 
as much a samslara as among the twice-born classes. 
Therefore, a debt contracted for the marriage of a member 
of a joint Sudra family is a debt Contracted for a family 
purpose and is binding on the joint family property ( u). 

In Hindu Vw marriage is regarded as one of the ten samskaras or sacraments 
necessary for regeneration of a man of the twice-born classes and the only sacrament 
for women and Sudras. 


(1) Hitj K no mar v. IHssisnir (1SK-1) 10 Cal. OSH , 
Lakshmappa f. litttmia (1870) 12 Horn. 
H. C. 304 ; Kajatmn* v. .limn (1023) 

35 Jiom. L. )t. 510, 73 I. C. 1023, (’23) 

A, C. 427; Sttbrao v. Itadha (1028) r >2 
lloin. 497, 113 I.‘C. 497, (’28) A. 11. 295. 

(in) Maharaja of Kolhapur v. Sundaram (1925) 

48 1. 93 I. (J. 705, (’25) A. M. 497. 

(n) Chinm v. J'edda (1870) 1 Mad. 02. 

(o) Runyama v. Mchama (1840) 4 M. I. A, 1. 
Ip) Xulhaii v. Jfari (1871) 8 Horn. If. C. A. C. 

07 ; (1875) 12 Bom. H. fJ. 304, supra. i 
(?) Lingayya Chatty v. Chenqalammal (10^5) 48 i 


Mad. 107, 80 i. 923, (’25) A. M 272 , 
Samasekhara v. Mahqdna (1030) 53 Mad. 
207, 133 I. C. 744, (’30) A. M. 400; 
Damodnrn v. Collrtlor of Handa (1010) 
„ 7 All. I,. J. 027, 7 1. C. 418. 

(r) flH46) 4 M. 1. A. 1, supra. 

(s) 1‘erram v. Sitbbariuadu (1021) 48 1. A. 280, 

44 Mad. 050, 'il I. C. 000, (’22) A.l’C. 71. 

(t) An'a Mahon v. .\irode Mohon (1010) 20 

(’. \V. S. 001, 35 1. (1. 127, (’17) A C 202 
(H) Snndruhai v. ,'*hntiiir/wana (1908) 32 Horn. 
■ 81 , lininrsiiara v. V earwharlu (1911) 34 
Mad. 422, 8 1.0. 195. 


Ss. 

635-638 
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HINDU LAW. 


Ss. Thu daughter of a Sudra is untitled to be paid her marriage expenses out of tho 

638,639 father’s estate in the hands of her step-mother in the same way as she is entitled to 
be paid her maintenance; this rule applies as much to Sudras as to the twice-born 
classes (v). ' , 

639. Identity of caste.—It is a general principle of tlie 
Hindu law that a marriage between persons who do,- not 
belong to the same caste is invalid, unless it is sanctioned 
by custom. Therefore a marriage between a Thakur (Sudra) 
and a Brahmin woman is invalid (w). So also a marriage 
between a Sudra and a Vaishya woman. The offspring of 
sucli marriages are illegitimate ( x ). Marriages, however, 
between a Vaishya and a Kaycstha (Sudra) woman are recog¬ 
nised by local custom in the District of Tipperah and are 
therefore valid (?/). . ♦ 

But a marriage between persons belonging to different 
sub-divisions of the same caste is valid. Tt has accordingly 
been held that the following marriages are valid, they being 
marriages between persons belonging to different sub-divisions 
of the Sudra caste :— 

•t 

(a) A marriage between a Zamindar of Malava caste 

with a woman ,of the<Vellala class of Sudras (z). 

(b) A marriage between a Kaycstha of Bengal and a 

Dom woman (a)! 

(c) *A marriage between a Kaycstha of Bengal and a 

Tanti woman (6). 

(d) A marriage between a Sudra and a Christian woman 

converted to Hinduism (c). 

In tho last mentioned case (3) it was hold that such marriages were valid as they 
woro common among and recognised as valid by the custom of the caste to which tho 
man belonged. At tho same tirao the opinion was expressed that such marriages wero 
valid oven under the Hindu law. 


Lingayats of Bombay Presidency .—According to the l.ingayat religion, as well as 
according to Hindu law, marriages, between members of different classes of I.ingayats 
are not illegal (r). 


(r) Bapayya v. Uukhamma (1900) 19 Mail. L. ,1. 
060, 4 I. C. 100U. 

(«') Sespari v. Dwarkn I'rtixttd (1012) 10 All. 

L. J. 181, 10 1. C. 222. 

(*) Miami Lai v. Shia'mg (1020) 48 All. 070, 97 
I. 0.347, (’20) A. A. 050. 

(y) Ham Lai v. Akhoy C ha ran (1003) 7 <!, W N. 
010. c. 

(?) Ramamani Ar,.mal v. Kiilanthai (1871) 14 

M. t.A. 346; Inderum v. ltamumamy 


(1800) 13 M.I.AV141 ; Upoma v. lifiolaram 
(1888) 15 Cal. 708. 

(it) Bhala Xath v. Kmjirror (1024) 51 Cal. 488, 
811. U. 700, (’24) A. <‘.010. 

(6) Bburnnath Das v. BliorasInbuilt (1021) 48 Cal. 

920, 06 I. C. 500, (’21) A C. 48. 

(r) Miilhusami v. Manila main (1910) 33 Mad. 
, 342, 5 I. C. 42. 

(d) (1010) 33 Matl. 342, 5 J. V. 42, supra. 

(e) Fakirgauda v . Gatigi (1808) 22 Bom. 277. 
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640. Anuloma marriage.— Under the Hindu law as 
administered in the Bombay Presidency, a marriage between a 
Vaishya’male and a Sudra female is an anuloma marriage 
and is valid (/). So also the marriage of a Brahman male 
with a Sudra female (g). 

641. Presumption as to form of marriage.—It has been held 
in • Bombay that even among Sudras the law will presume 
the marriage to have been according to the approved form if 
the parties belonged to a respectable family (h). 

Inheritance and Partition. 

642. Inheritance and partition.—The texts of the Ivlitak- 
shara bearing on the subject are contained in chap. 1, sec. 12, 
paras. 1 and 2 :— 

i_ t 

“ 1. The author next delivers a special rule concerning 
the partition of a Sudra’s goods. Even a son begotten 
by a Sudra on a female slave, may take a share by the 
father’s choice. But if the father bo dead, the brethren 
should make him partaker of the moiety of a share; 
and one, who lias no brother^, may inherit the whole 
property, in default of daughter’s sons ” ( i ). 

“ The son, begotten by a Sudra on a female slave, 
obtains a share by the fathers? choice, or at his pleasure. 
But, after (the demise of) the father, if there be son 
of a wedded wife, let these brothers allow the son of the 
female slave to participate for half a share : that is, let 
'them give him (as much as is the amount of one brother’s) 
allotment. However, should there be no sons of a wedded 
wife, the soil of the female slave takes the whole estate, 
provided there be no daughters of a wife nor sons of daugh¬ 
ters. But if, there be such, the son of the female slave 
participates for half a share only.” 

The whole law on the subject of inheritance is dealt with 
in sec. 43, Nos. 1—3, note (4), and of partition in sec. 312. 

Maintenance. 

643. Maintenance of illegitimate sons.—The whole law on 
the subject of maintenance of the illegitimate sons of a Sudra 
by a dasi is dealt with in sec. 551 above. # * 

(f) Bui Gulab v. Jmanial (1H22) 40 Horn. 871, j (ft) Jayannath v. Sarayan <1010) 34 Hum. 553, , 

05 I. C. 0(0. (’22) A. It 32. ' 7 1. C. 45!). ' 

( g ) -.Vatfttt v. Mehta Chatalal (IU31) 55 Horn. 1, i (i) Yttj»ya\alk>ii, 2 , 134-135. 

130 1. C. 17, ('31) A. B. 80. ; 


Ss. 

640-643 
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APPENDIX I. 


THE HINDU TRANSFERS AND BEQUESTS ACT, 1914. 

r 

BEING * 

MADRAS ACT NO. I OF 1914. 


[Came into force on the I4dh February , 1914.] 

# 

An Act to declare the rights of Hindus to make transfers and 
bequests in favour of unborn persons [in the Mufassal 
8 of Madras]. 


Whereas it is expedient to declare the rights of persons 
governed by the Hindu law to make transfers 
preamble. and bequests in favour of unborn persons ; 

It is hereby enacted as follows : — 

1. This Act may be called “The 
short tide. Hindu Transfers and Bequests Act, 1914.” 

2. (/) This Act shall apply to all transfers inter vivos 

and mils mad'e by persons governed by the 
Application and extent. Hindu law who are domiciled within the 

limits of’the Presidency of Madras. 

(2) , In the case of transfers inter vivos or wills executed 
before the date of this Act the provisions of this Act shall 
apply to such of tjie dispositions thereby made as are intended 
to come into operation at a time which is subsequent to such 
date : Provided that nothing contained in this section shall 
affect bona fide transferees for valuable consideration in whom 
the right to any property has vested prior to the date of the 
Act. 


Explanation .—Hindus governed by the Marumakkattayam 
or the Aliyasantana law shall be deemed to be persons 
governed by the Hindu law for the' purposes of this Act. 

i- i f 

v 

3. Subject to the limitations and provisions specified 
in this Act, iiq disposition of property by a Hindu, whether 
by transfer inte) vivos or by will, shall be invalid by,reason 
only that any person for whose benefit it may have, been made 
was not born at the. date of such disposition. 
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4. The limitations and. provisions referred to in section 
3 shall be the following, namely :—- 

(а) in respect of dispositions by transfers inter vivos, 
those contained in Chapter II of the Transfer of 
Property Act, 1882, and 

(б) in respect of disposition by will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925. 


Secs. 3 and 4 were substituted for the original secs. 3, 4 and 5, by tho Transfer of 
Property (Amendment) Supplementary Act 21 of 1929, see. 11, which came into force 
on tho 1st April 1930. The original secs. 3, 4 and 5 were as follows 

3. A transfer inter vivos or disposition by will of any property shall not be invalid 

by reason only that the transferee or legatee is an unborn 
Transfers ami bequests in 1 person at the date of the transfer or the death of the testator, 
* a ' °" r of '"‘h 0 " 1 » ,ersons - as the ease may be. 

4. No transfer of property ean operate to create an interest which is to take effect 

after the lifetime of one or more persons living at the date of 
in^ani a to , trimt!>r^ P,fcUifcy the transfer and tho minority of some persons who shall be 

in existence at the expiration of that period and to whom, 
he attains full age, the interest created is to belong 

This is sec. 14 of the. Transfer of Property Act 1882. 

5. No bequest is valid whereby the vesting of '>be ohing bequeathed may be delayed 

beyond the lifetime r>f one or more persons living at the 

Kale nn.-iin-.t perpetuity testator’s decease and the minorit y of some person who shall 
in resiartl to bequests. . • 1 . 

he in existence at the expiration of that period and to 

whom, if he attains full age, the thing bequeathed is to belong. 

This is sec. 101 of the Indian Succession Act, 1 805, now sec. 114 of the Indian Succession 
Act , 1&25. 

Note.—The Act in the unamended form still applies to transactions before April 
1930. (Vide s. 15 of Act xxi of 1929). 



<570 


APPENDIX II. 


THE HINDU DISPOSITION OF PROPERTY ACT, 11)16, 

beino , r 

« 

ACT NO. XV OF 1916. 


[Received the assent of the Governor-General on the 28 th September 

. 1916.] 

Ah Act to remove certain existing disabilities in respect of the 
poorer of disposition of property by Hindus for the benefit 
of persons not in existence at the date of such disposition. 

Whereas it is expedient to remove certain* existing 
disabilities in respect of the power of disposition of property 
by Hindus for the benefit of persons not in existence at the 
date of such disposition ; Tt is hereby enacted as follows :— 


short- title' .mil extent. 1- V) This Act may be called the 

Hindu Disposition of Property Act, l ( Jl6. 

(2) It extends, in the first instance to the whole of British 
India, except the province of Madras: Provided that the 
Governor-General in Council- may, by notification in the Gazette 
of India, extend this Act to’ the province of Madras. 

As to Madras, see App. I and App. III. «■ 


2 . Subject to the limitations and provisions specified in 
* this Act, no disposition of property by a 
of Hindu, whether by transfer inter vivos 

or by will, shall be invalid by reason only 
that any person for whose benefit it may have been made 
was not in existence at the date of such disposition. 


Limitations and condi¬ 
tions. 


3 - The limitations and provisions 
referred to in section 2 shall be the following 
namely - 


{a) ill respect of dispositions by transfer inter vivos 
those contained in Chapter IT of the Transfer of 
Property Act, 1882, and 

“ Chapter II ” was substituted for “ sections 13, 14 and 20,” by tho Transfer 
of Property (Amendment) Supplementary Act 21 of 1929, see* 12, which came 
into force on the 1st April, 1930. 
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(6) in respect of dispositions by will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
• Succession Act, 1925. 

Tho words and figures “sections 113, 114, 115 and llfi of the Indian Succession 
Act, 1925,” were substitute!.! for the words anti figures “sections 100 and 101 of the 
Indian Succession Act, 1805,” by the Transfer of Property (Amendment) Supplementary 
Act 21 of 1929, see. 12. 

4 . [Omitted by the Transfer of Property (Amendment) 

Supplementary Act 21 of 1929, see. 12.] 

The original see. 4 was as follows :— 


tion. 


4. Where a disposition of property fails by reason of any of the limitations inferred 
Kail uic uf poor <li»i>n-i- to in section 3, any disposition intended to take effect, after 
* or upon failure of such prioi disposition also fails. 


5 . Whore tlifc Governor-General in (Council is of opinion 
that the Khoja community in British India 
t<,1hT l ioiojr«nnnmmtt.>^ ct or any part thereof desire that the provi¬ 
sions of this Act should be extended to such 
community, lie may, by notification in the Gazette of India, 
declare that the provisions of this i\et, with the substitution 
of the word “ Khojas ” or “ Khoja,” as the case may be, for 
the word “ Hindus ” or £k Hindu ” whenever tliose words occur, 
shall apply to that community in su.ch area as may be specified 
in the notification and this Act shall thereupon have effect 
accordingly. 

* 

Note.—The Act in the unamended form still applies to transactions before April 
1930. •( Vide s. 15 of Act xxi of 1929.) 
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APPENDIX m. 

THE HTNDU TRANSFERS AND BEQUESTS (CITY OF MADRAS) ACT. 

BEING 

ACT VIII OF 1921. 

[ Received the assent of the Governor-General on the 21th March 

1921.] 

An Act to declare the rights of Hindus to make transfers and 
bequests in favour of unborn 'persons in the City of Madras. 

Whereas it is expedient to declare the rights of Hindus 
to make transfers and bequests in favour of unborn persons 
in the City of Madras; It is hereby enacted as follows :— 

1. This Act may be called the Hindu 
short title. Transfers and Bequests (City of Madras) 

Act, 1921. 

2. (/) This Act shall apply to all transfers inter vivos 

and wills made by persons governed by 
Applte«tion and extent. the ' H'ndu law who arc domiciled within 

the limits of the Ordinary Original Civil 
Jurisdiction of the High Court of Madras. 

(2) In the case of transfers inter vivos or wills executed 
before the date of this Act, the provisions of this Act shall 
apply to such of the dispositions thereby made as are intended 
to come into operation at a time which is subsequent to the 
14tli February 3 914 : 

Provided that nothing contained in this section shall 
affect bona fide transferees for valuable consideration in whom 
the right to any property has vested prior to the date of this 
Act. 

Explanation. —Hindus governed by the Marumakkattayam 
or the Aliyasantana law shall be deemed to be .persons governed 
by the Hindu law for the purposes of this Act. ■ - 

3. Subject to the limitations and provisions specified 
in this Act, no u disposition of property by a Hindu, whether 
by transfers inter vivos or by will, shall be invalid by reason 



TRANSFERS AND BEQUESTS ACT. 


(373 


only that any person for whose benefit it may have been made 
was not born at the date of such disposition. 

4. The limitations and provisions referred to in section 
3 shall be the followih" namelv : - 

i C 7 «/ 

(a) in respect of disposition by transfer inter vivos , 
those contained in Chapter [E of the Transfer of 

‘ Property Act, 1 882, and 

t 

(b) in respect of dispositions by will, those contained 
in sections 113, 114, 115 and 111> of the Indian 
Succession Act, 1925. 

Sees. 3 „nd 1 were substituted for the original sees. 3, 4 and 5, by the Transfer 
of Property (Amendment.) Supplementary Aet, 21 of 1929, sec. 13 whieli came into force 
on the lat April 1930. TVie original sees. 3. 4 and 5 were as follows : - 


3. A transfer infer vims or disposition by will of any 
Transfers and IsMiucsts property shall not be invalid by reason only that the 

in favour of unborn per- transferee or legatee is an unborn person at the date of the 

transfer or the death of the testator, as the ease may be. 


4. No transfer of property ran operate to create an interest whieli is to take* elTeet. 

after the lifetime ol one or nnnr persons living at the date 

in n'gard^to tiwi»fers , ttUltS °f the transfer#and the miqnrity of some person who shall 

be in existence at the expiration of that period and to whom, 

if he attains full age, the interest cieuted is to beloiig. 

» “ 

This is ser. 14 of the Transfer of Ti ope tty Act, IS82. 

5. No bequest is valid whereby the vesting of the thing bequeathed may be delayed 

, hejond the lifetime of one or more persons living at the 

in rVaard^*l«siue”t 3 IU tUlt ^ testator's decease and the minority f some persons who shall 

be in existence at the expiration of that period, and to whom, 
if he attains full age, the'tbing bequeathed is to belong. 

This is sec. 101 of the Indian Succession A ct, 18(55, note see. 114 of the 1 ndian Succession 
Act, 1925. 


Note.—Tfje Act jn the unamended form still applies to transactions beforo April 
11)30. ( Vide s. 15 of Art xxi of 1929). 


22 
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APPENDIX IV. 


THE INDIAN LIMITATION (AMENDMENT) ACT I OF 1927. 

[Received the assent of the Governor-General on the 18/A February 1927.] 

An Act further to amend the Indian Limitation Act, 1908, for certain purposes. 

Section 3. To section 21 of the said Act the following sub-section shall be added, 
namely :— 

n 

“ (3) for the purposes of the said sections [that is, sections‘19 and 20j— 

(a) an acknowledgment signed, or a payment (of interest, or part payment) made 
in respect of any liability, by, or by the duly authorised agent of, any widow 
or other limited owner of properly who is governed by the Hindu law, shall bo 
a valid acknowledgment or payment, as the ease may be (is against a reversioner, 
succeeding to such liability ; and 

( b ) where a liability has been incurred by, or on behalf of, a Hindu undivided 
family as such, an ackrtowWlgment 6r payment (of interest, or part payment) 
made by, or by the duly authorised agent of, the manager of the family for the 
timo being shall be deemc.d to have been made on behalf of the whole 
family.” 
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HINDU INHERITANCE (REMOVAL OF DISABILITIES) ACT, 1928. 

\ ACT NO. XII OF 1928. 

t 

{ Received the assent of the Governor-General on the 20*h September 1928.) 

An Act to amend the Hindu law relating to exclusion from inheritance of certain 
classes of heirs, and to remove certain doubts. 

Whereas it is expedient to amend the Hindu law relating to exclusion from 
inheritance of certain classes of heirs, and to removo certain doubts ; It is hereby enacted 
as follows:— 

L 

Short title, extent anil 1. (I) This Act may be called the Hindu Inheritance 

application , ( Removal of Disabilities) Act, 1928. 

(2) It extends to the whole of British India, including British Baluchistan and the 
Sonthal Parganns. 

(3) It shall not apply to any person governed by the Dayabluiya School of Hindu 
Law. 

2. Notwithstanding any rule of Hindu law or custom to the contrary, no person 

governed by the Hindu law, other than a person who is and 
Persons not to he cxrlml- has been from b-rth a lunatic or idiot, shall be excluded from 

c d from inheritance or rights inheritance or from any right or share in joint-family 

property by reason o~»ly Of any disease, deformity or physical 
or mental defect. , 

3. Nothing contained in this Act shall affect any right which has accrued or any 

Saving and exception. liability whicji has been incurred before the commencement 

thereof, or shall bo deemed to confer upon ahy person any 
right in respect of any religious office or service or of the management of any religious or 
charitable trust which ho would not have had if this Act had nrjt been passed. 

• 

Section not retrospective. — If any person suffering from any physical defect has 
before passing of the Act (20£li September 1928) been already excluded from inheritance 
or from a share on partition, the Act does not cnti#lc him to claim the inheritance or 
the share on partition. 
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APPENDIX VI. 


THE INDIAN SUCCESSION (AMENDMENT) ACT XIV OF 1923. 


[Received the assent of the Governor-General on the 22nd September 1928.] 

• An Act further to amend the Indian Succession Act, 1925. 

S. 2. After sub-section (2) of section 372 of the Indian Succession Act* 1925, the 
following sub-section shall be. added, namely :— * 

•t 

“ (3) Application for such a certificate may be made in respect of any debt 
or debts due to the deceased creditor or in respect of portions 
thereof 
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APPENDIX Vn. 


ACT NO. II OF 1929. 


HINDU LAW OF INHERITANCE (AMENDMENT) ACT, 1929. 

# [Received the ament of the Governor-General on the 21 st February 1929.] 

An Act to alter the order in which certain heirs of fc Hindu male dying intestate are entithd' 

to succeed to his estate. 

Whereas it is expedient to alter the order in which certain heirs of a Hiiylu male 
dying intestate are entitled to succeed to his estate : It is hereby enacted as follows :—- 

Short title, extent and ' 1. (/) This Act may be called the Hindu Law of 

apiilioition. • 9 Inheritance. (Amendment) Act, 1929. 

(2) Tt extends to the whole of British India., including British Baluchistan and the 
Sonthal l’arganas, but it applies only to persons who, but for the passing of this Act, 
would have been subject to the law of Mitakshara in respect of the provisions herein 
enacted, and it applies to such persons in respect only of the property of males not held 
in coparcenary and not disposed of by will. 


2. A son’s daughter, daughter's daughter, sister, and sister’s son shall, in 

_ , tho order so speeilied, be entitled to rank in the order of 

Order or MicccsMon of . _ , , , , , , 

•certain ln-ir» succession nt&t after father s father and before a fathers. 

brother: 


For derisions on the above section see see. 13-f3.1 to ]3A’ of the test (/>/>. 44-49). 


Provided that a sister's son shall not i^telude. a son adopted after the. siste.r's death. 
in ""- 3. Nothing in this Act shall—• 

• (a) affect any special family or local custom having the force of law, or 

0 

(b) vest in a soil’s daughter, daughter’s daughter or sister an estate, larger than, 
or different in kind from, that possessed by a female in property inherited by 
her from a male according to the school iff Mitakshara law by which the 
male was governed, or * 


(c) enable mare than one person to succeed by inheritance to the estato of a 
deceased Hindu male which by a customary or other rule of succession descends 
to a single heir. 


It is observed by the Madras High Court that? this legislation is defective in that, 
it does not bring «n son's daughter’s son, daughter’s son’s son, daughter’s daughter’^ 
son in sec. j2 and place them somewhere before sister’s son. A preference for one’s own 
descendants to collaterals is in consonance not only^with Indian sentiment but with most 
systems of law (j). In the actual case, no injustice resulted hccausg the case arose before 
the Act. _ • 


0; Khlimiithu v. Ammamnthn (1933) f>8 Mail. <13'*, 153 t. ('. 10?, ('3l)tV. M. Oil. 
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ACT NO. XVIII OF 1929. 

INDIAN SUCCESSION (AMENDMENT) ACT, L92D. 

(Received the assent of the Governor-General on the 1st October 1929.) 

An Act further to amend the Indian Succession Act, 1925, for certain purposes. 

Whereas it is expedient further- to amend the Indian Succession Act, 1925, for 
the purposes hereinafter appearing ; It is hereby enacted as follows :— 


Shoit title. 


1. This Act may be called the Indian Succession 
(Amendment) Act, 1929. 


2. After clause (6) of section 2 of the Tndyvn Succession 
Act'xxxix of L i 925 Ctl ° n 2 ’ Act, 1925 (hereinafter referred Vo as the said Act), the follow¬ 

ing clause shall be inserted, namely :— 

‘■(66) ‘District Judge’ means the Judge of a principal Civil Court of original 
jurisdiction 

3. (7) Sub-section (1) of section 57 of the said Act shall be renumbered as section 67, 
Amendment of section 57, and after clause (6) and before the proviso tho word 

Act XXXIX of 1925. “ and ” and the following clause shall bo added, namely :— 

“ (c) to all wills and codicils 'made by any Hindu, Buddhist, Sikh, or Jaina on 
or after tho first day of January, 1927, to whioh those provisions are not 
applied by clauses («)uncj (6) * 

(2) Sub-section (2) of section 57 t.f the said Act shall be omitted. 

t 

4. In sub-section ( 2) of section 213 of the said Act, for tho word “ class ” 

the word “ classes ” and for the words and figures “ sub-scction 
Amendment of section (1) of section 57” tho words, letters and figures ‘‘clauses 
213, Act XXXIX of 1925. (a) and (6) of section 57 ” shall be substituted. 

• 5. The enactments specified in the Schedule are hereby 

Ropenls. repealed. 


THE SCHEDULE. 
Enactments repealed. 
(See section 5.) 




The Indian Succession (Amendment) Act, 
1926. 

The Indian Succession (Second Amend- 
, ment) Act, 1928. , 
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APPENDIX IX. 


ACT NO. XIX OF 1929. 


AS AMENDED BY ACTS VII AND XIX OF 1938. 

CHILD MARRIAGE RESTRAINT ACT, 1928, AMENDED BY VII 

AND XLX ()l' # 1938. 

( Received the assent of the Gorernor-Ceneral on the ls< October 1929.) 

An Act to Restrain the Solemnisation of Child Marriages. 

Whkreas it is expedient to restrain the solemnisation of child marriages ; It is 
hereby enacted as follows :— 

Short title, extent am’* 1. (/) This Act may be called the Child Marriage 

commencement. Restraint Act, 1928. 

(2) It extends to the whole of British India, including British Baluchistan and 
the Sonthal Varganas and applies also to 

(a) all British subjects and servants of the Crown in any part of India ; and 

(b) all British subjects who are domiciled in any part of India wherever they 

may be. • 

(<?) Tt shall conic into force on the day of April, I93l>. 

• • 

2. In this Act, unless there is anything repugnant in the 
Definition. subject or context.,— • 

(a) “child” means a person who, if a male, is under eighteen years of age, ami 
if a female, is under fourteen years of age ; • 

(fy) “child marriage” means a marriage to which either of the contracting parties 
is a child ; » 

(c) “ contracting pjjrty ” to a marriage means either of the parties whose marriagn 
is or is about to bo thereby solemnised ; and 

(d) “ minor ” means a person of cither sex who is under eighteen years of,age. 


Punishment f<jr male a£ult 
below twenty-one years of 
age marrying a child. 


3. Whoever, being a male above eighteen years of age and 
below twenty-one, contracts a child marriage shall be punish¬ 
able with fine which may extend to one thousand rupees. 


Punishment for male 4 * Whoever, being a male above twenty-one years of age, 

adult above twenty-one contracts a child marriage shall be punishable with simple 

years of age marrying imprisonment which may extend to one mbntli, or with fine 

chUd - • which may extend to one thousand rupees, or with both. 

* 

5. Whoever performs, conducts or directs any child marring* shall be punishable 
_ . . , „ , , . with simple imprisonment which may extend to one month, or 

Ing a child marrlafys. with fine which may extend to one thousand rupees, or with 

both, unless he proves that he has reason to believe that the 
marriage was not a child marriage. % 
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6. (/) Where a minor contracts a child marriage, any person having charge of 

the minor, whether as parent or guardian o»* in any other 

I'miMimcnt fur parent or capacity, lawful or unlawful, who docs’anv act to promote the 
Kiinnllioi coiH'crnnd ia a . ‘ , , * .. , .. 

cliilil marriage marriage or permits it to he solemnised, or negligently fails 

to prevent it from being solemnise^, shall be punishable with 
simple imprisonment, which may extend to one month, or with line which may fxtend 
to one thousand rupees, or with both : 

Provided that no woman shall he punishable with imprisonment-. 

See Jtitm Jnxh Ayu-rcala v. (.'hand Mundal (1037) 2 Cal. 701 ; l’uhlic Prosicuhtr v. 
Raflut/i/a (l!‘37) Mad. Sol, ItiS T.C. 723, f (’37) A.M. (ICO; Knujuror v. Munx/ti Rant (1(13(5) 
oS All. 102, lot) l.C. 1007, ('30) A. A. 11. 

(2) For the purposes «.f this seetioii, it shall be presumed, unless and until the 
contrary'Is proved, that when- a minor lias contracted a child marriage, the person having 
charge of such minor has negligently failed to prevent the marriage from being 
solemnised. , * ’ 

( 

7, Notwithstanding anything contained in section 2d of tfie C tenoral Clauses Act, 

IS07, or section 01 of the Indian Penal Code, a Court 

[ni|iriMiiimriit not to !-<■ sentencing an offender under section 3 shall not be competent 
nunnlnl for ofli-iiccs unclrr . , 

41 -i-tliiii a to direct, that, in dclault of pa\ment ol the- line imposed, be 

shall lindeigo ;iii\ teim of imprisonment. 
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APPENDIX X. 

ACT X(>. XXX OF 1W30. 

HIXDV (JAINS Ol' LKAKX IX( J ACT, 1!>30. 

(/«*' ceired the agnail of the (ioranor-<tencral on the 'loth July 1030.) 

A’n Act to ration doubt as to the tights of a member of a Hindu undieidid family in jnnperty 

* acquitcd by him by means of his learning. 

Whkhuas it is expedient to remove doubt,?vml to provide an uniform rule, as to tin* 
iiulits of a mnnlii r of a Hindu undivided family m property acquired l»v him by mrans 
ot his learning; It is hereby enacted as follows :— 

short. title ami extent. 1. (/) This Ai l may bo called the Iliinlu trains of 

Learning t<7, 1030. 

(2) It extends to the nvhole of British India. 

Definitions. * 2. In this Act, unless there is anything repugnant in the 

subject or context,-- 

(<t) “acquirer” means a member of a Hindu undivided family, who acquiies 
gains of learning ; 

(b) “gains of learning” means all acquisitions of property made substantially 
by means of learning, whether such acquisitions be made before or alter the 
commencement of this Act and wind her such acquisitions be the ordinary or 
the extraordinary result of such I'-arning ; and 
(r) “learning” means educat^n, whether elementary, technical, scientific, 
special or general, and training of cvPry^tind which is usually intended to 

enable a person to pursue any trade?industry, profession or avocation in life. 

• 

D.iiii-,of i»mi iima not (o in- 3. Notwithstanding any custom, rule or intciprctution 

held not to l>c tin* '-i-p.ir.itc of the Hindu Law. no gains of learning shall be held not to bo 

ju.ipcrty »t - 1 <• 'i a 11 <■ i the exclusive*and separate pioperty of the aejiuiier merely 
in. rrlv tin certain reason-*. . , 1 1 1 J J 

by reason of— 

• {a) bis learning having been, in whole or in part, imparted to him by any member 

living or deceased, of his family, or with the aid of fhe joint funds of his family 
or with tho^iid of the funds of any member thereof, or 
(b) himself or his family having, while he was acquiring his learning, been main¬ 
tained or supported, wholly or in part, by Khe joint funds of his family, or by 
the fiimis of any member thereof. 

Savings. m m 4. This Act shall not be deemed in any way to affet l - 

(a) the terms or incidents of any transfer of property made or effected before the 
commencement of this Act, 

(b) the validity, invalidity, effect, or consequences of anything already suffered 
or done before the commencement of this Act. 

(c) any ligTit or liability created under a partition, or an agreement for a pa it it ion, 
•of joint family property made before the commencement of this Art, or 

( d) Any remedy or proceeding in respect of such right or liabilit y ; 

or to render invalid or in any wav affect anv thing doin’ before t l^c*t-oimnciH einerit of this 
Act in afly proceeding pending in a Court at such commencement ; and any such remedy 
i ml anj such proceeding as is herein referred to may be enforced, instituted or continued ; * 
a- the case may be, as if this Act had not been passed. 
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INDIA ACT NO. XVIII OF 1937 AS AMENDED BY ACT XI OF 1938. 

THE HINDU WOMEN’S RIGHTS TO PROPERTY ACT, 1937. 

Wiieheas it is expedient to amend the Hindu I .aw to givo better rights to women in 
rospect of property :— 

It is hereby enacted as follows :— 

short title ami ixti nt. (1) This*Act may be called The Hindu Women’s Rights 
to Property Act, 1937. 

(2) t Tt extends to the whole of British India, including British Baluchistan and the 
Nonthal Parganas but excluding Burma. 

2. Notwithstanding any ruje of Hindu Larf'or custom 
Application. to the contrary, the provisions of section 3 shall apply where 

a Hindu dies intestate. 


3. (/) When a Hindu governed by the Bayabhaga School of Hindu law dies 

intestate leaving any property, and when a Hindu governed 
1 »«•%olutIon of property. by any other school of Hindu law or by customary law 

dies intestate leaving separate property, his widow, or if there 
is more than one widow all his widows together, shall, subject to the provisions of sub¬ 
section (.3), be entitled in respect of«property in respect of which he dies intestate to 
the same share as a son : 

Provided that the widow of a*pra lceeased Wi shall inherit in like manner as a son 
if there is no son surviving of such predeceased son, and shall inherit in like manner 
as a son’s son if there is surviving a son or son’s son of such predeceased son ; 

Provided further that the same provision shall apply mutatis mutandis to the widow 
of a predeceased son of a predeceased son. * 

(2) When a Hindu governed by any school of Hindu law other than the Dayabhaga 
school or by customary lajv dies hav mg at tlie time of his death an interest in a Windu 
joint family property, bis widow shall, subject to the provisions of sub-section (3), have 
in the property the same interest as he himself had. , • 


(.?) Any interest devolving un a Hindu widow under the provisions of this section 
shall be the limited interest known as a Hindu Woman's estate, provided however that 
she shall have the same right of claiming partition as a male owner. 

C 9 

(4) The provisions of this section shall not apply to an estate which by a oust omary 
or other rule of succession or by the terms of the grant applicable thereto descends of 
a single heir or to any property to which the Indian Succession Act, 1925, applies. 

For decisions on the above section see s. 35t>f the text. 


Savings. 

* 

4 

Meaning,’of the expression' 
,** die Intestate.” 


| C 

4. Nothing in this Act shall apply t< the property of any 
Hindu dyin" intestate before the commencement of inis Act. 

i 

5. For the purposes of this Act, a person shall be 

deemed to die intestate in respect of all property of \yhich he 
has not made a testamentary disposition which is capable 
of taking effect. * 4 
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ACT NO. XIX (3F 1937. 


ARYA MARRIAGE VALIDATION ACT. 

* 

An Act to recognise and remove doubts as to the validity of inter-marriages current among 
• Arya Samajists. 

Whereas it is expedient to recognise and place beyond doubt tho validity of inter¬ 
marriages of a class of Hindus known as Arya Samajists ; It is hereby enactod as follows :— 


Short title and extent. 


1. (1) This Act may be called tho Arya Marriage 
Validation Act, 1937. 


( 2 ) It extends to tho whole of British India including British Baluchistan and tho 
Sonthal Parganas, and applies also to all subjects of His Majesty within other parts of 
India, and to all Indian subjects of His Majesty witliout and beyond British India. 


• 2. Notwithstanding r*iy provision of Hindu law. 

Marriage between Ar\a usage or custom to the contrary no marriage contracted 
Samajists B °t to be invalid, whether before or after the commencement of this Act between 

two persons being at the time of tho marriage Arya Samajists 
shall be invalid or shall be deemed ever ly have been invalid by reason only of the fact 
that the parties at any time belonged to different castes or different, sub-cashes of Hindus 
or that-either or both of the parties at any lime before the marriage belonged to a religion 
othcr*tlian Hinduism. 
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APPENDIX XHI. 

GOVERNMENT OF INDIA, 

L K(} I SLAT IVE I >E P AHTMENT. 

A 'up Ihlhi, the 4th May 1940. 

Tin following Ait of the Indian legislature receiced the assent of the Gocernor-fluterul 

on the 2 lint A/n il, 1910. 


. ACT XIX OK 1946. 

.1 n .1 cl to girt Hindu inaiiial tannin a light to s<partite residence and maintenance under 

certain riicnnislanri s. • 

II 

\ViiMtr.\h il. is expedient to pm\ iili- for ( ht* right. to separate residence and main¬ 
tenance under certain i iivumstanres in 11n- case ut Hindu married wnmni; 

TL is hereby emu tod as follows : - 

1. Short tilh and i ifinf.-- (1) Tins Ail may hr calk'd the Hindu Mamed Women's 

Itiglit (o Srparah' I’csidcnce and Maint.i naii'-e Ac 1, 1910. * 

(2) 11. applies t-o 1 lie u links oF Itnl ish India. 

2. tlionnds fm claiming sipaiatt n salt net and muinti nanct —Xot withstanding any 

( ustoin or law to the eontiaiy a llindft maiiied woman shall ho entitled to separate resi¬ 
lience and maintenance from her husband on one or more, oi the followin'' grounds, 
namely,- * 

(1) it he is siilteiing lrnm any loat hsome disease not. contracted from her ; 

(2) if he r is guilty of smh cruelty tow arils her as renders it unsafe or undesiiablo for 
her to live w ith him ; 

« 

(9) il lie is guilty of insertion, that is to say, of abandoning her without her consent 
or against her w ish ; 

* 

(l) if lie man ies again ; 

(a) il he ceases to he a HinduHiy conveision to another religion ; 

(<») it lie keeps a concubine m the house or habitually resides with a concubine ; 

(7) for any ol her justifiable cause : f 

Provided that a Hindu married .Toman shall not. be entitled to separate residence and 
maintenance from her husband it she is unchaste or ceases to be a Hindu by change to 
another religion or fails without sufly-icnt cause to comply with a decree of a competent 
Court for the restitution of conjugal rights. * 

■ i ' 

3. Amount of mainlt nance.- When allowing a claim for separate residence and 
maintenance under section 2, the Ciairt shall determine the amount to lie paid by the. 
husband to the wife therefor, and in so doing shall have regaul to t'ne social standing of 
the parties and the exfc«it of the husband’s means. 
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Account— , 

•coparcener's l ight to ’demand, 275 [s. 239]. 
manager's liability to, 274-270 [ss. 23S-239J, 392 [a. 305J. 
mode of taking, on partition, 302 [s. 305]. 

Arcumulations— 

accumulations of income, right of a widow or other limited heir to, 100-170 [a. L77J. 
direction to accumulate in a will or deed of gift, validity of, 478 [s. 3071. 

Acknowledgment of debt— 

eopnicener, by, 202-203 |s. 2101. 
guardian, by, 500 [s. 531J. 
manager, by, 202-203 [s. 210J. 

widow,.by, 212 [s. 100]. 

# 

Acts— 

liombay Hindu Heirs Relief Act, 1800, 34 t |s. 283]. 

Caste Disabilities Removal Aeb 21 ot 1850, 2 [a. 1 (i) ], 101 (a. 07J, 104 [s. 102], o.'l 
[s. 524|. 

Child .Muiri i.ee Restraint Aet, 1020, 518 |s. 1271, 079 | Aj>p. IX|. 

Christian M.irri.iee Aet, 1872, 525 |s. 1351. 

Cont raet \et 0 of 1872, l |s. f ]. 

Cul.chi Menu ms Art, 1023, 031 [s. 583'. 

Deee.in Agneult in ist.s" Relief Ael. # 17 ol 1879, 01.3 |s. 500 |. 

Divorce Act I ol 1800, 532 |s. 111]. * ‘ 

Evidence Act 1 of 1872, 4 [s. 1 j. • 

“ Freedom of Hchgion Ac!.’’ (Sir Caste*3 lisahil 1 1les Removal Act.) 

Cuardiuii and Wauls Act. 8 of 1800, 3 [s. 11, 500 |s, 5I0|, 503 |s. 528], 50.!- >i!0 
[ss. 532-5371. * 

Hindu Ihspnsil ion of Property Act. 15 of 1010,3 [s. I (.\) |, 44.3 |s. 3001, 155 [s. 3731, 100 
• ' [ s.383], 47U-471 [ss. 385-3801, 174 |s. 38!)J, 47(i |s. 300], 131 |s. 3081, 070 [App. 111. 

Hindu (lams of Learning Act 30 of 1030, 3 [s. 4], 258 |a» 231 A], Os! [App. X|. 

Hindu VilieiOunce (Removal of Disabilities) Aet 12 of 1028, 3 [s. 11, 102 (s. 081, 
10C. [s. 107], [App. \ r J. 

Hindu I-aw of I nliei itanci* (Amendment) Act of 1020, 3 [s. I |, 11-10 |s. 13, 1.3A- 
13T>], 10 [s. -Hi |, 73 [s. 50], 70-70 |ss. 01A to 00], S3 |s. 72 (11)], 477 [App. VI11. 
Hindu Married Women's Right, to separate Residence, a nrl Maintenanee AH, 1010, 
08-P [ App.*XI JI ]. 

Hindu Transfers and Requests Act I of 1011 and Act 8 of 1021, 3 [s. -1 (\.)|, M3 
[s. 300], 455 |s- 373], 400 fs. 383], 471 [ss. 385, 3801. 474-470 [ss. 380, 300|, ISI 
[s. 3081, 00.8 [App. 11, 072 [App. 111). 

Hindu Widow's Remarriage Act 15 of 1850, 2 [s. 4 (n)|, 520 [s. 432], 501 [s. 52.31. 
Hindu Wids Act»21 of 1870, 453 [s. 300]. > 

Hi®du Women's Rights be Property Act 18 of 1037,3 [s. 4], 20 [s. 35], 0s2 [App. .XI], 
Indian Pena^Codc, l [a. 4]. • 

Limitation Act 0 of 1908. (Sea Limitation). » 

Majority Act 0 of 1875, 3 [a. 4], 522 [a. 433], 587 [a. 510],* 

Native Converts Marriage Dissolution Act, 1800, 3 [s. 4].53l fs. 411]. 

Partition Act 4 of 1893, 427 [s. 3351. 

Religious Endowments Act 2^) of 1803, 513 [s. 424], 

■ Shariat Act XXVI of 1937, 520 [s. 4201, 520 [s. 583]. 
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Acts— could 

Special Marriage Act, 3 [s. 4], 8 [s. 7], 529 [s. 439]. 

Succession Act 39 of 1925, 3 [s. 4 (iii)], 449-453 [ss. 368-370], 455 [ss. 372, 373], 
456, 457 [ss. 375, 376], 469-474 [ss. 383-387], 474 [s. 389], 478 [s. 394], 479 [s. 397]. 
Succession I'crtilicnte Act 7 of 1889, 451 [s. 369]. i *■ 

Transfer of Property Act 4 of 1882, 3 [s. 4], 442, 443 [s. 358‘(2)]. 445 [s. 360], 409-474 
[ss. 383-387], 479 |h. 397]. 

Transfer of Property (Amendment) Supplementary Act 21 of 1929, 3 [s. 4], 445 
[s. 360], 479 [s. 397]. 

Trusts Act 2 of 1882, 446 [a. 366], 652 [s. 608]. 

Usury Laws Repeal Act 28 of 1855, 643 [s. 596]. 

Adliivedanika— 

a species of stridhana, 109 [s. 113], 125 [s. 126J. 

Adhyagni-- 

a species of stridliana, 109 [s. 113], 125 [s. 126]. 

Adliyavahanika— 

a species of stridhana, 109 [s. 113], 125 [s. 126]. 

Admlni Strator— Eee Executors. 

Adoption- 

adopted son, rights of, 568-577 [ss. 494-500], 580 [s. 507], (for details, see sub-head 
“ Dattaka adoption, results of ”)• 
agreement curtailing rights of adopted son, 574 [s. 500]. 

alienations prior to adoption, by adoptive father, 572 [s. 498], 574 [s. 500], 580 [s. 508]! 

adopting widow, 5S0-581 [ss. 507-509]. 
cancellation of, 568 [s. 493J. * 

ceremonies incidental to adoption-- 

datta-homan, whether neclssury, 566 [s* 490]. 
giving and receiving, necessity of the ayt of, 565-566 [s. 489J. 
whether may Iks delegated, 559 [s. 477j. 
minor ceremonies, whether essential, 565 [s. 488]. 
consideration for, effect of receipt of, 567 [s. 492]. 
custom prohibiting, 534 [s. 445J. 
datta-homan, 565-567 [ss. 488-490]. 
dattaka adoption, resulta.of— 

agreement curtailing rights of adopted son, 574 [s. 500]. 
gift by adoptive father of his property after adoption, 571 [s. 498]. 
guardianship of adopted son, 590 [s. 521]. 
joint family' property, right of adopted son in, 573 [a. 499]. 

marriage in natural family, whether prohibited, 569 [s. 494 (3)]. 
partition, rights on, 397 [s. 311]. , , 

renunciation of status of adopted son, 568 [s. 493]. 

share of inheritance, how reduced on birth of soil to adoptive father, 571-572 
[s. 497]. 

succession, rights of, ex parft* materna, 570-571 [s. 496]. 
ex parte paterna, 570 [s. 495]. , « 

will, whether revoked by adoption, 453 [s. 370], 572-573 [3*498]. 
devesting of estate on adoption by tyidow— 

consent of person in whom estate is vested, by, 578-579 [s'. 503]. 
devesting of estate of inheritance, 577-578 [a. 502], 
maintenance of widow on, 579 [s. 505], 

stridhana‘Whet lier devested, 579 [a. 504]. ' 

where husband joint at time of death, 579 [s. 506]. 

separate at time of death, 57/-5V9 [ss. 502, 503]. 



INDEX. 


687 


Adoption— contd. 

estoppel in respect of, 583-583 [s. 513]. 
factum valet, 523 [s. 434], 560-563 [ss. 480, 483]. 
form? of, 534 [s. 446]. 
free consent, 567 [s. 491]. 

gift by adoptive father, of liis property after adoption, 572-673 [s. 498]. 
illatom adoption, 536 [s. 450]. 

invalid adoption— 

effect of 581 [h. 510]. 

gift or bequest to person whose adoption is invalid, 582 [s. 511]. 
rights in natural family, whether lost by reason of, 581 [s. 510]. 

krit-ima adoption, 585 [s. 515]. 

limitation period for declaring adoption valid or invalid, 585 [s. 514]. 

suit for possession by adopted son, 581 [a. 509]. 

object of, 535 [a. 447]. 
proof of, 583 [s. 512]. 

results of. <See sub-head “ Hat taka adoption.” 
revocation of power to adopt, 543 [s. 460}. 
second adopted son and alienations, 581 [s. 509]. 
who may adopt -535-558 [ss. 449-473]. 

bachelor, 536 [s. 450 (2) ]. 
dancing girls, 564 [s. 487]. 

minor, 536 [s. 450 (1) ]. 
naikins, 564 [s. 487]. 

one who has no male issue, 536 [s. 450 (1) ]. 
pregnancy of wife, whether a bar to ui.option, 536 [s. 450 (2)]. 
revocation of wife’s power to adopt, 543 [s. 460]. 
widow, 537 [s. 452]. 

iiuthnity to adopt, 539-544 [ss. 153-459]. 

o 

can be given to willow alone, 539 [s. 454]. 

conditional authority, 542 [s. 457J. 

exercise of, whether obligatory, 543 |s. 459]. 

extent of authority, 551 ]s. 464]. 

form of authority, 541 [s. 456]. 

how to be exercised, 542 [s. 4581. 

revocation of, 5-43-544 [s. 46*']. 

senior widow, right of, to adopt, 540 [s. 455]. 

termination of power to adopt, 553-558 fss. 471-473]. 

to one of several widows, 540-541 [s. 455]. 

to widow conjointly with another, 539 [s. 454 (2)]. 

to widows jointly, 540-541 |s. 455]. 

to widows separately, 540^541 [s. 455J. 

whether can be made dependent on consent of another, 

' 539 [s. 454 (3)]. 

consent of coparceners, 544-551 [s°, 462, 463]. 

junior widow, 547 [s. 462 (8)], 551 [s. 463 (4)]. 

sapindas (in Madras), 544-546 [s. 462 v 2)], 546-5 47 [s. 462 (4)] 

senior widow, 547 [s. 462 (8)], 551 [s. 463 (4)]. 

should be free, 547 [s. 462 (5)]. * 
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Adoption — could. 

co-widows, adoption by, 552 fs. 470]. 
minor willow, adoption by, 551 fs. 4H5J. 
motive of adoption, 552 fs. 409]. 
successive adoptions by, 552 fs. 408]. 
termination of power to adopt, 555-55S fs.s. 471-475]. 
whore husband was joint, 580 fs. 50(iJ. * 

separate, 555-550 fs. 471]. 
uneliaste widow', by, 552 |s. 400]. 
widow who has remarried, by, 552 fs. t07J. 

who has succeeded as got raja sapinda, by, 55 ■* [s. 473]. 
without authority, by, 544-551 fss. 401-403J. 
who may be adopted and who not—500-504 fss. 480-487]. 
age of son to be adopted, 501 fs. 480 (1)]. 

• caste, identity of, 500 |s. 480 (2)]. 
dauuliler’s son, 500 fs. 480 (3)]. 

dvyaniiishyayaiia or son of twi> fathers, 503 fs. 48,0]. 

married man, adoption of, in Uombay, 501 fs. 480 (4)/iii) j. 

mother's sister's son, 500 js. 480 (3) ]. 

naiUins, adoption of daughters by, 504 fs. 487]. 

only son, 5152 ]s. 481 |. 

orphan, 503 |s. 4821. 

same boy. adoption of, by two persons, 503 fs. 481]. 
simultaneous adoption of two or more sons, 503 [s. 485 j. 
sister’s son, 500 [s. 480 (3) J. 
stranger, 503 fs. 4831. 
successive adoptions, 552 fs. 408]. t - 
who may give in adoption and wh^ not—558-500 [ss. 474-479]. 
brot her, 559 fs. 474]. *’ 

capacity of giver, 500 fs. 479]. 
convert father, 559 fs. 478]. 

delegation of the physical act of giving in adoption, 559 fs. 477]. 

power to adopt, 559 fs. 477]. 
father, 559 fs. 475], 559 [s. 478], 
grandfather, 55ft |s. 471]. 
mother, 558 fs. 470J. 
step-mother, 559 fs. 474]. 

wi<low, adoption bv. See umh"r sub-lieail “ Who may adopt.” 

will, disposal by, of adopter’s property after adoption, 572-573 fs. 498]. 

works of authority on, 13 fs. 13], 

Adverse possession- 

property obtained by, whether st-ridhana, 132 fs. 133J. 
widow against, 222 fs. 201]. • 

by, 230-231 fs. 2111. 

Agreement - 

adopted son, curtailing rights of, 574-577 fs. 500 |. 
marriage, agreemcnVenabhng wife to avoid, 532 fs. 442J. 
partition by agreement, 412-414 fs. 320]. 
partition, agreement Vot to, 402 fs. 319J. 
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Alienation— 

conditions restraining, in a deed of gift, 445 [s. 302J. 

. " will, 477 [s. 31)31- 

coparcener, by-— 

alienation of coparcenary property, Mit., 301-3113 [ss. 255-25 t ]. 

alienation of his undivided interest, Day., 341 |s. |. Mit., 303-30-1 [ss. 2«>8-20O|. 

setting aside alienation, equities on, ID!) [s. ISS|, 323-32S [ss. 208, 2001. 

limitation period for. 334 |s. 371]. 
mesne prolits on, 333 ]s. 208], 33 t |s. 200]. 
to what extent. 323-328 [ss. 207-200]. 
who may sjjt aside, 338, 33D |s. 370]. 

debutter property, alienation of, 500 [s. 415]. (Srt sub-lieads Mohnnt ’ and 
“ Shcliait ”). 


father, by, Mit., 301 |s. 350], Day., 337 [s. 3741- • 

antecedent debt, for payment of. Day., 3SS [s. 3031. Mit., 300 |s. 3!)5], 
not for payment of, 37<i |s. 3!><i|. 

• what is, 300 |s. 3D5 (1)1, 370 |s. 3D5]. 

attachment of son's interest after, 373 |s. 3!)5 (5)]. 
avyavaliarika debt, for payment of, 383 ] s. 3D8], 
burden of pro\ing immorality of debt, 371 [s. 3D5 (3)|. 
debt contracted during his minority’, for, 3SO |s. 3001. 
immoral debts, for payment of, 380 |s. 35)0 (3)|. 
what are, 383 [s. 208 [. 

legal necessity, for, 283-201 |ss. 243-245], 372 (s. 205 (7)]. 
legal necessity, without, 370 [s. 2!#»|. 
limitation period for suit to set aside, 334 [s. 271 ]. 
partition, after, 372 [s.405 (4)|. m • 

son's interest lmw, far binding on, 371, 372 |s. 205 (3), (7)| 

• time-barred debt, for, 37ti |s. 20j|, 3S5 ]s. 2!)!*|. 
unliquidated damages, for. 370 [s. 205]. 

where part only of purchase.money applied for antecedent debt, 381 [s. 2071. 

guardian, by’—- 

• benefit of the estate, for, 503 [s. 5281. 

de f,jcto and ad hoc guardian, by, 000 [s. 538]. 
guardian apijointed by Court, 503 ]s. 528], 500 |s. 530] 
legal necessity’, for, 5!)3 |s. 528]. 
limitation period for setting aside, 50-1 [s. 52!*]. 
natural guardian, by r , 503 [s. 528 j. 
testamentary’ guardian, by, 5S7 [s. 517], 500 [s, 5321. 
inaiiagA’, by, 870-287 |ss. 242-241], 301 [s. 255]. 
benefit of the estate, what is, 282 [s. 243A], 
coparcenary property, of, 279 [s. 242], 201 [s. 240]. 
family laisiness, tor purposes of, 201 |s. 2 - 40 ]. 
legal necessity, burden of proof of, 285 [s. 211]. 

* what is, 282 243]. 

• where proved in part only, 2S7 |s. 24. 

mohunt, by— 51>0 [s. 415J. • 

lease, by way of, 501 [s. 415|. 

• legal necessity, what is, 501 [s. 415], 

# burden of proof of, 502 [s. 415A|. 

right of management, of, 507 [s. 420]. 
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Alienation conid. 

Shebait, by, 500 [s. 415]. [See sub-head “ Mohunt 
sole surviving coparcener, by, 302 [s. 257]. 
widow by—177-211 [ss. 178-194A]. 

benefit of the estate, 187 [s. 181B (3)]. 

burden of proof of legal necessity, 188 [s. 182], « 

compromises and family arrangements involving alienation. [See Compromises], 
consent of reversioners, alienation made with, 191 [s. 183]. 

effect of, 190 [s. 184], 202 [s.191]. 
alienation made without, 195 [s. 183 (5)]. 

effect of, 196 [s. 185]. 

co-widow, alienation made by ^ne widow without consent of, 187 [s. 181C]. 
equities on setting aside, 198 [a. 188J. 
estoppel of reversioner, 202 [s. 1911. 

immoveable property inherited from husband, of, 177 [s. 178]. 

inherited property, of, by will, 179 [s, 180]. 

lease, by way of, 197 [s. 186]. 

leave of court, with, 198 [s. 187], 

legal necessity, for, 184 [s. 181BJ. 

what is, 185 [s. 181B (2)1. 
where partial, 200 [s. 189]. 
without, 196 [s. 185]. 
mortgage, by way of, 188 [s. 181D]. 
mortgagee's duty in ease of, 188 [s. 182]. 
moveables inherited from husband, of, 178 [s. 179]. 
partial necessity, 200 [s. 189]., 

persons entitled to impeach unauthorised alienations, 197 [s. 185A]. 
purchaser’s duty in case o£. 188 [s. 182J* 
religious or charitable purposed, for, 179 [s. 181A]. 

reversioners, with and without consent of, (See sub-head “ consent of,” etc.) 

election by, 202 [s. 190]. 
spiritual necessity, for, 179 [s. 181AJ. 

*■ what is, 180 [181A (2)J. 

trade debts, for, 210 [194A]. 

unauthorised alienations, who may impeach, 197 [185A]. 

% remedies against, 223-228 [ss. 202-207]. % 

Ancestral business— 264 [s. 234], 276 [s. 240], 279 Ls. 241]. 

coparceners, liability of, for debts incurred for, 264 [s.*234], 276 [s. 240J. 

death of a coparcener, effect ol> on joint family firm, 264 [s. 234 (1) (i)]. 

debts contracted by manager for, 276 [s. 240]. 

heritable asset, whether a, 264 [s. 234]. 

insolvency of joint family firm, 322 [s. 266J. 

joint family firm distinguished from partnership, 264 Ls. 234]. 

manager, powers of, with respect to, 264 [s. 234], 279 [s. 241], 292 [s. 248A]. 

minor, liability of, for debts contracted for, 266 [s. 234 (1) (v)]. 

necessity for loan, enquiry as to, 276 [s. 240]? 

new business df adult members, 266 [s. 234 (2)]. 

new business with a stranger, 268 [s. 234 (3)]. 

parties to suits in respect of, 295 [S>. 251 (4)]. 

widow, debts contacted by, 210 [s. 194A], 211 [s. 195]. 

Ancestral property— -See Coparcenary property. 

' adopted son, rights o i, in, 573 [s. 499]. 

bequest of, by father, 449 [s. 308 (2) (ii)]. 
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Ancestral property— contd. 

essential features of, 243 [s. 223]. 

father’s*interest in, Dayabhaga, 337 [s. 274]. 

• Mitakshara, 249 [s. 224]. 

father, alienation by, tc^pay his own debts, 369 [s. 295]. 
gif^of, by father. Day., 440 [s. 357 (3)] ; Mit., 260-251 [ss. 225, 226]. 
gift of property by father to son on occasion of son's marriage, whether ancestral 
property, 247 [s. 223 (5)]. 

•inherited property how far ancestral— 

• from collaterals, 246 [s. 223 (3)]. 

from females, 246 [s. 223 (3)]. • 

from maternal grandfather, 245 [s. 223 (2)]. 
from maternal uncle, 245 [s. 223 (2)]. 
from paternal ancestor, 243 [s. 223 (1)]. 
moveables, power of father over, 250 [s. 225]. 
partition share allotted on, 246 [s. 223 (4)]. 
property given by paternal ancestor, 247 [s. 223 (5)]. 
purchases made witlif 249 [s. 223 (6)]. 
recovery of, lost to family, 259 [s. 232]. 
release by father of his interest in, 249 [a. 224]. 
rights of sons, Dayabhaga, 336-339 [ss. 273-277J. 

Mitakshara, 249 [s. 224J. 
savings of, 219 |s. 223 (0)]. 
what is, Dayabhaga, 337 js. 276]. 

Mitakshara, 243 [s. 223], 251 [s. 227], 263 Ls. 228], 

Antecedent debt —See Debts. 

Anwadheyaka— 

a kind of slridhana, 110 [s. 113 (2)]. 

succession to. Day., 153 [s. 156] ; Mad. 147-140 [s. 152 (3), (4)] ; May., 143 [s. 161]. 

Appointment- 

power of, 480 [s. 398]. 

Apratibandha Daya —See Unobstructed heritage, 
isaunobstructcd heritage, 240 [a, 218 (1)]. 

Arbitration— • 

manager’s power to *efer tcr 5> 2!)2 [s. 247]. 

Arya Samajists— 

application of Hindu Law to, 6 [s. 6]. 

Ascetic— 

exolusion from inheritance, 107 [s. 111], 
succession to, 74 [s. 58]. 

Asura— 

a form of marriage, 519 [s. 428]. • 

distinction^between brahma and asura forms, 519 [s. 428]. 

Atmabandhus— • 

order of succession among, 66-68 [s. 51]. 
who are, 48 [s. 4tf (4)], 58 [s. 49], 66-68 [s. 54]. 

Attachment— 

coparcenary interest, attachment of, 255 [s. 229 (2) («)], 345 fjtf. 289j[. 

property, attachment of, and remedies of son, 357 [s. 294A], 
maintenance, arrears of, 628 [s. 57£]. 
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Aurasa— 

legitimate son, 535 [s. 440]. 

Avaruddha Stree— 

maintenance of, 009 fs. 553J. 

Ayautaka— 

a kind of tlritlhnna, 151 fs. 154 (4)]. 
succession to, J)ay., 153 [s. 157J. 

Bandhus - 

are bltinnn-tjolra sapindas, 30 [s. 37]. 
atina bandhus, -IS fs. 40 (4)]. 5S [.*, 49]. 
descendants of remoter ancestors, 71 [s. 55]. 
classes of bandhus, 4S [s. 4C (4)], 5S [s. 49J. 
envmerat ion of, 18 fs. 46]. 
female bandhus in Bombay, 72 fs. 56]. 

in Madias, 72 fs. GO]. 

heritable bandhus, rules for determining, 50 [s. 47 j. 
who are, 57 fs. 48]. 

inatri bandhus, 48 fs. 10 (4)], 5S fs. 49]. 
order of succession among bandhus, 00 [s. 54 ]. 

rules for determining order of succession, 59-63 fss. 50-53B], 71 fs. 55 
table of succession, 70.Y. 
jilt i i bhandus, 48 fs. 40 (l)J, 5s fs. 19J. 
relationship as handlm how determined, 50 fs. 47J. 
summar.\ of rules as to order of # siieeessum among, 05 fs. 52.Yj. 
who are, 4S |s. 10]. 

Eenami Transactions— 1 

ad\aueement of wife and child,■en M[ *i49 fs. 005]. 

burden of proof, 050 (s. 005]. 

child, property bought, in name of, 0 49 fs. 005]. 

creditors, fraud upon, 052 fs. 008], t c 

criterion of, 050 |s. 6051. 

decree against benamidar, 053 fs. 010]. 

definition of, 048 |s.»‘i04J. 

fur-re, known as, among Mahomedans, 648 fs. 004]. 
public policy, t'l.iiisactiou against, 05.3 |s. 009]. r * 

purchase made hctiatui at. u court-sale or sale for revenue arrears, 051 fs. 000]. 
. by member of joint. Hindu family, 051 [s. 000]. 
from benamidar, 051 |s. 007J. 

real t itle, effect gi\eu to. and exceptions to the rule, 04S fs. 00$ |. 

suit by benamidar, 053 fs. Oil]. 

transfer by benamidar for \alue, 051 fs. 007|. 

wife, property bought in name of, 049 fs. 005]. 

Benares school— 

female heirs,according to, 80 [s. 02]. < 

sub-school of Mitakshara school, 12 fs. 12 (l)j. 
works of authority in, 11-12 fss, 11-12]. 

Bengal school — 1 iuyabhaga school. 

Bequest —See Will. ' 

alternative byquesfc, 474 [s. 388]. 
ancestral property, of, by father, 449 fs. 308], 
bequeath able property, 119 fs. 308|. 
charity, to, 490 fs. 404]. 
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Bequest— contd. 

class^to a, 471 [s' 380]. 
construction of, 45S [s. 377J. 
contingent bequest, ^74 [s. 389]. 

coparcenary interest, #f. Day., 341 [s. 282] : Mit., 449 [s. 308J. 
daughter or other female, to, 130 |s. 113], 484 [s. 401]. 
dhnrmn , to, 490 [s. 405], 0.31 [s. 582 (2) |. 

. disqualified heirs, to. 448 [s. 307]. 

• exeeutoty bequest, 47f [s. 389]. 
father, by, to his soil, 247 [s. 223 (5) J. 
females, to, 130 [s. 143], 484 [s. 401]. 
idiots, to, 448 [s. 307J. 
idol, to, 495 ]s. 4101* 

impartible estate, of, 151 [s. 308 (2) (iv) ]. 
infants, to, 449 |s. 307J. 

person whose adopt ion*is invalid, to, 582 |s. 51 I |. 
religious"or charitable purposes, for, 190 ]s. 4ul]. 
remainder, by way «>f, 470 [s. 390]. 

separate or self-acquired property, of, 449 |s. 308 (2) (i) ]. 

sole suiviving coparcener, by, 449 [s. 308 (2) (ii) ]. 

t-lridhann, of, 451 |s. 308 (2) (iii) ]. 

subject-matter of. 449 |s. 3081. 

two or more persons, to, 182 [s. 100|. 

unborn person, to, 451-450 [ss. 372-373]. * 

undivided interest, of, by coparcener, f ,9 |s. 308 (2) (ii) ]. 

widow or other female, to, 130 |s. •13], 18 1 |s. 44 H |. 

Betrothal- 

minors, of, 529 [s. 437]. 
revoeahihty of, 529 [s. 437]. 

Bliartridatta - 

a kind of stridhana, 125 |s. 120], 143 |s. 1501, 147 [s. 152 (2) |. 

Succession to, according to. Mad., 147-149 ]s. 152J ; May.* 141 |s. 151 (I) (3) ]. 

Bhinna-gotfa sapindas —.sv<? Bandlms. 
who aic, 29 [s. 3f|. 

Blindness— 

whether effects exclusion from inheritance, Ini |s. 981. 

9 from partition, 105 |s. lOtil. 

Bombay school- 

order of succession, according to, 82-87 (ss. 71-771. 
sub-school of Mitukshura school, 12 [s. 12(1) i. 
works of authority in, 13 [s. 12 (2) J. 

• • 

Boras— • 

Sunni, of Gujarat, 030 [s. 582]. 

Brahma— 

a fyrm of marriage, 519 [s. 428 (1) ]. 

distinction between brahma and asurn forms, 519 (s. 428 (^ | 

• • 

Brahmachari— 

succession to, Mit., 74 [s. 58]. • 
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Brahmans— 

endowment for feeding, 490 [ss. 404, 405]. 
opc of the four Hindu castes, 1 [s. 1]. 

Brahmo Samaj— 

application of Hindu Law to members of, 6 [s. 6 Expl.]. • 

Breach of promise of marriage- 

suit for damages, for, 528 [s. 437]. 

Brother— 

adoption, whether can give in, 555 [s»474]. 

as an heir, Mit., 43 [s. 43 (9)], 83 [s. 72 (11)]; Day., 96 [s. 88 (9)]; May., 43 [s. 43 (9)], 
85 [s. 77 (9)]. 

gift by, to sister, whether stridhana, 109 [s. 113], 
half-brother. See Half-brother. 

partition between brothers, 438 [s. 321 (2)], 438 [s. 355]. , 

stridhana heir to sister, Mit., 138-151 [ss. 145-153] ; Day.,'151-154 [ss. 154-157]. 
to sulka, 139 [s. 146]. * 

Brother’s daughter— 

as a bandlm— 

in Bombay, 72 [s. 56]. 
in Madras, 72 [s. 56J. 
gift or bci|ucst to, 136 [s. 143). 

property inherited by, from uncle, ^whether stridhana, 129-130 [s. 130 (3) ]. 

Brother’s daughter’s daughter’s son— 

as a bandhu, Mit., 66 [s. 54 (11/ ]. * 

Brother’s daughter’s son— « 

as a bandhu, Mitakshara, 48 [s. 46 (4';], 66 [s. 54 (5)]. 
as a sapinda, Dayabhaga, 96 [s. 88 (27)]. 

Brother’s daughter’s son’s son— * 

as a bandhu, Mitakshara, 66 [s. 54 (9) ]. 

Brother’s son— , • 

as an heir to his uncle, Mit., 44 [s. 43 (10)], 83 [s. 72 (12) ] ; May., 87 [s. 77 (10)]; 

Day., 94 [s. 88 (10)]. # . 

as a stiidhana heir, Dayabhaga, 153 fs. 155 (9)], 154 [s. 157 (9)]; Mithila, 151 
[s. 153,1. * 

Brother’s son’s daughter’s son — 

as a bandhu, Mitakshara, 66 [s. 54 (8) ]. 
as a sapinda, Dayabhaga, 96 [s. 88 (28)J. 

Brother’s son’s son— 

as an heir, Mit., 44 Ts. 43 (11)], 84 [s. 72 (23)] ; Day., 96 [s. 88 (11)]. 

Brother’s son’s son’s son— 

as an heir, Mit»> 46 [s. 43 (22)], 84 [s. 72 (24)] ; Day., 93 [s. 81]. 

Brother’s son’s son’s son’s son— 

as an heir, Slit., 46 [s. 43], 84 [s. 7C (25)]. 

Brother’s son’s son’s^son’s son's son— 

as an heir, Mit., 46 [s. 43], 84 [s. 72 (26)]. 

' Brother’s widow-.'- 

as an heir in Bombay, 84 [s. 72 (28)]. 

whether takes a limited estate, 78 [s. 64 (3)], 165 [a. 174 (2)]. 
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Burden Of proof— See Presumption. 

alienation of debuttcr property, 602 [s. 415-A]. 

of inherited property by widow, 188 [s. 182]. 

• of joint family property by manager, 286 [s. 244]. 
bonaftni transactions, 650 [s. 605]. 
custom, of, 17 [s. 19]® 

c\f>bt, naturo of, whon Contracted by father, 344 [a. 288]. 

whore denied by sons, 371 [s. 295 (2)]. 
gift, where made by a Hindu widow, 446 [s. 363]. 

’ joint family property, where property is alleged to be, 260 [s. 233]. 
Necessity of, 502 [s. 415-AJ. 
property in possession of widow, 134 [s. 140<j. 
will, of capacity to make, 4-18 [s. 367]. 

BUSineSS- 

alionatioii by manager for purposes of, 291 [s. 246j. 

widow for payment of debts, 210 [s. 194 -AJ. 
ancestral, 264 [s. 234]. • 

debts contracted bp manager for family business, 323 [s. 240]. 
inherited by widow, 210 [s. 194-A], 
now business, 266 [s. 234 (2) ]. 

Caste- 

adoption and, 560 fa. 480 (2)]. 

• Caste Disabilities Removal Act, 1850, 2 [s. 4 (i)], 101 [a. 97], 691 [s. 524 J. 
casto questions, 5 [s. 5J. 

civil rights not lost by degradation from 2 [s. 4 (i)J. 
enumeration of castes, I | s. 1]. 

’ Kayastlias, 1 [a. 1]. • 

loss of, whether affects rights of guardianship, 591 |s. 524], 

of maintenance, 619 [s. 565]. 
of succession, 101 [s. 97]. 

Marathas, 1 |s. 1], • 

marriage and, 523 fs. 435). 
principal castes, 1 [s. 1 ]. 

son born after expulsion from caste, rights of, 101 [s. 97]. • 

Charitable endowments— See Endowments. 

Chastity— See Unchastity 
Christianity— 

conversion to, whether efforts exclusion from inheritance, 101 fs. 97]. 
and succession, 7 [s. 7 (2)]. 

whotlicr operates as dissolution of joint family, 427 [s. 334]. 

Collaterals— 

daughters of, as heirs in the Bombay Presidency, 81 [s. 70]. 

debts incurred b%^cft4 [s. 288]. • 

property inherited from collaterals is not ancestral property, 240 fs. 223 (3)]. 

Commentaries— * 

as a^ource of law, 10 [s. 9]. 

duty of courts to administer law as found in, 10 [s. 9]. 
schools antf commentaries, 12 [s. 12J. 
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Compromise-- 

father, l*y, 202 fs. 2IS), 
guardian. by, 500 [s. 530). 

widow or other limited heir, by involving alienation--- * 

elaims made by next reversioner, of, 210 [A 194]. 
where reversioner is a party, 205 [s. 192]. 

is not n party, 207 [s. 193]. • 

Concubine - 

maintenance of, 009 fs. 053]. 

Conjugal rights— 

restitution of, 533 fs. -114J. 

Contracts— 

fndjjin Contract. Act 9 of 1H72, 4 |s. 4|. 
manager of joint family business, by, 279 fs. 241], 
married woman, by, 157 fs. 105j. 
natural guardian, by, 594 [s. 529]. 

Convert— Nee (’onversion. 

applicability of Hindu law to converts to Hinduism and their descendants, 5 [s. f>]. 
eivil rights whether lost by conversion, 2 [s. 4 (I)]. 
converts to Christianity, 7 |s. 7 (2) |. 

eonverts to Hinduism, treated as Madras for purposes of marriago, 523 [s. 435(21 
converts to Mahnmedanixm, applicability of Hindu Law to, 8 |s. 7 (4) ]. 4 

eonverts to Mahomcdauism ; Klyijas and Cutehi Memons, 631 [s. 582J. 
son born after conversion, rights of inheritance of, 101 [s. 97J. 

Conversion— <Ste Converts. « # * 

Caste Disabilities Removal Aet, 185j>, effect of, 101 [s. 97J. 

Christianity, to, and succession, 7 |c. 7 (2) ]. 

eivil rights whether lost by, 2 fs. 4 (1) ). 

coparcener, of, and dissolution of joint fanjily, 427 [s. 334]. 

Cutclii IVfoinniis, 031 fs. 582J. 

father, of, and guardianship, 5&1 [s. 525]. 

husband of, and wifoY right of maintenance, 612 fs. 557J. 

Khojas, 031 r.s. 582J. 

Mahoincdanisni, to, and right to give in adoption, 55{1 [.«. 478], 
and succession, 8 fs. 7 (4) ]. 

marriage, whether dissolved fty conversion, 531 fs. 441 (2)]. 
minor of, and guardianship, 592 [s. 527J. 
mother, ol, and guardianship, 591 [s. 520], 
partition and, 427 ]s. 334]. 

succession, right, to how far affected by, 101 fs. 97]. 

Coparceners— See Coparcenary, Coparcenary property, 
absent coparcener and partition, 398 fs. 313]! 
adoption of sOlo surviving coparcener, effect of, 508 fs. 494 (^2^ 
alienation by manager, when binding on coparceners, 279 fs. 212J. 
alienation by— See also Alienatiolri. , 

coparcenary property, of, 301-303 |s«. 255-257], 
undivided coparcenary interest, of, 303-323 |ss. 258-260]. 
unajcthori.cd, right to sot aside, 3^3-334 [ss. 207-2701. f 
attachment of coparcener’s interest, 345 fs. 289]. 
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Coparceners— conul. 

bequest of eopnrecnarv property by sole suiviv ing coparcener, -140 [s. 308 (2) (ii)]. 

• undivided interest by a eopareener, Mitakshara, 441) [s. 308], • 

• ’ Payablia.ua, .‘141 [s. 282j. 

eopareenary interest.,^18 Is. 2Hi). 

<H*bts contracted by manager, coparcener's liability for, 204 [s. 234 (1) J, 270 [s. 210]. 
decree against- manager, when binding on coparceners. 201) [s. 2,13]. 

■ devolution of deceased coparceners share, Mit.. 255 [s. 22'.)] ; Day., 310 [s. 281], 
^disqualified coparcener and partition. 402 [s. 318|. 
female coparceners and partition. Payabhaga, 434 [s. 34S|. 

females, whether can be coparceners with initios, Mit.. 23!) |s. 217]; Day.. 337 ]s. 277]. 
gift of undivided share by a coparcener, Mitakshara. 303 |s. 2.181. 

Payabhaga, 311 ]s. 2821. 

illegitimate children of a Christian father by a Hindu motlici, whether Hindu law' 
of coparcenary applies to, 0 )s. 0 (iii) |. 
insolvency of, 31 0 ]s. 2<*5]. 

joint f;i nfily linn, qffeet ol death of a enparccinr on. 20> 4 [s. 234 (I) (i) |. 
limitation, otToct of addition of a coparcener alter expiiy of, 2f)S [s. 252 |. 
lnaintcnancc of, out of coparcenary property, (504 |s. 543]. 
marriage expenses of male coparceners and their daughters, 530 [s. 4 10 |. 
minor coparcener and partition, Mit., 35)4 [s. 308) ; Pay., 434 [s. 3481. 
moitgage of undi\ ided eopareenary interest, Mit., 303-304 |ss. 259-200| ; Pay., .‘Ml 
* |s. 282], 

mortgage, suits on, and parties to, 25)3 [s. 251 + 
mortgagee from, rights of, 314 |s. 2(53 |. 

non-separating copaveeners i>n partition, status o$. 415) | s. 32S (3)| 
parties to suits, 25)3 |s. 251 |. 

partition, right to demand, 35)3 fs. 300 |. I’aitition. 

presumption as to business carried on by a eopareener, 205) | s. 234 (4) |. 

as to eopareenary and ^npareenary property, 2tiO [s. 2331. 
purchaser of undivided share, rights of, Mit., 301 [s. 201 | ; Day., 340 |s. 2SO], 

" joint possession, to, 305 [s. 201 (1)|. 

mesne prolits, to,#310 |s. 201 (3)|. 
pail it ion, to, 30!)-91 I |s. 201 (2) to (5)]. 

, speeifie performanee, to, 3J2 [s. 201 (7)]. 

renuneiation of share by, 315 ]s. 20tj. 
rights of coparceners, 270 [s. 235]. 

accounts, to demand, 272 235 (0)|, 27 4-27(5 fss. 238, 231)]. 

aluwatioiv>f undivided interest, Mit-., 272 [s. 235 (7)}, 304-300 |ss. 250, 200] ; 
Day., 341 fs. 282]. 

defined share, under the Dayabhaga, 3351 | s. 2701. 

erecting building on joint family land with consent, light of, 272 (s. 235 (4)J. 
exclusion from joint family propeity, on, 271 [s. 235 (3a)]. 

income, whether entitled to specific share of, Mitakshara, 270»[s. 235 (2)| ; Day., 
m 341 [s. 28^. 

joint possession and enjoyment, right to, Mit., 271 [s. 235 (3)]; Pay., 330 [s. 270J. 
maintenance, right of, 274 [s. 237J. Src. Maintenance. * 

•partition, right to enforce, Mit., 272 [s. 235 (5)] ; Day., *142 )s. 2851. 
possession, unity of, 270 [s. 235 (l) ]. » t 

succession and survivorship, Mit., 272 fs. 235 (8)]; Day., 340 [h. 281]. 
suing alone as representing family, right of, 290-207 [s. 251 (5), (0)|. 



698 


INDEX. 


Coparceners— conid. 

salt) of undivided share by private contract, Mitakshara, 303, 304 [ss. 259, 260j. 

Dayabhaga, 341 [s. 282]. 

sale of undivided sharo in execution, Mit., 345 [s. 289]; Day., 340 [s. 280]. 
separate property, rights over, 243 fa. 222], 
share of, undefined, Mit., 238 [s. 216]. 

defined, Day., 339 [s. 279]. 
sole surviving coparcener— 

devolution of property held by, 25 [s. 34 (2) (ii) ]. 
powers of, over joint property, 302 [s. 257]. 
son, after-born, of a disqualified coparcener, and partition, 106 [s. 109]. 
suits Ly, 293 [s. 251J. 

succession, devolution of deceased coparcener’s share by, Dayabhaga, 340 [s. 281]. 
survivorship, devolution of deceased coparcener’s sharo by, Mitakshara, 255 [a. 229]. 
who are, Mitakshara, 233-238 [ss. 213-215]. 

Dayabhaga, 337 [s. 277]. 

Coparcenary —See Coparceners, Coparcenary property, 
definition of, 233 (s. 213J. 

formation of, Mit., 235 [s. 214] ; Day., 337 [s. 277]. 
genesis of, Mit., 235 [s. 214] ; Day., 337 [s. 277J. 
how created. Mit., 235 (s. 214 (2) J ; Day., 337 [s. 277]. 
limits of, 236 |s. 215]. 

undivided coparcenary interest, features of, Mitakshara, 238 [s. 216]. 

Dayabhaga, 339 [s. 279]. 

Coparcenary property— See Coparconcrs, Coparcenary, 
accretions to, 249 Ls. 223 (6)J. 
adopted son, rights of, in, 573 [s, o99J. 
adverse possession, 390 | s, 304J. 
alienation of, by father, 301 [s. 256]. 

manager, 279 [s. 242]. 
sole surviving eoparccnor, 302 [s. 257]. 
who can make, 301 [s. 255]. 
ancestral property, 243 [s. 223]. 

bequest of undivided interest, Mitakshara, 302 [s. 257], 449 [s. 368]. 

Dayablmga, 341 [s. 282J. 

bequest by father of his self-acquired property to son, 247 [s. 223 (5) ]. 
coparcenary interest, 238 [s. 2J0]. 

debts of coparceners, coparcenary property when liable for, 345 [s. 289]. 
devolution of, by survivorship, Mitakshara, 255 [s. 229]. 

by succession, Dayabhaga, 340 [s. 281]. 
distinguished from joint proporty of English law, 212 [s. 221 (2) ]. 
father’s power over ancestral property, Mitakshara, 249-251 [ss. 224-226]. 
gains of scionco, or learning, 257 [s. 231]. 

gift by father of his solf-acquired"property to son, 247 [s. 223 (5) ]. 

of ancestral property, 250-251 [ss. 225-226]. « 
gilt of undivided interest, Mitakshara, 303 [s. 258], 

Dayabhaga, 341 [s. 282]. 

incidents of, 242 [s 221]. 
income of, 274 [s. 237]. 
joint acquisitions, 253 [s. 228]. 

made with aid of joint family property, 253 [s. 228 (2) ]. 
without aid of joint family property, 253 [s. 228 (3) ]. 
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Coparcenary property— contd. 

male issue of coparceners, rights of, 242 [s. 221 (1) (b; ]. 
management of, 274 [s. 237]. 
marriage expenses, liability for, 530 [s. 440]. 
mdHgage of, see ‘ alienation ’ above. 

mortgage of undivided interest, Mitakshara, 303-304 [ss. 259-260]. 

• ' * Dayabhagn, 341 [s. 282]. 

Official Assignee, rights of, 318 [a. 265J. 
parties to suits relating to, 293 [a. 251]. 
partition, liable to, 389 [s. 303]. 

porsons entitled to, 236 [s. 215]. 
share allotted on, 246 [s, 223 {4/ ]. 
presumptions as to, Mitakshara, 260 fs. 233]. 

Dayabhaga, 342 [a. 286]. 
property inherited from— 

collaterals, 246 [s. 223 (3)]. 
females, 246 [s. 223 (3) ]. 
maternal grandfather, 245 fa. 223 (2) ]. 
paternal ancestor, 243 [s. 223 (1) ]. 
property thrown into common stock, 251 [s. 227]. 
purchaser of undivided share, rights of, 304 [s. 261], 
sale of, see ‘ alienation' above. 

sale of, by father for payment of his debts, 369 fs. 295]. 

in execution of decree against father, 356 [h. 294], 
sale of undivided interest, Mitakshara, 303-304 [ss. 259-260]. 

Dayabhaga, 341 fs*. 282]. 

setting aside unauthorised alienations of, 323-334 fss. 267-270]. 
extent to which they may bt*sct aside, 4323-328 [ss. 267-269]. 
who may suo for, 328 [s. 270]. » 

sole surviving coparcener, alienation by, 302 [s. 257]. 
son’s interest in, Mitakshara, 285 fs. 224]. 

Dayabhaga, 336 [». 273J. 
survivorship, devolution by, 242 [s. 221 (1) (a) ]. 

# ’unobstructed heritage, 240 |s. 218], 241 [s. 219]. 

what is, Mit., 241 fs. 220], 243 [s. 223], 251 Ls. 227], 20* [s. 228]; Day., 339 [s. 278]. 

Court-fee— . 

• • 

declaratory suit by reversioner, 225 [s. 205]. 

Co-widows— 

adoption by, 547 [s. 462 (8)], 551 fs. 463 (4)], 552 [s. 470]. 
alienation by ono of, without consent of others, 187 [s. 181C] 
joint tenants, whether take as, 39 [s. 43 (4)J. 
partition between, 39 [s. 43 (4)]. 

Creditor— See Debts. 

creditor’s s&it %#nf limitation, 350 [s. 292]. 

• for money lent, 603 [s. 416]. 

Crown— • 

esfheat to, Mit., 74 [s. 69] ; Day., 98 [s. 92] ; Stridhana, 154 [s. 158]. 

grant of land made by the Crown, 445 [s. 362]. , 

maintenance, liability of Crown fdl-, when property taken by escheat, 605 [s. 544A]. 
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Custom— 

adoption, custom prohibition, 534 [s. 445J. 
as a source of Hindu Law, 9 fs. 8], 15 [s. 15]. 
basis of, 10 fs. 8 (3)|. 
burden of proof of, 17 fs. 19|. 

conflict between custom and text how settled, 15 [s. 15' 
discontinuance of, 10 [s. IS], 
divorce by, 530 fs. 441 ]. 
essentials of, 10 fs. 17]. 

exclusion from inheritance of daughter by, 42 [s. 43 (5) ]. 
family custom, 10 fs. 17 (2) ]. 
invalid custom, 17 |s. 20]. 

judgment relating to existence of etfstoin when admissible in evidence,. lG.[s. L7J. 
kinds olf, 15 fs. 10]. 

local and family custom, distinction between, 16 [s. 18]. 
properly impartible by, 035 fs. 585]. 
stridhana by, 133 [s. 130J. 

Cutchi Memons—*svc Memons. « 

bequest in favour of unborn person, 032 fs. 582 J. • 

Cutchi Memons Act, and Mahomcdan law of succession, 034 [s, 583]. 

Hindu law, how far applies to, 030 fs. 582J. 
inheritance and succession, 030 (s. 582 (1) ], 634 [s. 583]. 
joint Hindu family system, how far applies to, 030 |s. 582 (2)]. 
marriage of, doomed to be in approved form, 520 [s. 429], 032 [s. 5S2J 
of Mombasa, 033 fs. 582]. 

Shariat Act, 1937, subject to the provisions of, <130-034 fss. 582-583]. 
survivorship, principle of, how far applies to, 030 fs. 582 (2)]. 
synopsis of Cutchi Menton casqs, 032-033 [s.*">82J. 
wills of, 032 [s. 582]. 

0 

Damdupat— * 

capitalization of interest by subsequent agreement, 014 [s. 598]. 

Contract Act, rule of damdupat not abrogated by, 4 fs. 4]. 

Deccan Agriculturists’ Relief Act and, 043 [s. 59flj. 
definition of, 043 [s. 590J. 

frosh bond for principif'. and interest, 044 fs. 598]. 

Limitation Act and, 043 fs. 590]. 

mortgage after Transfer of Property Aet, 047 fs. 003]. * 

mortgage of immoveable property without possession, tvlO [s. 002]. 

mortgagi with possession, 040 fs. 002 (2) ]. 

persons entitled to claim benolit of the rule, 045 fs. 001 ]. 

places in which rule applies, 645 fs. 000], 

pledge of moveables, 046 [s. 002] 

principal, what, is for purposes of the rule, 044 [ss. 597-598]. 
suit, does not apply after dato of, 044 [s. 599]. 
trahsaetions to which rule applies, 040 [s. 602]. 

Usury La'tts Repeal Act and, 643 [s. 596]. 

Dancing girls— « 

adoption of daughters by, 504 fs. 487]. 

I 

sons of, application of Hindu law to, 6 fa. 6 (vi) ]. 
succession to p.oport'y of, 150 [s. 104]. 
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Datta Horn am— 

ceremony of, and adoption, 500 [s. 490J. 
• *' 

Dattaka adoption— See Adoption. 

Dattaka CJiandrika—’ 

a worjc on adoi>tion, 13 [s. 13J. 


Dattaka Mlmamsa— * 

a jvork on adoption, 13 ts. 13]. 

Daughter¬ 

's an heir to her father —Mit., 40 [ s. 43 (5) ], 82 [s.72 (7)J; Day., 95 [s. 8S (5)]. 

, exclusion from inheritance by custom, 42 [s. 43 (f») J. 
illegitimate daughter, 42 [s. 43 (5)J. 
priority among daughters, Mitakshara,^10 [s. 43 (5)]. 

Davabhaga, 95 [s. 88 (5)]. 

survivorship among daughters, 23 (s. 31], 41 fs. 43 (5)], 82 [s. 72 (7)]. 
uncliastity of, and inheritance, Mitakshara, 41 [s. 43 (5) J, 10O [s. 90].' 

Dayabhaga, 95 [s. 88 (5) ], 100 [s. 901. 

whether takes an absolute or a limited estate : Bombay, 41 [s. 43 (5)], 101 


[s. 170 (2) ]. 

Other provinces, 41 [s. 13 (5)], 
159 |_s. 108 (4)]. 


ns an heir to her mother's stridhana -- 

Dayabhaga, 152 [s. 155], 153-154 [ss. 150-1571. 

Madras, 147 fs. 152J. 

Mavuklia, 113 [s. 151], 

Mitakshara, 140 |s. 147]. f 

Mitlula, 149 | s. 153]. 

uncliastity whether a lmi to inheriting atridhana, 134 |s. 139]. 
vihelhor takes an absolute or a limited estate : Bombay, 103 fs. 1711. 

*- Other provinces, I0O fs. 109| 

bequest to. 130 [ s. 143]. 

daughters of descendants and collaterals as heirs in Bombay, SI [s. 701. 
gift to, by father, 250-251 fss. 225-22r>]. . 

by mother on occasion of marriage, ISO fs. 181 II (v) |. 
i when absolute, 130 ]s. 143]. 

illegitimate daughter arid maintenance, 009 fs. 5521. 
maidenhood, property acquired during, 133 [s. 137). 
maintenance of, 0O0 fs. 54b*J. 

marriage expenses of, 390 [s. 304J, 530 fs. 440], • 

partition, suit for, and party, 424 fs. 333 (2) (b) (iv) ). 


Daughter’s <Jaugh$er— 

as an heir under Act 2 of 1929, 45 [s. 43 (13B)]. 

before the Act in Bombay, 72 fs. 50]. 
before the Act in Madras, 72 [s. 50]. 

whethor takes limited or absolute estate, 15 [s. 43 (13U)]. 159 [s« I OS], 
1 (« fs^i70], 

as a sttidhano heir— - 

Madras schnt>1, 147 fs. 152] 

Mayukha, 143 fs. 151J. 

Mitakshara, 140 fs. 147]. 

Mithila, 149 fs. 153]. 
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Daughter’s daughter— contd. 
maintenance of, 606 [s. 547]. 

whether take per stirpes or per capita, 24 [a. 32], 165 [s. 160], 

as tenants in common or as joint tenants, 165 [s. 159]. 

Daughter’s daughter’s son— 

as a bandhu, Mitakshara, 49 [s. 46], 55 [s. 47]. 

Daughter’s daughter's son’s son— 

whether a bandhu, 55-56 [s. 47]. 

Daughter’s husband— 

as a stridhnna heir under Dayabhaga, 162 [s. 165], 163 [s. 167]. 

Daughter’s son- 

ex an heir to his grandfather, Mit., 42 [s. 43 (6) ], 82 [a. 72 (8)J ; Day., 95 [s. 88 (6)]. 
survivorship among daughter’s sons, 23 [s. 31], 42 [s. 43 (6)], 245 [s. 223 (2)]. 
whether take per capita or per stirpes, 42 [a. 43 (6) ]. 
as an heir to slritlhana — 

Dayabhaga, 153 [s. 155], 153 [s. 157]. 

Madras school, 147 |s. 152]. 

Mayukha, 143-145 [s. 151J. 

Mitakshara, 140 [s. 147J. 

Mithila school, 149 [s. 153]. 

whether take per stirpes or per capita, 24 [s. 32], 155 [s. 160], 
whether take as tenants in common or as joint tenants, 155 [s. 159J. 

Daughter’s son’s son— 

as a bandhu, Mitakshara, 48 [s*/46], 66 [s. 54 (2)J. 
as an heir, Dayabhaga, 95 [s. 88 (6) ]. 

Daughter’s son’s son’s son— 

whether a bandhu, 55-56 [s. 471. 

Daughter-in-law- 

maintenance of, 605 [s. 544], 618 fs. 5641 

Dayabhaga —See Dayabhaga School. 

distinguishing features of Dayabhaga, joint family, 336 [s. 272]. 

inheritance, distinc.ion between Mitakshara and Dayabhaga systems, 99 [s. 95]. 
principal woik of authority in Bengal, 11 [s. 11], 

Dayabhaga School- 

ancestral property according to, 337 [s. 276]. 

co-hcirs who take as tenants in-eomnion and thoso who take as joint tenants, 23 

[«- 31 ( 2 )]. 

debts, 388 [s. 302]. 

difference from the Mitakshara school, 11 [s, 11], 18 [a. 22], 18 [s. 24], 23 [s. 31], 28 
[s. 36], 99 [s. 951, 100 [s. 96], 119 [a. 12J], 433 [s. 347]. 
fomalo heirs, 76 [s. 61]. « 

inheritance of males, 88-98 [ss. 78-94]. 
partition. 433-439 [sa. 346-365]. 

stridhana, according to, 117 [a. 120], 151-154 [as. 154-157]. 

distinction between Mitakshara and Dayabhaga, 110 [s. 121], 
succe&jpn to, 117 [s. 120], 151-154 [sa. 154-157]. 
unchastity of female heirs whether a bar to succession to males, 100 [s. 96 (2)]. 
works of authority in, 11 [s. 11]. 
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Dayakraiga Sangraha— 

a work o! authority in Bengal, 12 [a. 11 (4)]. 

Dayatatwa— 

a wtylc of authority in Bengal, 11-12 fa. 11 (4)J. 

Deafness-— • 

^liethcr effects exclusion from inheritance, 102 [s. 98]. 

share on partition, 105 fs. 100]. 

Debts— 

' acknowledgment of, by guardian, 589 [s. 521J. 

• by manager, 292-298 [s. 249]. 

by widow, 212 [s. 190]. o 

alienation by father for payment of his debts, Mit., 809 [s. 295] ; Hay., 988 [s. 302 ]. 

neither for legal necessity nor for antecedent debt, 370 |s.290J. 
by limited heir for payment of debts of last full owner, lK3,[s. 181A 
(2) (iv)]. 

• by mauager for payment of family debts, 27!) [s. 242]. 

# by widow for*payment of debts incurred in business, 210 |s. 194A !. 
antecedent debts, ffhat are, 309 fs. 2951. 

burden of pr«iof, 371 [s. 295 (2)J. 
where proved in part only, 381 [s. 297]. 
attachment of coparcenary interest for coparcener's debts, 315 |s. 2S!»|. 
attachment of coparcenary property for father’s debts, 357 [s. 29IA|. 
avyavaliarilca debts, 383 [s. 298 (8) |. 
business, debts contracted for, 270 fs. 2 40]. 

coparceners, liability of undivided coparcenary interest for debts of, 345 |s. 289]. 
coparcenary property, liability of, for coparcener's debts, 315 |s. 289]. 
discharge for ilebts, manager’s powcV to give, ‘*92 |s. 2ISA], 

Dayabhaga, law of, 388 | s. 302 [. 

execution proceedings, eonstiuetion of, 300 ].«. 29411 (5)]. 

taken after father's death, 308 |s. 2910]. 
family business, manager may contract debts for, 204 [s. 2341- 
father’s debts, 311-388 | ss. 288-302J. 

• liability of sons for, 347 fs. 290]. 

mortgage of family property by father for paymen* of his debts, 309 |s. 295]. 
sa'e of family property by father for payment of his debts, 309 |s. 295). 
salo of family property in execution of decree against, father, 350 (s. 29 4]. 
grandson’s and great-grandson’s liability for giandfathcr’s debts, 347 |s. 290], 350 
[s. 291 ]. 

heirs, liability of, for ancestor’s debts, Mitakshara, 344 [s. 288]. 

^ Dayabhaga, 388 [s. 302], 

immoral or illegal purposes, debts incurred for, 382 |s. 298], 

burden of proof, 300 [s. 294LI (4)], 371 [s. 295 (2)). 
joint family property, liability of, for father’s debts, 347 (h. 290]. 
limitation and creditor’s suit, 354 [s. 293]. 
maintenance, ^priority of debts over, 003 [s. 540], 624 [s. 570]. 
manager, power 6f, to contract debts for family, 276 [«. 240 J. 

’* to give valid discharge for, 292 [s. 248A]. 

mohuvt, power of, to contract debts, 500 fs. 415 (1)]. 
partition, provision for family debts on, 390 fs. 304]. 

* debts contracted by father after, 347 [s. 290]. 
pious obligation of son,-etc., for payment of ancestor’s debts’, 347 ^s. 2901. 
relinquishment of debts, manager’s power of, 293 [s. 250]. 
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Debts— canid, 

salo nl coparceners’ interest in undivided coparcenary property for payment of 
his debts, 315 \h. 289]. 

sale of copareenaiy property lor father’s debts, 356 fa. 294], 364 [s. 2941J (2)], 
366 [s. 29 Mi (."1)1. 

separate property, liability of, for debt.s, 344 [s. 28K], 

.'•hi brut, power o|, to contract debts, 500 fs. 415 (l)| 
sun's liability for fathers debts, 347 fs. 290 j. 

after paitition, 349 [s. 299 (6)|. 

suit by creditor, against whom may be filed, 359-353 [s. 292 (I) to (4)]. 

suit for, contracted by father before partition, 359 |s. 299J. 

surety, son’s liability for debts of father as, 382 |s. 2981. 

time-liarre.l, 3S5 [s. 299]. 

widow, debts contract*d by, 211 [s. 1951. 

Debutter property -Sn Edowments. 
alienation of, 5(!9 [s. 415 |. 
meaning of, 497 |s. M3|. 

Decree 

against benamidar, 653 | s. 6191. 

father for bis personal debts, 345 [s. 2S9|, 356 [s. 291]. 
as mummer, 391 |s. 251]. 

mummer, when bmdim' on coparceners, 299 fs. 253J. 
minor without- sanction of Court, 292 [s. 24SJ. 
ninhiinf, when hindnm on his successors, 592 |s. 417]. 
f-hihuit, when hindnm oil bis successors, 592 [s. 417). 
widow, when hindiim on reversioners, 219 |s. 199]. 
mortgage, against father, 364 [s 2')lli (2)]. 

Dedication- Sn Endow incuts. 

Devasthanam— 

distim tion between <Irnt*thannm, and math, 497 fs. 413J. 
meaning of, 197 |s. 413 |. 

possession and management, of property dedicated to, 497 [s. 413J. 

Devesting of estate - {/ 

executory bequest. 174 |s. 389]. 
on adoption by widow, 577-589 [ss. 591-596], 

Dharam— 

gift or bequest to, 199 [s. 195], 631 fs. 582], 

Disability —Nie Exclusion from inheritance, and Exclusion from partition. 

Disciple— 

as heir, Mit-., 74 |s. 57 |; Day., 97 fs. 91 J. 

Diseases— 

incurable, whether effect exclusion from‘inheritance and from partition, 101 fs. 98], 
195 [». 106 f 

Disinheritance— 

sons, wife, and other heirs, of, 413 [s. 368], 

Disqualification —6’<V Exclusion from Inheritance, and Exclusion from Partition. 

Divorce- 

custom, by, 5$l fs. 441). 

Hindu law, under, 530 [s. 441]. 
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Divorce— contd. 

Indian Divorce Act (1869), 532 [s. £41]. 

Indian Majority Act not applicable to Hindus in matters of, 3 [s. 4 (vi)}, 587 [s. 616]. 
Native Converts Marriage Dissolution Act (1866), 531-532 [s. 441]. 

Donatio* Mortis causa— 

rocognised in Hindu 446 [s. 365]. 

Dravlda School —See Madras School. 

Dumbness— 

exclusion from inheritance, 101 [s. 98]. 

share on partition, 105 fs. 106). 

Durga Pujah— 

endowment for performance of, 490 [s. 404]. 

Dwyamushyana— 

rights of inheritance of a, in natural and adoptive families, 563 [s. 486]. - 

Election— 

reversioner, by, with regard to alienation by widow, 202 [s. 190]. 

Endowments - 

alienation of endowed property, 500 [s. 415). 
charge in favour of, 494 [s. 408A]. 
creation of, 492 [s. 407]. 
ctf-pres, doctrine of, 510 [s. 421 (4)]. 

debts, power of shelmit, or mnhunl to contract, 500 [s. 415]. 
debulter property, alienation of, 500 fs. 415J. 

creditor, right of, against, 493 [s. 407A]. 
meaning of, 497 [s. 413]. 
decree against ahebnit or moliunt, 5(J4 [s. 417]. 
dedication, irrevocability of, 510 [s. 421 (4)]. 

. charge on estate, by way of, 493 (N. 408], 491 |s. 408A], 
evidence of, 495 fs. 409]. 

may be complete or partial, 493 fs. 408], 491 fs. 408A]. 
rules of construction, 493-496 fss. 407A-411]. 

«(f vnathnnam and math, distinction between, 497 [s. 413]. 

• management of property dedicated to, 497 [s. 413J. 

meaning of, 497 [s. 413]. 
dharam, gift or bequest to, 490 fs. 405J. 
dharmakarla, 499 [a. 414]. 
female manager, 498 |s. 413], 
founder, rights of, 509 [s. 421J. 
gift or right of management, 508 [s. 420 (2)]. 
idol a juridical porson, 498 [s. 413]. 
idol, bequest to, 495 fs. 410]. 

oilorings made to, 510 fs. 422]. 
property held by, 498 [s. 413]. 
removal of, 608 fs. 420]. 
suit by or &£*mst, 498 [s. 413]. 
illusory, 493 [a. 407A]. 

income of endowed property, power of shebail'ar mohunt over, 499 [s. 414 (2)]. 
instances of, 490-491 [ss, 404-406]. 
limitation, suits relating to, 513 [s. 426]. 
lunacy of jpohunt, 498Xs. 413]. 
of ahebait , 498 [s. 413]. 


23 
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Endowments— eontd. 

tnalh, moaning of, 497 [s. 413]. 
object of, 497 [s. 413]. 

# possession and management of property dedicated to, 497 [a. 413]. 

property held by, 497 [s. 413]. 
mohuvt, decree against, 504 [s. 417]. 

devolution of oflico of, 504 [a. 418]. 
moaning of, 497 [s. 413]. 

* offerings made to, by«his followers, 510 fs. 422]. 
office of, whether liable to partition, 506 [s. 418 (2)]. 
position of, 499 [a. 414]. 

removal of, 511 [a. 423]. 

• right of, to sue, 497 [a. 413]. 
partial dedication, 494 [a. 408A]. 
perpetuities, rule against, 470 fs. 385]. 
private endowments, 512 fs. 424]. 

Religious Endowments Act 20 of 1863, 512 [a. 424]. 

remainder, bequest or gift in, to endowment, 497 fs. 411]. 

removal of shebaits and mohvnts , 511 [s. 423]. 

sale by shebnit or wohnnt of right of management, 5()7 fs. 420 (l)]. 

sehomo of management, 511 [s. 423]. 

shebnit , decree against, 504 fs. 417]. 

bonami purchase of debutter property, by, 499 |a. 414 (2)]. 

devolution of office of, 505 [s. 419], 509 fs. 421]. 

meaning of, 497 fs. 413]. 

partition of office of, 50 n fs. 419 (2)]. 

position of, 498 fs. 414]. 

removal of, 511 fs. 4‘ > 3]. | 

right of, to sue, 497 fs. 413]. 

right to nominato successor by will, 507 [s. 419 (3)]. 
subject-matter of endowment, 492 fs. 400], 
suporstitious uses, validity of endowments for, 490 fs. 404]. 

Transfer “of Property Act, sec. 123, and endowments, 492 fs. 407]. 
transfer of right of management, 507 fs. 420]. 

Trusts Act 2 of 1882 jvhether applies to, 492 fs. 407]. 
trustees, interposition of, whether necessary, 492 fs. 407]. 
trustees, vesting of property in, 497 fs. 413]. 
will, endowments created by, 492 |s. 407 (I)]. 
worship in temple, right of, 507-508 fs. 425], 

feo for admission, 508 fs. 425]. 


Equities— 

on setting aside alienations, Ijy a widow, 198 fs. 188], 

by a coparcener in Bombay and Madras, 323 (s. 268 (2)]. 

in Bengal and U. F., 325 [s. 269 (2)]. 

Escheat— 


maintenance,* and, 605 fs. 544A], * 

when Crown takes by escheat, Mit., 74 fs. 59]; Day., 98 fs. 92]; Stridhana, 154 
fs. 158]. 

Estoppel— ' «• 

i 

adoption and, 583 fs. 513]. 

roversionor, to alienation by widow, of, 202 fs. 191], 205 [s. 192]. 
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Exclusion from inheritance— 

after jborn son of disqualified heir, 105 [s. 105]. 
blindiioss, 101 [s. 98]. 

Caste Disabilities.Removal Act, 1850, effect of, 101 [s. 97], 104 [s. 102]. 

cast**, loss of, 101 (s. 97]. 

conversion from Hinduism, 101 [s. 97], 

deafness, 102 [s. 98]* # 

disability arising after succession, 104 [s. 103]. 
disability does not exclude lieir of disqualified person, 104 [s. 102]. 
oxcept where heir is an adopted son, 104 [s. 102]. 

^ disability only personal, 104 [s. 102], 
disability, removal of, after succession has opened, 105 [s. 104]. 
dumbness, 102 fs. 98J. *’ 

effect of, 104 [ss. 101, 102], 105 fs. 105]. * 

females, grounds on which they may be excluded from inheritance, 104 fs. 100], 

Hindu Inheritance (Removal of Disabilities) Act, 1928, 3 [s. 4], 102 [s. 98], 

idiocy, 102 Is. 98]. 

lameiffcss, 102 fs. 98]. 

lcprosy,«102 [s. 9JH. * 

lunacy, 102 [s. 98* 

maintenance of disqualified heirs, 107 fs. 110]. 
mental defects, 102 fs. 98J. 
murder and, 103 fs. 99]. 
physical defects anti, 101 fs. 98]. 

, religious order, adoption of, 107 |s. 111], 
removal of disability, 105 |s. 104]. 
subsequent disability, effect of, 101 [s. 103]. 
unchastity of female heirs and, 100 |s 96]. 

Exclusion from joint family property— • 

limitation against excluded member, 271 [s. &15 (3a)]. 
rights of excluded coparcener, 271 fs. 235 43a) ]. 

Exclusion from partition — »SVe Exclusion from inheritance, 
after-born son of disqualified coparcener, 106 fs. 109]. 
disabilities which bring about. 105 |e. 106]. . 

Hindu Inheritance (Removal of Disabilities) Act, 1928, 106 fs. 107 (2^J. 
lunacy at time of partition and, 106 fs. 107]. 

<knuintciianco of disqualified coparceners, 107 [s. 110], 
religious order, adoption of, and. 107 fs. 111], 
removal flf disability, 106 fs. 108]. 

Executors— * * 

power of, to disposo of property, 458 fs. 376A]. 
probate, where necessary, 456 fs. 375]. 
vesting of estate in, 457 fs. 376]. 

Executory Jaequc^t— ’ 

executory bequest, 474 [a. 389]. 

Factum valet- 

adoption, and, 523 |s. 434). 
marriage and 522 [s. 434J. 

Family business— AVe. Ancestral business, 
a heritable assct,*£o4 [ s. 234J. 
debts contracted by manager for, 276 fs. 240]. 

t by widow for, 210-212 fss. 194A, 195]. 
enquiries as to necessity for loan, 276 fs. 240 (3)]. 
joint family firm, characteristics of, 264 [s. 234]. 
manager, powers of, 27<0 [s. 241]. 
minors, liability of, 264 [s. 234], 2\6 [s. 240]. 
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Father- 

adoption, alienations by adoptive father perior to, 580 [s. 508]. 

no bar to disposal of separate property by adoptive father by gift or will, 
572 [«. 498]. 

right of father to give his son in, 559 [s. 475]. ' 

adoptivo father, whether entitlod to inherit to adopted sort, 570 [s. 495]. 
adult son, when father bound to maintain, 605 [s. 645]. 
alienation by, of ancestral property— See Alienation, 
ancestral immoveable property, 'gift by father of, 250 [s. 226], 
ancestral moveables, gift by father of, 260 [s. 225]. 

ancestral property, father’s interest in Mitakshara, 249-250 [ss. 224-225]. 

x Dayabhaga, 337 [s. 274]. 

as an ln.ir to his son, Mit., 43 [s. 43 (8)], 83 [a. 72 (10)] ; May., 87 [s. 77 (7)] ; 

Day., 95 [s. 88 (7)]. 

bequest by father of his separate property to his son, 247 [s. 223 (5)]. 

of ancestral property by father, 449 fs. 368]. 
change of religion by, and guardianship, 591 [s. 525]. t 
compromise of suit by, 292 [s. 248]. , 

decree against, as manager and res judicata, 301 [s. 254]. 
gift by father of his separate property to his son, 247 [s. 223 (5)1. 
gift of joint family property in general, 440 fs. 357 (3)]. 
gift by father to his daughter is snvdayika , 137 [s. 143]. 
guardianship, right of father to, 588 (s. 518]. 

insolvency of, 317 [s. 265 (2)]. 1 

liability of sons for debts of, 344 fs. 288], 347 [a. 290]. 

maintenance of minor sons and unmarried daughters by, 605 606 [ss. 545-546]. 
marriage, right of father to givo dauglitcr in, fi 20 fs. 4331, 522 [s. 434]. 
part ition between the sons, right oi’ father to effect, 407 [s .323 ]. 
partition, share on, between father anl sons, 403 fs. 321 (1)J. 
by will, 408 [*. 324]. 

release by, of his interest in ancestral property, 249 [s. 224], 
sale by father of joint family property for payment of bis debts, 309 [s. 295]. 
sale in execution of deeree against father for his debts, 356 fs. 294]. 
separate property, power over, 243 fs. 222]. 

/ttri'ihnna heir, as, 138-154 fss. 145-157]. 
daughter’s aulka, 139 fs. 146]. 

Dayabliaga, 152 fs. 155], 153-154 [ss. 156, 157].’ 

Madras school, 147 [s. 152 (3)]. 

Mayukha, 145 [s. 151 (III)]. 

Mitakshara, 140 [s. 147]. 

Father’s daughter’s son— See Sister's son. 

Father’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 66 [s. 54 (7)]. * 

Father’s daughter's son’s son— 

as a bandhu, Mitakshara, 66 [a. 54 ( (6)]. 

Father’s father—*WFathor. 

as an heir, Mit., 44 [s. 43 (13)], 84 [s. 72 (34)]; May., 87 [s. 77 (13)]; Day., 96 [a. 88 
(13)]. ' 
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Father’s father— eontd. 

aliarftibinn by grandfather of joint family proporty for payment of hia debts, 309 
[a. 295]. 

deb^s, liability df grandsons for grandfather’s, 348 [s. 290 (2)]. . 

sale of joint family property iu execution of docroo against grandfather for his dobts, 
350 [a. 294]. ‘ # 

Fatjier’s father’s daughter’s son— 

as a bandhu Mitakshara, 67 [s. 54 (17)]. 

Father’s father’s daughter’s daughter’s son— 

• as a bandliu, Mitakshara, (57 [s. 54 (24)]. 

Father’s father’s daughter’s son’s son— , 

as a bandhu, Mitakshara, 67 [s. 54 (23)]. 

Father’s father's father— 

as an heir, Mit., 46 l*. 43 (18)], 85 fs. 72 (49)]; Pay.. 96 ]s. 88 (19)]. 

Fathei’e father’s mother - 

as an Ijeir, Mit., 46 fst‘43 (17)1, «5 I s - 72 (48)]; Pay., 96 fs. 88 (20)]. 
estate taken by,dn inherited property, 159-164 |ss. 168-171], 

Father’s father’s sister’s son— 

as a bandhu, Mitakshara, 48 |s. 46 (4)], 68 [s. 54 (IT 3)J. 
as a sapinda, Dayabhaga, 96 [s. 88 (24)]. 

father's father's sister’s son’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (11 7)]. 

Father’s father’s son’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. (20)]. 

Father’s father's son’s dabghtor's daughter's son— 

as a bandhu, Mitakshara, 67 (s. 54 (T 31)% 

Father’s father’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 67 |s. 51*(l 29)]. 

Father’s father’s son’s son’s daughter’s son— 

• as a bandhu, Mitakshara, 67 |s. 51 (I 27)]. 

Father’s neaternal grandfather— 

as a bandhu, Mttaksharft, 68 [s. 54 (II I)]. 

Father’s maternal grandfather’s daughter’s son - 

as a bandhu, Mitakshara, 68 |s. 54 ([I 5)J. 

Father’s jnaterjial grandfather’s son - 

as a bandhu, Mitakshara, 68 fs. 54 (II 2)]. 

Father’s maternal grandfather’s son’s son— 

as a bandhu, Mitakshara, 68 [a. 54 (II 4)J. . 

Father’s maternal grandfather’s son's son’s son— 

as g bandhu, Mitakshara, 68 ]s. 54 (II 8). 

Father’s material grandfather's son’s daughter’s son— 

as a bandhu, Mitakshara, 68 [a. 54 (II 10)]. * • 

Father’s maternal grandfather’s son’s son’s daughter’^ son— 

as a banflhu, Mitakshara, 68 [s. 54 (II 20)]. 



710 


INDEX. 


Father’s maternal grandfather’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 08 [s. 54 (II 16)]. 

Father’s maternal grandfather’s daughter’s son's son— 

as u bandhu, Mitakshara, 68 [s. 54 (II 11)J. 

Father’s maternal grandfather’s son’s daughter’s son’s son— 

as a bandlm, Mitakshara, 08 (s. 54 (II 21)]. 

Father’s maternal grandfather’s daughter’s daughter's son— 

as a bnmlhii, Mitakshara, 68 fs. 54 (II 12)]. 

Father’s maternal grandfather’s son’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 68 fs. 54 (I{ 24)]. 

Father’s maternal great-grandfather— 

as a bandhu, Mitakshara, 70A. 

* 

Father’s maternal great great-grandfather— 

as a bandhu, Mitakshara, 70A. 

Father’s mother— * 

ns an heir to her grandson, Mit., 44 fs. 43 (12) |, 83 fs. 72 (13)]; May., 87 fs. 77 (11)]; 
Day., 06 (s. 88 (14)]. 

whether takes a limited or an absolute estate, 159 fs. 168], 161 fs. 170]. 
as a stridhana heir, whether takes an absolute or a limited estate—- 

in Bombay, 163 fs. 171]. i 

in other provinces, 160 [s. 169]. 

partition, rights on, Mitakshara, 40 T {s. 317]. 

Dayabhaga, 438 fs. 351]. 

suit for, whether is a nfeei*aiy party to, 424 fs. 333 (2) (ii)]. 

Father’s mother’s brother— /’ 

as a bandhu, Mitakshara, 68 fs. 54 (II 2)|. 

Father’s mother's brother’s son— 

as a bamlhu, Mitakshara, 49 fs. 40 (4)|, 68 fs. 54 (II 4)|. 

Father’s mother’s sister-* 

as a stridhana heir to maiden’s property, in Bombay, 138 [s. 145J. 

Father’s mother’s sister’s son— 

as a bandlpi, Mitakshara, 49 [s.Mo (4) |, 08 fs. 54 (II 5)]. 

Father’s paternal uncle— 

as an heir, Mitakshara, 40 fs. 43 (19) |; Dayabhaga, 90 [s. 88 (21)]. ■ 

Father’s paternal uncle’s daughter’s son— 

as a sapinda, Dayabhaga, 90 fs. 88 (31) |. 

Father’s'paternal uncle’s son— 

as an heir, Mitnltshara, 46 fs. 43 (20)] ; Dayabhaga, 96 fs. 88 (iS.)]. 

Father’s paternal uncle’s son's daughter’s son— 

as a sapinda, DnyabJjaga, 96 fs. 88 (32)]. 1 

Father’s paternal uncle’s son’s son— 

as an heir, Mitakshara' 46 [s. 43 (21)] ; Dayabhaga, 96 [s. 88 (23)]. ( 
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Father's sister— 

as a stridhana heir to maidon’s property in Bombay, 133 [s. 145]. 
as an heir in Bombay, 72 [s. 56], 78 fs. 64 (2)]. 

* in Madras, 72 [s. 56]. 

whether takes an absolute or limited interest in inherited property— 

* • in Bombay. 161 [s. 170 (2)], 163 [s. 171]. 

* in Madras, 159 [s. 168 (4)], 160 [a. 169]. 

Father’s sister's daughter’s son— • 

. as a bandhu, Mitakshara, 67 [s. 54 (I 24)]. 

Father’s sister’s son— 

as a bandhu, Mitakshara, 48 fs. 46 (4)J, 67 fs. 5-1 (I 17)]. 
as a sapindn, Dayabhaira, 96 [s. SS (IS)]. « 

Father’s sister's son's son— 

as i^bandhu, Mitakshara, 48 fs. 46 (4), 67 fs. 54 (I 23)]. 

Father’s son s daughter’s son— 

as a bamlhu, Mitakshara, 66 fs. 54 (I 5)]. 

Father’s son’s daughter’s daughter's son— 

as a bandhu, Mitakshara, 66 fs. 54 (1 11)]. 

father’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 66 fs. 54 ( 1 9)]. 

Father’s Son’s Son’s Son’s Son— * 

an heir, Mitakshara 46 (s. 43), * 

Fellow student— 

as heir, Mit., 74 T-s. 57]; Day., 97 fs. 91 ].* 

Female Bandhus— 

Bombay, in, 72 fs. 56J. 

• Madras, in, 72 fs. 56J. 

Female heirs— 

Benares and Mtllnla, in* 76 fs. 61 A], 77 fs. 62]. 

Bengal, in, 76 fs. 61 ]. 

Bombay, in, 77-81 fas. 64-70]. 

daughters of collaterals, 81 [s. 70]. 

# of descendants, 81 fs. 70J. 
half-sister, 79 (s. 66J. 
sister, 79 fs. 65J. 

widows of gotraja sapindas, 80 fs. 68]. 

of samanodakaa, 81 fs. 69]. _ . 

estate (limited o^absolute) taken by, or succession to property inherited from— 
females, in Bombay, 163 [s. 171]. 

in other province-, 160 [s. I(j9]. 
males? in Bombay, 161 fs. 170], 

in other provinces, 159 fs. 168] * 

Hindu Law of Inheritance (Amendment) Act, 1929, female heirs undor, 76-79. 

fss. CPA to 66]. • 

Madras, in, 77 [s. 63]. 
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Female heirs— contd. 

Mitakshara school, under, 76 [s. 61 A], 

powers of, over inherited property, 165-223 [ss. 174-2011. 

remedies against unauthorised acts of, 223-232 [ss. 202-211], , 

unchastity of, how far nffects exclusion from inheritance, 100 [b. 96], 139 [a- 139]. 

Firm— ' i 

joint family, 204 fs. 234]. 

insolvency of, 32i [s. 266], 

Fraud— 

adoption, consent to, when obtained by fraud, 567 [s. 491(2)]. 
bonaini,transactions and fraud upon creditors, 652 [s. 608]. 
gifts in fraud of creditors, 446 [a. 304]. 
marriage brought about by fraud, 518 [s. 427 (2)]. 
partition, reopening of, on ground of fraud, 428 [s. 337]. 

Funeral Expenses— 

alienation by widow for, 179 fs. 1S1A (l)]. t 

by manager for, 279 fs. 242], 282 fs. 243]. 
provision for funeral ceremonies of widowed mother on partition, 390 fs. 304]. 
widow, of, whether payable out of husband’s estate or out of her stridhana, 619 [s. 566 ]. 

Gains of Learning : gains of science— 

Hindu Gains of Learning Act, 1930, 258 fs. 231A]. 

whether separate or joint family property, 257 fs. 231], 258 |s. 231 A]. 

Gandharva— 

one of the unapproved forms of marriage, 519, [a. 428], 

Gift — 

acceptance, of, 441 [s. 358]. 

adopted son, gift, to, whero adoption invalid, 582 fs. 511]. 

adoption whether prevents disposal of sew irate propertv by adoptive father bv 
gift, 572*[s. 498], 

alternative and independent gifts, 474 [s. 388 ]. t 

ancestral property, gift* by father, 250 fs. 225], 440 fs. 357 (311. 

burden of proof whero gift made by a Hindu widow, 446 fs. 363]. ' 

class, gift to, 471 ]s. 386]. 

conditional, 478 fs. 396]. (( 

construction of deeds of gift, 458-461 [ss. 377-378], 481-489 [ss. 399 to 401]. 
coparcenary interest., of, 303 [s. 258]. 

creditors, gift in fraud of, 446 fs. 3641. , 

daughters, to, 136 fs. 143], 484 fs. 401]. 

defeasance, gift subject to, 474 [s. 389]. 

definition of, 440 |s. 356]. 

dhajam, gift to, 490 fs. 405]. 1 * 

disposition in favour of unborn person subject to prior disposition, .*69 [s. 384], 

dtmalio mart is causa, 446 [s. 365]. 

estate unknown to Hindu law, 46-V-fs. 382], 

females, gift to, 48^ fs. 4011. 

gift over on failure o' void prior gift, 473-474 [s. 387]. 
gift to a person whose adoption is invalid, 682 [s. 511]. 

gift to niece (tirat) on the occasion of her marriage, 186 [s. 181B (*) (v) ]. 
gift to widow, daughters and other females, 136 fs. 143], 484 [s. 401]. 
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Gift - COQtrf. 

gift to unborn persona, 443 [as. 359, 360 ]. 
rule ns modified by statute, 443 [s. 360]. 
m rule of Hindu law, 443 fs. 359]. 

in cases governed by Hindu Disposition of Property Act, 443 |a. 360], 
469-4764as. 383-390]. 

gift to unborn person subject to prior interest, 469 fs. 384]. 

rule against perpetuity in regard to gift, 470 fs. 385]. 

when unborn person acquires vested interest on transfer for his benefit, 470 
[s. 3851. 

failuro of prior disposition, 473, 474 [s. 387], 

in cases governed by the Hindu Transfers and Bequest Acfs (Madras), 
443 [s. 360], 469-476 Lss. .383-390J. 
grant of land made by tho Crown, 445 fa. 3621. 
idol, gift to, 495 [a. 410]. 
immoral conditions, in, 478 [s. 396]. 
impartjblo estate, gift*of, 441 [s. 357 (7)). 
independent and*alternative gifts, 474 [s. 388J. 
inherited property, gift by widow, of, 184 (s. 181U]. 

with consent of reversioners, 191 fs. 183], 
life-interest, reservation of, to donor, 445 [s. 361 ]. 
rnnlik, gift to a female as, 486 fs. 401 (3)]. 
possession, delivery of, 441 [s. 358]. 
regii tration, 442 fs. 35S (2)]. 
religious office, gift of, 508 [s. 420 (2' 1 . 
religious or charitable purposes, gift for, 490 fs. 405]. 
reminder, gift by way of, 476 [s. ^90]. • • 

repugnant condition, effect of, 445 [s. 36£]. 
revocation of, 446 |s. 363]. • 

rule against perpetuity in regard to, 470 ]s. 385], 
rules common to gifts and wills, 402-480 |ss. 379-401 ]. . 

separate or self-acquired property, gift of, 440 |s. 357 (1)]. 
son, to, by father, 247 [s. 223 (5)], 250 [s. 2251. 

Transfer of Property Act, 1882, 442 [s. 358 (2)]. 
trust, }£ft through the medium of, 446 [a. 366 ]. 
two or more pefsons, gift to, 482 fs. 400]. 

unborn persons, to- -See sub-head “ Gift to unborn persons.” 

undivided coparcenary interest, gift of, Mitakshara, 303 fs. 258], 323«[s. 267]. 

. Dayabhnga, 341 ]s. 282], 

wido^, to, 484 [s. 4011. 
writing not necessary, 441 fs. 358). 

Gotra— . 

females who o ntflr the gotra of a Hindu by marriage, 129 fs. 130]. 
marriage with a girl of tho same gotra, validity of, 525 |s. 436 (1)|. 

GOtfaJa Saplndh.— See Sapindas. 

Adoption by a widow who has succeeded as a, 558 [s. 473?}. 
definition of, 29 [s. ,37]. • 

widows of, as heirs in the Bombay Presidency, 80 (s. 68]. 
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Government- 

grant by, to a limited heir, 488 [s. 401 (4)]. 

payment of Government revenue, whether a legal necessity, 282 [a. 243]. 

Grandchildren— 

maintenance of, 606 [a. 647]. 

Granddaughter- — See Son’s daughter. Daughter's daughter. 

Grandfather — See Father’s father, pother’s father. 

Grandmother- — See Father’s mother. Mother’s mother. 

Grandson- See Son’s Hon, Daughter’s son. 

I 

Great grandfather’s daughter’s son— 

as a bandhu, Mitakshara, 68 [6. 64 (II 3)]. 

Great grandfather’s son’s daughter’s son— 

as a bandhu, Mitakshara, 68 (s. 54 (II 6)]. 

Great grandfather’s son’s son’s daughter’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 13)]. 

Great grandfather’s daughter’s son’s son— 

as a bandhu, Mitakshara, 68 |s. 54 (11 7)]. 

Great grandfather’s daughter's son’s daughter— 

as a bandhu in Bombay Presidency, 72 fs. 56]. 

Great grandfather's son's daughter'r, son’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 14)]. 

* * * 

Great grandfather’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 68 [s. 54 (II 9)J. 

Great grandfather’s son’s daughter’s daughter’s son— 

as a bandhu, Mitakshafra, 68 [s. 54 (11 17)1. ' 

Great grandsons — See Son’s son’s sons. 

Great great grandfather—* 

ns a bandhu, Mitakshara, 70.4. 

( I 

Great great grandfather’s daughter’s son— 

t* 

as a sakulya, Dnyabliaga, 93 [s. 84]. 

Great great grandfather’s daughter’s son’s son— 

as a sakulya, Daynbhugn, 93 [s. 84J. 

Great great grandfather’s daughter’s son’s son’s son— 

as a sakulya, Dnyabliaga, 93 [s. 84]. 

Guardianship— 

adopted son, guardianship, of, 590 [s. 521]. 
ago of majority, 587 [s. 516]. 
alienation by guardian- -See Alienation, 
caste, loss of, and, 591 [s. 524]. 
conversion of father af*d, 591 [s. 525]. 

mother ard, 591 L«. 626]. 

ward and, 592 [s. 527J. ’’ 
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Guardianship— contd. 

dc jjicto and ad hoc guardian, 600 [s. 538]. 

father, right of, to guardianship of minor son, 588 [s. 518]. 

to^ppoint guardian by will, 500 [s. 532J. 

# Guardian and Wardff Act of 1800, 3 [s. 4 (vii)J, 508-600 [ss. 535-537], 
guardian appointed by the Court, 508-000 [ss. 533-5371. 

alienations by, 500 [s. 536]. # 

guardian de facto and ad hoc, 000 [s. 538], 

* guardian whether can bind minor by personal covenant, 504 [s. 520 (1)J. 
illegitimate children, guardianship of, 500 [s. 522], 
immoveable property, contract for purch.&o of, 504 [s. 520 (2)]. 

Majority Act 0 of 1875, 587 [s. 510]. # 

marriage, guardian for, 520 [s. 433], 522 [s. 434], 
minor, capacity of, to act as guardian, 58S [s. 518], 
mo^ier, right of. to guardianship of minor son, 580 [s. 518]. 
natural guardians, 5*^8-590 [ss. 518-531]. 

acknowledgment of debt by, 500 [s. 531 ]. 

alienations by, 502 | s. 528J. 

compromise by, 590 [s. 530J. 

contracts, power to enter into, 594 | s. 520J. 

effect of change of religion by father, 501 [s. 525J. 

by mother, 501 fs. 520]. 
by ward, 502 [s. 527]. 

loss of caste. 501 [s. 524]. 
remarriage of mother. 590 [h. 52.*;]. 
person, of, 588 [s. 518], 502 [s. 5jf7|, 590 [s. 53£J, 508 [s. 534J. 
property, of, 588 [s. 518], 580 [s. 510], 500fs. 532J, 508 |s. 535], 590 [s. 537]. 
recovery of custody of minor, procedurt*|or, 001 [s. 539J. 
testamentary guardians, 590 [s. 532], 
alienation by, 500 |s. 532], 

undivided coparcenary interest of minor and guardianship, 580 [s. 519]. 
wife, of, 532 [s. 443], 588 Ls. 518], 

Halai Mesions— 

Hindu law, ho% far applies to, 033 |s. 5821. 

of Morvi, 033 [s. 582]. 
of i’orbunder, 0;f!l [s. 582]. 

Half-brqjher— • 

as an heir, Mitakshara, 43 [s. 43 (0)], 83 [s. 72 (11)]; Dayabhaga, 06 [s. 88 (9)J; 
Mayukha, 43 [s. 43 (9)], 87 [s. 77 (13)]. 

Half-sister— • 

ft 

as an heii? in ^ftnbay, 45 [s. 43 (ISC) (2)1. 79 Ts. 00], 83 [s. 72 (J5)], 87 [s. 77J. 

• in Madras, 72 [s. 50]. 

Heirs— • 

co-heirs, when take as tenants-in-common, 23 [s. 31 ]. 

*as joint tenants, 23 [s. 31]. , 

per capita,'2i [otdt2]. 
per stirj^s, 24 [s. 32]. 
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Heirs— contd. 

debts, liability of heirs for, 344 [s. 288]. 
female heirs, 76-81 fss. 01-70 ]—See Female heirs. 
heiVs according to— 

Bombay school, 82-87 [hs. 71-77]. 

Dayabhaga, 88-98 [ss. 78-94]. 

Mitakshara, 36-76 [ss. 43-60]. 

Hermits— 

succession to, 74 [s. 68], r 

Hindu Law— 

converts to Hinduism, application to, 5 [s. 6J. 

Cutchi Memons, 633 [s. 582]. * 

enactments by which Hindu law is applied to Hindus, 4-6 [s. 5]. 
extent of application of, 2 [s. 3). 

Khojas <t 630 [h. 582J. 

legislation modifying or suspending, 2-4 [s. 4]. 

Native Christians, 7 [s. 7 (2)]. 
persons to whom Hindu law applies, 5 [s. 6]. 
persons to whom Hindu law does not apply, 7 [s. 7]. 
power of Court to administer, how derived, 2 [s. 2]. 
sources of —See Sources of Hindu law. 

Hinduism — 

conversion from, 7 [s. 7], 630-634 [ss. 582-583]. 
conversion to, 6 [a. 0}. 

renunciation of, and exclusion from inheritance, 101 [s. 97]. 

Hindu Married Women’s Right t6 separate Residence and Maintenance 
Act, 1946, 684 (App. XiriJ. 

grounds for separato residence* and maintenance, 684 [App. Xlllj. 

Hindu Wills Act- 

application of, 451 [s. 369], 462 [s. 369A], 45 1 [s. 376J. 
repeal and re-enactment of, 451 [s. 369], 457 [s. 376J. 

Hindu Women’s Property Act— , 

heritable property, 26 }s. 35J. 

Husband — See Wife. , 

bequest to wife, 136 |s. 1-J3]. 

conversion of husband, and dissolution of marriage, 531 [s. 441 (3)]. 1 

effect of, on wife’s right of maintenance, 612 [s. 557J. 
gift to wife, 136 [s. 1431- 
maintenance of wife, 603 | s. 542]. 
marital duties, 532 [s. 442J. 

saudayika, husband's power o\er, 136 [s. 143]. 

Succession to stridhana- - 

Dayabhaga, 139 [s. 146 (2)l,'l52 [s. 155J, 153 [s. 156], 153 [s. 157]. 

Madras school, 147 [s. 152]. 

Mayukha, 143 [s. 151J. « „ 

Mitakshara, 140 fa. 147}. 
sulka, succession to, 139 [s. 146]. 

Idiocy— 

whether effects exclusion from inheritance, 101 [s. 98J. 

s^are on partition, 105 [s. 106J. 

. T dol— 

bequest to, 495 [s. 410]., 

endowment for establishment of, 490 [s. 404], «■ 

gift to, 495 [s. 410]. 
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Idol— cohtd. 

idol a juridical person, 497 [s. 413]. 
offerings to, 510 fa. 422]. 

partition and provision for worship of, 389 [s. 303]. 
property held by, [s. 413]. 

# suit by or against, 498 [s. 413]. 

Illegitimate Children— See Illegitimate son, Illegitimate daughter. 

. ‘ Christian father and Hindu mother, of, (5 [s. 6].* 
a guardianship of, 590 [s. 522]. 

Hindu father and Christian or Mnhomcdan mother, of, 7 [s. 7 (1)]. 

Hindu parents, of, 5 fa. 6 (ii)J. # 

inheritance, rights of, 36 fs. 43 (4)J, 42 [s. 43 (5)]. 
maintenance of, 607 [a. 551 ], 609 [s. 552]. • 

Illegitimate daughter— 

inheritance to father, right of, 42 [s. 43 (5)]. 

mother, right of, 155 fs. 163]. 

Illegitimate son— See Illegitimate children, 
maintenance, 607 fs. 5511. 
of the three higher classes— 

inheritance, rights of, 3‘J fs. 43 (4)]. 
maintenance, rights of, 36 fs. 43 (4) |, 007 |s. 551]. 
partition, right to a share on, 397 fs. 312}, 435 fs. 31jf£0£ 4 | 
of Sudriis— 

inheritance, rights of, 36 fs. 43 ( 1)|. 

partition, whether entitled to, 397 [s. 3121, 435 (s. 350], 007 [s. 551 ]. 

* • • 

Immoveable property— 

i tannin pat, rule of, anil loans secured by mortgage of, 043 fs. 5901. 
gift of, and Transfer of Property Act, 442 |s. 358 (2) |. 
gilt of ancestral, by father to near relations, 303 |s. 258], 323 fs. 2071. 
guardian's contract for purchase of, 594 [s. 529 (2)|. • 

- limited heir, alienation by, of, 177 |... 178J. 
parties to suits relating to, 293 fs. 251 ]. 

purelu^e of, by widow, from savings of income of inherited property, 172 [s. 177 (3) ]. 
recovery of an<«Dstral, lost t<» the family, 259 |s. 2321. 

stridhana, gift or bequest of immoveable property by husband to wife how far, 125 
fs. 120], 137 fs. 143 (I)|. • 

immoveable property purchased with, 132 [s. 134]. 
trusty of, how cfeated, 446 fs. 306 (1) (i)J. 

Impartible property— 

accretion to, 636 [s. 586]. 

alienation of, 637 [s. 588]. 

bequest ot, 451 [s. 368 (2) (iv)]. 

eoparcentffy in^vhether there is any, 626 [s. 587 

ci^tom, by, 635 [s. 685]. 

gift of, 441 [s. 357 (7)]. 

instances oi? 635 [s. 584], 

jnaintcnance, and, 605 [s. 545], 637 [s. 589]. 

meaning of, 635 [s. 684J. 

succession to, 639-642 [ss. 590-595]. 

Infant — See Minor. * 
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Inheritance —See Succession to males, Succession to females, Stridhana. 
adoptod son, rights of, 568 [s. 494 (2)]. 

after-born heir, when may affect estate vested in another, 20 [s. 28]. 
alteration of course of succession as known to Hindu law, 464 [s. 382]. 

Caste Disabilities Removal Act, 1850, 2 [s. 4 (1)], 101 [». 97], ( 591 [s. 524], 
co-heirs, whether take as joint tenants or as tenants-in common, 23 [s. 31]. 
conversion, right of inheritance whether lost by, 2 [s. 4 (i)J. 

Rayabhaga law of —Sec Succession to males, 
devesting of, 20 [s. 28 (2)]. * 

devolution of property, modes of, 18 [s. 24]. 

difference between Mitakshara and Rayabhaga, 18 [ss. 22, 24], 29 [s. 36], 99 [s. 95]. 

divided son, rights of, 396 [s. 310], 42i‘ [s. 341], 

estate inconsistent with general law of inheritance, 464 [s. 382], 

exclusion from-— See Exclusion irom inheritance. 

female heirs, 19 [s. 25], 76-81 [ss. 61-70 ]—See Female heirs. 

females succession to —See Succession to female. , 

fresh stock of descent, what is a, 20 [s. 27J. 

general principles of, 18-24 [ss. 21-32], , 

heritable property, Mitakshara, 26 [s. 35] ; Rayabhaga, 88 [s. 78], 

Hindu Inheritance (Romoval of Disabilities) Act, 1928, 3 [s. 41,101 [s. 98], 106 [s. 107]. 
Hindu Law of Inheritance (Amendment) Act, 1929 —See Acts, 
joint tenants, when hojra.take as, 23 |s. 31]. 
males, inheritarjedf^totfk* Succession to males. 

Mitakshara law of * ip** accession to males, 
partition whether destroys rights of, 429 |s. 341]. 

per capita and per stirpes, principle o ' succession, application of, 24 [s. 32j. 
property descendible to heirs, Mit., 18 (s. 24], 2[» ]s. 34]; Day., 88 [s. 78]. 
propinquity as the governing factor iU Mitakshara law of, 28 [s. 36J. 
representation, doetrino of, 21 fs. 29J. • 
apes successionis, 22 [s. 30]. 

spiritual benefit, as governing factor in Rayabhaga law of, 88, 89 [ss. 79-80]. 
systems of, 18 [ss. 22-23-]. * 

tonants-in-common, whon heirs take as, 23 [s. 31]. 

uneliastity of female heirs, how far affects inheritance, 100 [s. 96], 134 [s. 139]. ! 

vesting of, whether can refaain in abeyance, 20 [s. 28]. 

InSOlVenCy- 

copareeucr, of, and survivorship, 255 [s. 229 (2) (iii)J. 
manager, father and other copartners, of, 316 [s. 265J. 
minor member of joint family iirm, of, 322 [s. 266]. 

Interest —»S'rc Damdupat. 

rate of, and legal necessity, 286 [s. 244]. 

Jains— 

adopted son, sharo of, 660 [s. 625]. 
adoption among, 658-660 [ss. 617-625]. 

* age of boy adoptod, 658 [s. 620]. 
ceremonies of, 660 [s. 624], 
datta hotnam, necessity of, 565 [s. 468 (3)]. 
daughter’s son, of, 659 [s. 62^]. 
orphan, of, 0fify[s. 621]. 
sister’s son, of, 659 [s. 623]. 
widow, b^, 658\s. 618]. 

second adoption, 658 [s. 619]. 



INDEX 


719 


Jains —cffnid. 

law relating to, 6 [s. 6], G56 [s. 613]. 

in Bombay, 667 [s. 614]. 

” of succession, 657 [s. 616]. 

stridhana, succession to, 658 [s. 616A]. 
succession among, 6t>7 [s. 615J. 
tenets of, 655 [s. 612], 

widow, interest of, in husband's estate, 159 [s. 168], 657 [s. 616]. 

jati Valshnava— 

■ application of Hindu Law to members of the sect, 7 fs. 6], 

Jats— 

succession among reversioners, 165 fs. 175/ 

Jlmuta Vahana— 

author of Dayabhnga, 11 [s. 11 (3)]. 

Joint family— (Sec Coparceners, Coparcenary, Coparcenary property. 

Joint family business— »S’ec Ancestral business. 

Joint family property— See Coparcenary property. 

Joint-tenants— 

daughter’s sons inheriting to their maternal grandfather, ease of, 261 fs. 223 (2)]. 
heirs taking as, 23 [s. 31J. 

Judicial decisions— 

• as a source of law, 10 [s. 10J. 

Kanyadana— 

daughter given in marriage, 535 [s. 4i7J. 

Karta— -See Manager. ^ 

manager of joint family, 273 [s. 236]. 0 

Katyayana— *„ 

stridhana according to, 109 [s. 113 (3)]j 

Kayasthas— • 

, whether they aro Sudras, 1 fs. 1J. 

rfiojas— 

appliciftion of Hindu law to, 630 |s. 582], 
maintenance of*Khoja \vid<nv, 632 fs. 582J. 
partition, 630 fs. 582 (2)J. 

principle of survivorship, how far applies to, 63»f fs. 582 (2)J. 

Shariat Act, 1937, subject to the provisions of, 630-634 [ss. 682-583].* 
succqpsion ynong, how far governed by Hindu law, 630 fs. 582]. 
theory of joint Hindu family, how far applies to, 630 [s. 582 (2)|. 
wills of, 630 [s. 582]. 

Krltima adoption- 

peculiar features of, 585 [s. 515J. 

Kshatriyas— • ** 

offo of the four Hindu castes, 1 [s. 1]. 

Lameness— * 

JVhether effects exclusion from inheritance, 102 fs. 98J. m * 

• share on partition, 105 fs. 106]. 

• • • 

Legal necessity— See Alienation. 
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Legitimacy- 

presumption as to, 529 [a. 438]. 

Leprosy— 

whether effects exclusion from inheritance, 102 [a. 98]. 

share on partition, 105 [a. 106]. 

Letters of administration— 

when necessary, 456 [a. 375]. 


Life-estate— 

creation of, by will or deed of gift, 464 [a. 381]. 
endowment to tako offect after a, validity of, 497 [a. 412]. 

Limitation— [ Note ,: I.L.A. denotes Indian Limitation Act, 1908]. 

acknowledgment of debt by guardian, [I.L.A. a. 21 (1)], 596 [a. 531]. 

managev, [I.L.A. a. 21 (3)], 292 [s. 249]. 
widow, [I.L.A. a. 21 (2)], 212 fs. 196]. 
adopted son, suit for possession by, [I.L.A. Art. 144], 581 fs. 509]. 
adoption, suit to declare the aamo valid or invalid, [I.L.A. Art. 118, 119], 585 [a. 514]. 
alienation, suit to set aside, when the same is made by— , 

father, in rospoct of ancestral property, [I.L.A. Art.^126), 334 [a. 271]. 
guardian, [I.L.A. Art. 44], 694 [s. 528]. , 

mohunt, |I.L.A. 8. 10 and Arts. 48B, 134A, B & C], 513-516 [s. 426 (1) (2)]. 

shebait, [I.L.A. a. 10 and Arta. 48B, 134A, B & CJ, 513-516 [s. 426 (1) (2)]. 

alienation by widow, and declaratory auit that same is void boyond her lifetime, 

a- Art - 228 r«- 20*1. 

ifarA Yta-ijn *- s'uit an adopted son for possession, [I.L.A. Art. 144], 
• 3§£i5 681 [a. 509]. *' 

* *»■ .d suit by reversionera for possession, [I.L.A. Art. 141], 229 
[s. 209J. 

coparcener and exclusion from coparcenary, [I.L.A. Art. 127], 271 [a. 235 (3a)], 423 
[8.333 (1)]. „• 


creditor's suit, 354 [s. 293 (1), (2), (3)]. 

declaratory suit against widow, [I.L.A.*Art. 125], 228 [s. 208], 
maintenance, [I.L.A. Arts. 128, 129], 629 [s. 580 (1)]. 
parties, addition of new, [I.L.A. s. 22], 298 [a. 252]. 

reversioner!* suit for possession on widow’s* death, [I.L.A. Arts. 141, 144], 222 
[s. 201], 229 [s. 209]. 

widow, adverse possession against, [I.L.A. Art. 141], 222 [a. 201]. * 

adverse j>ossessiOn by, against reversioners, [I.L.A. Art. 144], 230 [a. 211]. 
Limited heirs —See Widow, Widow's ostate and Roversioncrs. 


Llngayats - - 

application of Hindu Law to, 6, 
are sudrar, 6 [a. 6]. 

Lunacy— 

inheritance, whether lunacy effects exclusion from, 102 [s. 98]. * 

marriage of a lunatic, 518 [s 427]. 

math, head of, whether forfeits his position by reason of, 497 [a. 413]. 
partition, whethor lunacy eilocts exclusion from, 106 [a. 107]. 
sheba it, whether forfoita his position by rcasdn of, 497 [a. 413]. 


Madras School— - 


‘v. 


a sub-sehool of Mitakshara school, 12 [s. 12 (1)]. 
female bandhus according to, 72 [a. 56]. 

heirs according to, 77 [s. 63]. 
atridhana according tdj 115 [a. 118]. 

succession to, according to, 147 [s. 152]. ( 

works supplementing Mitakshara recognized as authoritative by, 12 [s. 12 (1)]. 
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Maharashtra School— See Bombay school. 

Mahomedanlsm— 

con\^srsion to, 8 [e. 7 (4) ], 630 [s. 582]. 

* how far affects the right to give in adoption, 559 [s. 478]. 

how fllr effects a dissolution of joint family, 427 [s. 334], 

MalSen— 

• 

presents from bridegroom, 138 [s. 145 (2)]. 
stridhana, maiden’s property how far, 133 137]. 

* power to alienate, 136 [s. 142}. 

succession to maiden's property, 138 [s. 115]. 



£9]. 

623 fs. 569]. 


Maintenance- 

amount of, for widow, 619 [s. 566]. 

for others, 621 [s. 567]. 

• whether may be increased or decreased, 621 (s. 568]. 
arrears^of, when Court may award, 628 |s. 579 (2)]. 
attachment of riffht to arrears of and future, (528 [s. 578]. 
avaruddha stroe, of, 609 [s. 553]. 
caste, loss of, whether affects right of, 019 |s. 565]. 
charge on property, whether maintenance is, 622 [s. 56Jj 
effect of agreement of decree crea| 
effect of will creating, 623 [s. 569]. 

Transfer of Property Act, s. 39, pro! 
concubines, of, 6<>9 [s. 553). 
coparceners and their families, of, 604 fs. 543]. 
daughters, legitimate, of, 626 [s. ,*r74]. _ - 

illegitimate, of, 609 [s. 5521. 
du lighter-in daw, of, 605 [s. 5441, 618 |s. /?(i41. 
debts payablo before maintenance, 603 (s. 540], 623 |s. 570). 
decree for maintenance, executionjjf, 629 |s. 581 ]. 

devisees, right of maintenance when may be enforced against, (525 [s. 571]. 
•disqualifies! heirs, of, 104 [s. 110], 007 |s. 550]. 

donees, right of maintenance when may be enforced against, 625 |s. 571]. 
esoheatsrtnd right of maintenance, 605 |s. 544A], 
father, of, 606 ]e. 54«J- , 

female members of joint Hindu family, of, (507 [s. 549|. 
future, attachment of right to, 628 |s. 579]. % 

grandchildren, of, 606 (s. 547]. 
heirs,pliability of, tor, 604 [s. 544]. 

husband, conversion of, and wife’s right of maintenance, 612 |s. 557]. 
illegitimate sons, of, 607 [s. 551 ]. 

daughters, of, 609 [s. 552]. 

legal obligation to maintain, extent of, 603-6,!.5 |ss. 542-544 ]. 

liability for maintenance (i) dependent on, and (ii) independent of, the possession of 
property, 603^05 [ss. 541-544]. 
linfitation for suit for, 629 [s. 580]. 
lia pendens ard maintenance, 625 [s. 572], 
manager, liability of, 604 [s. 543]. 
iff oral obligation to maintain, 604 [s. 544]. 
mother, of, 606 [s. 548]. 
mother-in-law, of, 604 [s. 544]. 
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Maintenance — contd. 

parents of, 606 [s. 648]. 

partition and provision for maintenance, 390 [s. 304], 

personal liability for, 603-606 [ss. 642-644]. 

persons entitled to maintenance, 606-619 [ss. 646-565]. 

sister, of, 604 [s. 644]. 

sister-in-law, of, 604 [s. 644J. 

sons, legitimate, of, 606 [h. 545]. 

illegitimate, of, 607 [s. 551]. 
step-mother, of, 604 [s. 544]. 

stridhana, whether arrears of maintenance are, 128 [s. 129]. 

property given in lieu of maintenance is, 128 [s. 129]. 
suit fo#i 628 [s. 579J. 

transfer of property for payment of debts, and, 623 [s. 570]. 

of property pending suit for maintenance, 625 [s. 572]. 
of right of maintenance, 628 [s. 577J. 
widow, of, 613-618 [ss. 559-563J. 

widow, of, on devesting of inheritance on adoption, 579 [\s. 505]. , 

wife, of, 610-612 [ss. 554-658]. * 

will, disposal of property by, and right of maintenance, 449 [s. 368], 622 [s. 569]. 

Majority- 

adoption, 536 

ago of, 5871^,3^#^* 

Indian Majom£jP*- M 1875, 3 [s. 4 (vi)], 587 [s. 516]. 
marriage, 518 [s. j. 

Malik— 

gift to a female as, 486 [s. 401 ^3)J« 

Manager— 

account, liability to, on partition, 274-275 [s. 238J. 

during union, 275 [s. 239]. 
acknowledgment of debt by, 292 [s. 249). 
alienation of joint family properly by -—See Alienation, 
arbitration, power to r^fer to, 292 [s. 247 ]. 
business, joint family, 264 [s. 234], 276-279 [ss. 240, 241J. 

new, 266, 269 [s. 234 (2) (4)j, 278 [s. 240 (5)J.. 
compromise by, 292 [s. 248J. 
contribution from coparcener^, 277 [s. 240 (4) ]. 

debts contracted by, whether tako precedence over claim for maintenance, 623 [s. 570]. 
debts, power to contract, 276 [s. 240J. * 

revival of, 292 [s. 2491. # * 

decree against, how far binding on other co-parceners, 299 [s. 253J. 
decree against, in foreclosure suit, 294 [s. 251 (1) ill. (2)J. 
discharge for debts, by, 292 [s. 248A]. 
female manager of a religious endowment. 497 [s. 413]. 
gift by, of ancestral immoveable property, 250 [s. 226]. 
income, power over, 274 [s. 237]. 

joint family business, conduct of, i&4 [s. 234], 276 [s. 240], 279 [s«24lj. 
karta is manager of*5oint Hindu family, 273 [s. 236]. 
limitation, period of, and suit by manager, 298 [s. 252]. 
mortgage by, of joint*family property, 279 [s. £42J. 
necessities of the family, wliat are, 282 [s. 243]. 
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Manager—coriftf. 

patties to suit, 293 [s. 251]. 

powers of, Mitakshara law, 273-281 [ss. 236-242]. 

* Dayabhaga law, 341 [s. 283]. 
promissory nolo passidjby, parties to suit on, 277 [s 240 (4)]. 
relinquishment of debt, by, 293 [a. 350]. 
revival of debt, 292 [s. 249]. • 

. salo by, of joint family property, 279 [a. 242]. 
suits, parties to, 293 |s. 251J. 
who may bo, 273 [s. 236]. 

Manu— 

code or institutes of, 9 [s. 8 (2) (i)]. 
stridhana according to, 109 [s. 113 (1)]. 

Marathas— 

belong to what caste, 1 ^s. 1]. 

• ^ 

Marriage- 

adopted son, whether can marry in his natural family, 569 [s. 494 (3)]. 

agreement enabling wife to avoid marriage, 532 [s. 412 (- — 

anuloma marriage, 524 fs. 435 (3)]. I 

approved forms of marriage— 

* asura, 519 [s. 428]. 

brahma, 519 [s. 4281. 
asura form of marriage, 519 [a. 428J. 
betrothal, 529 [s. 437 (2)J. # 

brahma form of marriage, 519 [s. 428], 
caste, identity of, 524 [s. 435]. 
ceremonies, 528 ] s. 437J. 

Child Marriage Restraint Act, 1929, 518 [s. 427], 679 [App. IX |. 
conjugal rights, restitution of, 533 [s?444]. 
consent of guardian, marriage without, 522 |h. 434]. 

•ontrac-t, marriage whether, 518 [s. 427 (l)]. 
conversion and dissolution of marriage, 631 [s. 441 (2) ami (3)]. 
converts to Hinduism regarded as »mints for purposes of, 523 [s. 435 (2)]. 

Cutclii Memon women, marriage of, deemed to be in approved form, 520 [a. 429] 
632 [s. 582]. • 

daughter's, after suit for partition, 390 [s. 304J. 3 

while family is joint, 530 [s. 440J. 
dissolution of, 4>y Court under Act 21 of 1866, 531 ]s. 411 (3)J. 

change of religion, whether operates as,*531 ]s. 441 (2)]. 
loss of caste, whether operates as, 531 [s. 441 (2)J. 
divorce, 530 fa. 441 J. . 

Divorce Act 4 of 1869, provisions of, 532 [s. 441 J. 

expenses of, 390 [t^04 (2)], 530 [s. 440]. 

factuig, valet, doctrino of, 523 [s. 434]. 

father, right of.^to give daughtor in marriage, 522 [a. 433 

force or fraud, marriage brought about by, 518 |s. 427 (2 

forms of, 619 [s. 428]. 

giving in marriage, 520 ts. 433]. 

guardians for marriage', 520 [s. 433f, 522 [a. 434]. 

husband’s duty to wife, 532 [s. 442 (2)]. 
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Marriage— eoiud. 

Injunction to prevent a marriage, 522 [s. 434 (2)]. 

lunatic, marriage of, 618 [a. 427 (1)J. ‘ 

Majority Act whether applies to Hindus in matter of, 3 [s. 4 (vi)], 520 [s. 4^3J. 

male members, of. 390 [s. 304 (2)], 530 [s. 440]. . ' 

male minor, of, 521 [s. 433 (2)]. 

marriage expenses, 390 [s, 304 (2)], 630 [s. 440]. 

when a legal necessity, 186 [s. 181B (iv)], 2S2 [a. 243 (c)]. 
minor, marriage of, 518 [s. 427], 620 [s. 433], 522 [s. 434], 
minor widows, remarriage of, 621 [s. 433J. 
mixed marriages, 524 [s. 435]. , 

moth iv, right of, to give her daughter in, 521 [s. 433], 522 [s. 434]. 

partition, provision for marriage expenses of unmarried daughters on, 390 [s. 304] (2). 

suit for, females entitled to provision for marriage expenses whether 
necessary parties to, 424 [s. 333 (2) (iv)]. 

Presumption as to form of marriage, 520 [s. 429]. 

as to legality of marriage, 529 [s. 438]. * 

as to legitimacy, 529 [a. 438]. 
as to performance of ceremonies, 529 [s. 438]. 
prohibited degree^ ofrclationship, 525 [s. 436j. 
questions of. brding to Hindu law, 2 [s. 3 (2)J 

romnrriagMRd 3 [s. 432]. 

Special Ma. f -J29 [s. 439]. 

nullea, what is, A’,. ,j£ 126], 519 [s. 428]. 

unapproved forms of marriage- 

asura, 519 [s. 428J. 
gandharra, 519 [s. 428], • 
who may give in marriage, 520 fs. 433]. 
widows, remarriago of, 520 fs. 432]. 
wife’s duty to husband, 532 fs. 442 (1)]. 
will, whether revoked by marriage, of make , 453 fs. 370 (3)]. 
wives, number of, permissible under Hindu law, 520 |s. 430]. 
woman can have only one husband at a time, 520 [s. 431 ]. 

Maternal grandfather— See Mother’s father, 
as a bandhu, Mitakshura, 66 [s. 54 (I 15) |. 
as a sapinda, Dayabhaga, 97 [s. 88 (33)]. 

Maternal grandfather’s daughter’s son— 
as a bandhu, Mitakshara, 67 fs. 54 (l 19)|. 
as a sapinda, Dayabhaga, 97 fs. 88 (37 )|. 

Maternal grandfather’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 67 fs. 54 (I 26)]. 

Maternal grandfather’s daughter’s sou’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 25)]! 

Maternal grandfather’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 16)]. 

Maternal grandfather’s son’s daughter’s son— 
as a bandliu, Mitakthara, 67 [s. 54 (I 22)]. 
as a sapinda, Idayabfjaga, 97 [s. 88 (48)]. 

Maternal grandfather’s son’s daughter’s daughter’s son— 

as a bandhu, 67 fs. 54 (I 38)J. 
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Maternal grandfather's son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 67 [b. 64 (I 36)]. 

Maternal grandfather’s son’s son— 

as a bandhu, Mitakshara, 67 [a. 64 (I IK)]. 

Maternal grandfather’# son’s son’s daughter’s son¬ 
ata bandhu, Mitakshara, 67 [s. 64 (I 28)]. 
as a, sapinda, Dayabliaga, 97*[s. 88 (49)]. 

Maternal grandfather’s son’s son’s son— 

as a bandhu, Mitakshara, 67 [s. 64 (1 21)]. 

Maternal grandfather’s son’s son’s son’s 3on— 

as a bandhu, Mitakshara, 67 [s. 54 (I 36)]. • 

Maternal great grandfather— 

as a bandhu, Mitakshara, 69 [s. 54 (111 1)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (38)]. 

Maternal great grandfather’s daughter’s son— 

as a bandhu, Mitakshara 69 [s. 64 (111 6)j. 
as a sapiifda, l>aya4haga, 97 [s. 88 (42)]. 

Maternal great grandfather’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (III 3)J. 
as a sapinda, Dayabhaga, 97 (a. 88 (39) |. 

Maternal great grandfather’s son’s daughter’s son— i 

• as a bandhu, Mitakshara, 69 [s. 6-1 (III 10)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (50)|. 

Maternal great grandfather’s son’s son — 

as a bandhu, Mitakshara, 69 [a. 54 (Ill 5)]. 

• as a sapinda, Dayabhaga, 97 [s. 88 *())]. 

Maternal great grandfather’s son’s son’s daughter’s son— 

ns a'bandhu, Mitakshara, 69 [s. 54 (III 18)].* 
as a sapinda, Dayabhaga, 97 [s. 88 (51 )J. 

Maternal great grandfather’s daughter's son’s son— 

as a bandhu, Mitakshara, 69 [a. 54 (III 11)]. 

Maternal great grandfather’s son’s son’s son— 

as a bamljjii, Mitakshara, 69 |a. 54 (Ill 9)]. 
us a sapinda, Dayabhaga, 97 fs. 88 (41) |. 

Maternal great grandfather’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 70 [a. 5-4 (III 19)]. * 

Maternal great grandfather’s daughter's daughter’s son— 

as a bar^hu, MitaksTiara, 69 [s. 54 (111 12)]. 

Maternal great grandfather’s son’s daughter’s daughter’s son- 

aa a bandhu, Mitakshara, 70 [s. 54 (III 22)]. 

Maternal great grandfather's son’s son’s son’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (ill 17)J. 

Maternal great greatgrandfather— 

as a Uhndhu, Mitakshara, 70A. 

as a sapinda, Dayabhaga, 97 [s. 88 (43)]. 

Maternal great great grandfather’s daughter's son— 

m 

as a sapinda, Dayabhaga, 97 [s. 88 (47)]. 

Maternal great great grandfather’^ son— 

as a sapinda, Dayabhaga, 97 [s.’SS (44)]. 
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Maternal great great grandfather’s son’s daughter’s son— 

as a sap in da, Dayabhaga, 97 [s. 88 (52)]. 

Maternal great great grandfather’s son’s son— 

as a sapinda, Dayabhaga, 97 [s. 88 (45)J. , 

Maternal great great grandfather’s son’s son's daughter’s son— 

as a sapinda, Dayabhaga, 97 [s. 88 (53)J. 

Maternal great great grandfather’s son’s son’s son— 

as a sapinda, Dayabhaga, 97 [s. 88 (46)]. 

Maternal uncle— r 

as a bandhu, Mitakshara, 67 [s. 54 (I 16)]. 
a f a sapinda, Dayabhaga, 9¥ | s. 88 (34)]. 

Maternal uncle’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 22)]. 

Maternal uncle’s daughter's son’s son— 

as a bandhu, Mitakshara, 67 [s. 51 (I 36)]. 

Maternal uncle’s son^— 

as a bandhu, 67 [s. 54 (l 18)]. 

as a sapindf' 1 * "^3 J , 97 [s. 88 (35)]. 

f' '» 

MaternalunY* 

as a bandhu,'$' 4 ; t ,-j‘ ara, 67 [s. 54 (I 21)]. 
as a sapinda, Dayabhaga, 97 [s. 88 (36)]. 

Maternal uncle’s son’s son’s son— 

jt * 

as a bandhu, Mitakshara, 67 [s. 5* (1 35)]. 

Math —Sec Mohunt. 

devasthanam and math, distinction between, 497 fs. 413]. 
possession and management of math property, 497 [s. 413]. 
private institution, whether a math may be a, 512 [s. 424]. 

Matrl bandhus— 

order of succession am'ong, 66 [s. 54]. 
who are, 48 [s. 46 (4)], 58 |s. 49], 66 [s. 54]. 

Mayukha— 

ago and ( authorship of, 13 [s. -i2 (2)J. 

principal work of authority in Gujarat, Island of Bombay andJNorth Konkan, 13 
[s. 12 ( 2 )]. 

stridhana, according to, 143, Jss. 150, 151]. 

succession to property of 'males, according to, 87 [s. 77]. 

Memons —See Cutchi Mcmons, and llalai Memons. 

Mesna-profits— 

when allowed'on partition, 392 [s. 305 (3)]. % 

whether purchaser of undivided interest entitled to, 311 [s. 261 ( 6 )]. 

Migration— 

effect of migratioiirof a Hindu family, 14 [s. 14]. 

Minor— * 

adoption by a «nale Elinor, 590 [s. 521]. 

by a minor widow, 551 [s. 465], 
age of majority, ,587 [s. 516]. 
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Minor— cqrud. 


betrothal of, 528 [a. 437]. 

change of religion by minor and guardianship, 592 [s. 527]. 

debts*contracted for family business, liability for, 260 [s. 234 ( 1 ) (V)], 276 [a. *240]. 
decree against, without sanction of Court., 298 [s. 252], 
guardian, capacity of minors to act as, 588 [s. 518 (4)]. 
f£hardianship of person and property of —See Guardianship. 

insolvent, whether minor ifiembcr of joint family firm can be adjudgod an, 322 
_ • [s. 266]. * 

^limitation in suits relating to joint property, effect of minority of a member on, 
298 [s. 252]. 

Majority Act 9 of 1875, 587 [s. 516]. 
marriage of, 518 [s. 427], 520 [s. 433]. 

guardians for marriage of, 520 [s. 433], 522 |jk 434], 
minor coparceners, when necessary parties to suits, 293 [s. 251]. , 

mortgages of coparcenary property by manager, when binding on minor, 279 [s. 242]. 
new tmsiness, whether minor liable for, 266 [s. 234 (2)]. 
partition^ right to^sue for, 394 [s. 308], 409 [s. 325 (1)], 434 [a. 348]. 
party to suits, 296 [s. 251 (5)]. 
recovery of custody of, 601 [s. 539]. 

reunion, minor cannot bo a party to, 430 [e. 344]. M 


sale of coparcenary property by manager, when bindi 


[a. 242]. 


will, minor cannot dispose of property by, 448 [s. 367 


Mitakshara— 

principal work of authority except in Bengal, V r«- “]■ 

Mitakshara school— 

• 9 • 

coparcenary, difference between Mitakshara and Dayabhaga, 233*239 [as. 213-217], 
337 (s. 277]. \ 

coparcenary property, distinction between Mitakshara and Dayabhaga, 240-270 
[ss. 218-234], 339-341 [ss. 278-282]. 

devolution of property according to* 18 [s. 24]. * • 

difference between Bengal school and, 11 fs. 11J, 18 [s. 22], 18 [a. 24], 23 [a. 31], 28 
• Is. 36], 99 [s. 95], 100 [s. 96], 109 [s. 121 ], 433 Is. 347J. 
felnale heirs, according to, 76 [a. 61 A]. 

partition, difference between Mitakshara and Dayabhaga, 433 [a. 347]. 
sub-divisions of, f‘2 [s. 12]. 

succession to property of males : general principle^ 18-24 [sa. 21-32]. 

order of succession, 25-75 [ss. 33-60]. * 
to«tridhana, 140 [s. 147 J. 

« • 

Mithlla school— 

female hoirs according to, 19 [s. 25], 77 [s. 62J. 
stridhana according to, 117 [s. 119J. 

succession to, according to, 149 [s. f53]. 
sub-school oi Mitakshara school, 12 [s. 12J. , 

works supplementing Mitakshara recognised as authoritative by, 12 [a. 12]. 

Mohunt— See Matlj. • 

alienation by— See Alienation. 

decree against, when binding on successors, 504 [s. 417]. 
devolution of office of ; 504 [a. 418|. 

income of endowed property, powers over, 499 [a. 414 (2)]. 
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Mohunt— contd. 

legal incidents of office of, 498 [s. 414], 
meaning of, 497 [s. 413]. 
offering by followers to, 610 [s. 422]. 
power of, to contract debts, 600 [s. 415 (1)]. 

to alienate endowed property, 500 [s. 415]. 
to sue, 497 [s. 413]. 
removal of, 511 fa. 423]. 

transfer of right of management, 507 [s. 420]. 

Molesalam Girasias of Broach— 

how far Hindu law applies to, 033 [s. 582]. 

Mortgage}.— 

coparcener, by, of his undivided share, Mitakshara, 303 [ss. 259, 260]. 

Dayabhaga, 341 fs. 282]. 

coparcener’s interest, rights of moitgagee of, 314 [s. 263], 364 [s. 294 B (2)]. 
decree against father, 364 [s. 294 B (2)J. < 

decree in foreclosure suit against manager, 295 [s. 251]. 



widow, by, of property inherited from her husband, 179 [s. 181]. 

Mother— t 

adoption, right of mother to give her son in, 659 [s. 476J. 
adoptive mother, whether inherits to adopted son, 570 [s. 496]. 
as an heir to her daughter— 

where daughter married. Day., 152-154 [ss. 155-157]; Mad., 147 [s. 152 (3) 
(iv)]; May., 145 [s. 151 (iii)]; Mit., 140 [s. 147] ; Mith., 149 [s. 153]. 
where daughter unmarried, 138 [s. 145]. 
sulka, heir to, 1^9 [s. 146]. 

unchastity, whether a bar to inheritance to daughter, 134 [s. 139\ 
whether takes absolute or limited estate : Bombay, 163 [i. 171]. 

other provinces, 160 [s. 169]. 

as an heir to her son— 

order of succession. Day., 95 [s. 88 (8)] ; May., 43 [s. 43 (7)], 87 [s. 77 (8)] 
Mit., 43 [s. 43 (7)], 83 [s. 72 (9)]. 
remarriage, whether affects right to inherit, 43 [s. 43 (7)]. 
unchastity, whether affects right to inherit. Day., 95 [s. 88 (8)], 100 [s. 96] 
Mit., 43 [s. 43 (7)]. 

, whether takes limited or absoluto estate : Bombay, 161 [s. 170]. 

other provinces, 159 [s. 168 (4)]. 

bequest to mother, when alienable by her, 136-138 [ss. 142-144]. 
conversion of, and guardianship, 591 [s. 526]. 
gift to, when alienable, 136-138 [ss. 142-144]. 
gift from, to daughter is aaudayika, 136 [s. 143]. 
guardianship of child’s person, 588 [s. 518]. 

M “ property, 588-590 [ss. 518-519]. 
guardianship, and conversion of, 591 [s. 526]. 
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Mother—con/cZ. 

illegitimate children, guardianship of, 500 [s. 522]. 

inheritance —See sub-beads “as an heir to her daughter,” “ as an heir to her son.” 
marrfage, mother’s right to give daughter in, 520 [s. 433], 522 [s. 434]. • 

partition, share on, Mitakshara, 400 [s. 316] ; Dayabliaga, 435 [s. 353]. 

omission l5> Reserve share for mother, effect of, 400 [s. 316]. 

£brty to suit for partition, 424 [s. 333 (2)]. 

piovision for funeral ceremonies of mother, 390 [s. 304]. 

' step-motlier, whether an heir, 43 [s. 43 (7)], 83 [8. 72 (0)]. 


Mdther-in-law— 

when entitled to maintenance from daughter-in-law, 604 [s. 544, ill. c]. 

Mother’s brother— 

as a bandhu, Mitakshara, 67 Ls. 54 (I 16)]. ' 

as a sapinda, Dayabliaga, 07 [s. 88 (34)]. 

property inherited from, whether ancestral, 245 [s. 223 (2)]. 

Mother’s brother’s daughter’s daughter’s son— 

as a bandhu, Mitifkshara, 67 [s. 54 (f 38)]. 

Mother’s brother’s daughter’s son’s son— 

as a bandhu, Mitakshara, 07 [s. 54 (I 34)]. 


Mother’s brother’s son— 

■ as a bandhu, Mitakshara, 48 [a. 46 (4)]. 67 [s. 54 (I l^p 

Mother’s brother’s son’s son— 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 67 [s.#54 (I 21)]. 

Mother’s father— • . 

as an heir, Mitakshara, 48 [s. 46 (4)], 60 [s. 54 (I 15)]. 

* . Dayabhaga, 07 [s. 88 (33)]. *, 

property inherited from, whether ancestral, 245 [s. 223 (2)]. 


Mother’s father’s brother— • 

as a bandhu, Mitakshara, 60 [s. 54 (I1 T 3)]. 

Mother's father’s brother’s son— 

as a baijjlhu Mitakshara, 69 [s. 54 (Ill 5)]. 

Mother's father's brothers son’s son— 

as a bandhu, Mitakshara, 69 [a. 54 (III 9)]. 


Mother’s father’s father— 

as a bandhif, Mitakshara, 69 [s. 54 (111 1)]. 

Mother’s father’s father’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (III 17)]. 


Mother’s father’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 16)]. 

• 

Mother’s father’s son’s daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 22)]. 

Mother’s father’s son’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (I 18)]. 

Mother’s father’s son’s* son's daughter’s son— 

as a bandhu, Mitakshara, 67 [s. 54 (l 28)]. 
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Mother’s father’s son’s son’s son— 

as a bandhn, Mitakshara, 67 [a. 54 (I 21)]. 

Mother’s father’s son’s son’s son’s son— 

* 

as a bandhu, Mitakshara, 67 [a. 54 (I 35)]. 

Mother’s father’s sister’s son— * 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 69 [s. 54 (III 6)1. 
as a sapinda, Dayabhaga, 97 [s. 88 (42)]. • 

Mother's maternal grandfather— 

as a bandhu, Mitakshara, 69 [s. 54 (TTI 2)]. 

Mother’s maternal grandfather’s son— 

as a bandhu, Mitakshara, 69 [s. 51 r v IlI 4)]. 

Mother’s'maternal grandfather’s son’s son— 

i/l a bandhu, Mitakshara, 69 (s. 54 (III 7)]. 

Mother's maternal grandfather’s son’s son’s son— 

as a bandhu, Mitakshara, 69 [s. 54 (TIT 12)]. 

Mother’s matmpnaljprandfather’s daughter’s son— 

as a bandhu, b^*9 [s. 54 (111 8)]. 

Mother’s matefh|riAg^^'* other’s son’s daughter’s son— 

as a [s- 54 (III 14)]. 

Mother**kCy 'll?- j Iher’s son’s son’s daughter’s son— 
as fjS£, yK' 70 |s. 54 (III 25)]. 

Mother’s maternS.^/. ' l&father’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 70 |s. S t (11T 21)]. 

Mother’s maternal grandfather’s daughter’,** son’s son— 

as a bandhu, Mitakshara, 69 [s. 5( (HI 15)]. 

Mother’s maternal grandfather’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 70 [s. 54 (III 26)]. 

Mother’s maternal grandfather’s daughter's daughter’s son— 

as a bamihu, Mitakshara, 69 ]s. 54 (Ill 16)]. 

Mother’s maternal grandfather’s son’s daughter’s daughter’s son 

as a bandhu, Mitakshara, 70 [s. 54 (III 29)]. 

Mother’s maternal great grandfather— 

as a bandhu, Mitakshara, 70A. 

Mother’s mother— 

inheritance to maiden’s property, 138 [s. 145]. 

Mother’s mother’s brother’s son— 

as a bandhu, Mit., 48 |s. 46 (4)]. 

Mother’s mother’s sister’s son— 
as a bandhu, Mit., 48 [s. 46 (4)]. •* 

Mother’s sister— 

as a bandhu, Bombay Presidency, 72 [s. 66]. 

Mother’s sister’s daughter’s son—. 

as a bandhu, Mitakshara, 67 [s. 54 (I 26)]. 

Mother’s sister’s son— 

as a bandhu, Mitakshara, 48 [s. 46 (4)], 67 [s.,54 (I 19)]. 
as a sapinda, Dayabhaga, 97 [s. 88 137)]. 
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Mother's sister’s son’s son— 

as a ba#idhu, Mitakshara, 48 [s. 46 (4) ], 67 [s. 54 (I 25)]. 

Moveable property— 

ancestral moveables, power of father over, Mitakshara, 250 [s. 225]. 

• Dayabhaga, 337 [s. 274]. 

partition of, 389 [a. 303]. 

widow or other limited Owner’s power to dispose of moveable property, received or 
inherited from husband or^others, 178-179 [ss. 179-180]. 

Naiklns — See Dancing Clirls. , 

Nan^budrl Brahmins— 

application of Hindu Law to, 6 [s, 6 (iv)]. 

Narada— * 

code or institutes of, 10 [s. 8 (2) (iii)]. 

Native Christians— 

how far governed by Succession Act, 7 fs. 7 (2)]. 
principle of survivorship, how far applies to, 7 fs. 7 (2)J. 

Native Converts Mawiage Dissolution Act— 

provisions of, 3 fs. 4 (iv)], 531 fs. 441]. 

Necessity— See Alienation. 

Nibandas— 

origin of, 10 fs. 9]. 

Nilkantha— 

author of Mayukha, 13 [s. 12 (2)]. 

Nirnayasindhu— 

* work supplementing Mitakshara in flenares anil l&mbay, 12 [a. 12 (1)]. 

Obstructed heritage— 

what is, 240 [s. 218]. 

Orphan— <* 

adoption of, whether permissibles, 563 |>. 482]. 

Outcast— 

adoption gl, whether permissible, 537 (s. 450, ill. (e)]. 

Padavandanika— • 

a species of stridhana, 125 [s. 126]. 

Parasara Madhava— 

stridhar^ji according \o, 115 [s. 118]. 

work supplementing Mitakshara in Madras, 12 [s. 12(L){ 

Parents— See Father, Mother. 

adoption, right to give son in, 559 [ss. 475-470J. 
guardianship, rights of, 588 [s. 518]. 
maintenance bf, 6CW* [s. 548]. 
marrfpgc right to give daughter in, 520 [s. 433]. 

Parties to suit— , * 

relating to ancestral business, 297 [s. 251 (7)]. 

* coparcenary property, 293-299 [ss. 251-252]. 

•partition, 42?4 [s. 333 (2£J. 
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Partition— 

absent coparcener, share of, 398 [s. 313]. 

account, mode of taking, on, 392 [s. 305]. 

adopted son and right to demand partition, 397 [s. 311]. 

"adverse possession of portion of the joint property, effect of, 391 [s. 304]. 
nftcr-born son and partition, 395-396 [ss. 309-310], 427 [s.^336]. 

of a disqualified coparcener, 106 [s. 109]. 
agreement not to partition, 402 [s. 319], 
agreement partition by, 410 [s. 325 (2)], 412 [s. 326 J. 
agreement to separate, whether writing necessary for, 413 [s. 326 (2)]. 
allotment of shares, Mitakshara, 403 [s. 321]. 

Dayahhaga, 438 [s. 355]. 

' ancestral moveables, son's right to' Enforce partition of, 389 [s. 303]. 
aneesfral property, share allotted on partition how far, 246 [s. 223 (4)]. 
j/ ! bitration, by, 411 [s. 325 (’3)J. 
birjh of a member pending suit for, 422 [s. 330]. 
burden of proof as to, 414 [s. 327J. 

eessor of commensality, how far evidence of partition, 415 [s. 327 (4)]. 
conversior^rJj^TJmduisrn and partition, 427 [s. 334]. 

co, - - “yinsSS ■ ^ °Tvji! on con fi rle ‘l to, 389 [s. 303J. 
o 'opZ. 306], 398 [s. 313], 492 r». 318]. 

* ''nit for, 422 [s. 330]. 

thi.tcr, 349 Is. 290 (5)]. 

as a &,^‘V "'before, 319 [ s. 290 (6)]. 
debts," ,f id£ partition, 390 [s. 304]. 

declaration of inJi.dkion to separate, 408 [s. 325]. 
decree, partition fyy, 421 [s. 329]. 
definition of, Mit., 408 [s. 325] ■ l)»y., 133 [ 347]. 

disability, how far effects exclusion, from share on partition, 104 [s. 106]. 

disability, removal of, and rc-openirg of partition, 106 [s. 108]. 

disqualified coparceners, 402 [s. 318]. 

dwelling house, partition of, 427 [s. 335 (2)1 

effect of partition, 429 L 8a - 340-341]. 

evidence of partition, 414 fs. 327]. 

exclusion from share q,o partition, 105 [s. 106]. 

father’s mother, rights of, Mit., 401 [s. 317J ; Diy., 437 [s. 354]. 

father, right of, to effect partition among his sons. 407 323]. 

female coparceners, rights, of, Dayabhaga, 43 4 fs. 348]. 

funeral expenses of mother, provision for, 391 [s. 304]. 

grandmother, rights of, Mit., 401 [s. 317] ; Day., 437 [s. 354]. 

grandsons, rights of, Mit., 393 [s. 307]; Day., 434 [s. 349]. 

great grandsons, right of, Mit., 393 [s. 307] ; Day., 434 [s. 349]. 

how effected, 408 [s. 325J. 

idols, partition of, 389 [s. 303]. 

illegitimate sons, rights of, Mit., 337 [s. 312] ; Day., 435 [s. 350]. 
inheritance, rights of, whether affected by partition, 429 [s. 3411. 
intention the true test of partition, 392 [s. 325], 433 [s. 347]. 

Khoja son, rights of, 394 [s. 307]. 

liability of son for debt contracted by father before, 349 [s. 290 (5)]. 
lunacy and partition, 106 [s. 107]. 

maintenance of dependants members and partition, 390 [s. 304]. 
manager, liability of] to account on partition, 274 [s. 238]. 
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Partition— amid. 

marriage expenses of female and male members, provision for, 390 [s. 304]. 

nif.sne profits when allowed on partition, 392 [s. 305 (3)]. 

metes and bounds, by, 406 [s. 322], 411 [s. 325 (3)]. 

min<jr coparcener, 394 [s. 308], 409 [s. 325 (1)], 434 [s. 348]. 

modes of division, 4^3 [s. 321]. 

modes of effecting partition, 408 [s. 325]. 

mortgagee of undivided interest, rights of, 314 [s. 203]. 

mother, rights of, Mit., 400t 8 - 316] ; Day., 435 [s. 353]. 

partial partition, 417 [s. 328]. J 

• parties to suit for, 424 [s. 333 (2)]. 

Partition Act 4 of 1893, 427 [s. 335]. 

partition how effected, Mit., 408 [s. 325]; D»y., 433 [s. 347]. 
passage, 289 [s. 303]. 

person entitled to partition, Mit., 393-402 |ss. 300-318] ; Day., 434-435 [ss. 34^-351]. 
per stirpes, 403 [h. 321 (3)], 438 [a. 355 (3)1- 
propegby liable to partition, 389-392 [ss. 303-305]. 

purchaser of undivided ^interest, rights of, Mit., 310 [s. 201 (3)], 398 [s. 314]; Day., 
435 [s* 351]. . ' _ 

registration of deed of partition, 413 fs. 320 (2)]. 
religious order, adoption of, whether effects oxclu* 
re-opening of, 427-428 [ss. 330-339], 
restraint against, 402-403 [ss. .119-320]. 
reunion— See Reunion, 
right of way, 389 [s. 303]. 

right to enforce partition, 272 [s. 235 (5)], 342 [s. 285]. 
sale in lieu of partition, 427 [s. 335]. 
separation of one coparcener, 417 328 (3)]. r 

share acquired on, devolution, of 429 Is. 340^ 

, whether separate propffljty, 257 [s. 230 (0)]. 

shares on partition, Mit., 403 [s. 321] ; Day., 438 [s. 355]. 
son born after but conceived before i>artition, rights of, 395 [s. 309]. 
son conceived as well as born after partition, rights of, 390 [s. 310]. 
sms, rights of, Mit., 393 [s. 307] ; Day., 434 [s. 349]. 

* sqn’s son’s rights of, Mit., 393 [s. 307]; Day., 434 [s. 341J]. 
son’s soli’s son’s rights of, Mit., 393 [s. 307] ; Day., 434 [s. 349]. 
step-mother, rights of, Mit., 400 [s. 310 (3)] ; Day., 430 [s. 353 (4)]. 

stridhana, whether share allotted to mother and father's mother or partition is, 
their, 127 [s. 128], 104 [s. 172]. * 

suit, institution of, effect of, 409 [s. 325 (l)]. 

bijths and deaths of coparceners pending, 422-423 [ss. 330-332]. 
hotchpot, 425 Ls. 333 (3)]. 
minor, by, 409 [s. 325 (1) (ii)]. 
parties to, 424 [s 333 (2)]. 
property to be comprised in, 425 [s. 333 (3)]. 
who mijy sue for, 423 [s. 333 (1)]. 
way, right of, 38!?%. 303]. 
well? partition of, 389 Ts. 303]. 

what constitutes partition, Mit., 408 [s. 325] ‘, Day., 433 [s. 347]. 
widows, between, 39 [s. 43 (4)]. * 

wife, rights of, Mit., 309 [s. 315] ; Day., 435 [s. 362]. 
will and i^straint against partition, 403 [s. 320], 477 [s. 395]. * 
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Partition — contd. 

will, partition by father or other coparcener by means of, 408 [s. 324]. 

partition by so-called, 431 fs. 345]. 
writing, whether necessary for, 413 [s. 326 (2)]. 

Patejrnal uncle— 

as an heirMit., 46 [*■ 43 (14)]. 84 [s. 72 (35)] ; Day., 96 [s. 88 (15)]. 

Paternal uncle’s daughter— f 

as a bandhu, Bombay 72 [s. (56)], 77 [s. 64 (l)]. 

Paternal uncle’s daughter’s son— 

as an heir, Mit., 67 [s. 54 (T. 20)] ; Day., 96 [s. 88 (29)]. 

Paternal uncle’s son’s daughter's son’s son— 

as a bandhu, Mit., 67 [s. 54 (f. 29)]. 

Paternal uncle’s son— * 

as an Heir, Mit., 46 Ls. 43 (15)], 84 [s. 72 (36)] : Day., 96 [s. 88 (16)]. 

Paternal uncle’s son’s daughter’s son— 

as aji heir, Mit., 67 [s. 54 (1. 20)] ; Day., 96 fa. 88 (30)]. 

Paternal uncle’s son’s son— 

as an heir, Mik, 46 [s- 43 (16)], 85 [s. 72 (37)J ; Day., 96 [a. 88 (17)]. 

Patern°* £*n’s son— 


Pei •*??. a "JJJP • ,♦ ' ‘ ' 

Hindu r' ld'mst, 477 [s. 392]. 

rule against, in rito bequest, 470-474 [ss. 385 (2)-387]. 
in regard to endowments, 496 fa. 411J. 
in regard to gifts, 470-474 [ss. 3<85 (1), 386, 387]. 

Per stripes— 

partition, 403 [s. 321]. 
succession, 24 [s. 32J. 


persona deslgnata— 

adopted son, when may take as, 582 [s. 511, ill. (a)]. 

Pious obligation —See Debts. 

Pitri bandus— <. 

order of succession among, 66 [s. 54]. 
who are, 49 fs. 46 (4)], 58 Ls. 49], 68 [s. 54]. 

Posthumous son— 

devesting of estate, 20 L 8 - 28]. 

Power of appointment— 480 [s. 398]. 

Prajapatya marriage— 

an approved form of inarriggej 519 [s. 428]. 

Preceptor— 

as an heir, 74 [s. 57] ; Day., 97 [s. 91]. 

Presumption— 

alienation with'consent of reversioners, in case of, 191 [s. 183\1)]. 
business carried on by a coparcener, as to, 269 [s. 234 (4)]. 
joint family and property, as to, M,'t-, 260 [s- 233] ; Day., 342 [s. 286]. 
legitimacy, as to, 529 [s. 438]. * 

marriage, as to fornh.', of, 142 [s. 147], 520 [a. 429]. 

performance of ceremonies, 529 [s. 438]. 

*hilidfc,y, 629 [s. 438]. 
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Presumption— contd. 

partition, as to, 418 [s. 328], 

property in possession of widow, as to, 134 [s. 140]. 

savings by widow of incomo of husband’s estate, as to, 169 [s. 17' 

ach<»o!, as to, 14 [s. 14]. 

when one coparccw* separates, 419 [a. 328 (3)J. 

Prltigatta— . • 

a kind of stridhana, 109 [s.,113 (1)], 125 [s. 126], 

Probate— 

when nocessary, 456-458 [ss. 375, 376]. 

Probate and Administration Act— 

application of, 458 [s. 376]. 

repeal and rc.onaetmont of, 458 [s. 376]. 

Promissory note- 

suit on, passed by manager, 277 [see. 240 (4)j. 

Propinquity— 

guiding principle of succession in Mit. law, 28 [s. 36], 60 [s. 51]. 

Prostituted— * — 

succession to property of, 156 [s. 164]. 

Pundits— 

institution of, when abolished, 11 [s. 10 ]. 

Punjab— 

• adoption, in the, 565 | s. 488], 

Purchaser— See Alienation. 

ancestral house, purchaser of, and widow's right of residence, 617 [s. 562]. 
burden of proof in oaso of sale by •nanager, 285 * s. 244], * 

widow, 188 y [s. 1821. 

riglits of purchaser of coparcener’s share, jpl.it., 304 fs. 261 ], .340 [». 280], 298 [s. 314] ; 
Day., 4.35 [s. 351J. 

equitable rights on partition, 310 [s. 261 (3)]. 
extent of sharo, 311 [s. 261 (5)’f. 

right subject to all charges and liabilities, 312 [s. 261 ( 8 )|. 
right to joint possession, 305 [s. 261 (I)]. 

„ in Bengal, U.I\ and Madras, 305 |s. 261 (l)J. 

in Bombay, 305 |s. 2(51 (l)]. 
right to mc«no profits, 311 |s. 261 (0)J. 
right to partition, 309 [s. 261 ( 2 )]. *, 

right to specific performances, 312 [s. 261 (7)]. * 

whether bound to suo for partition in coparcener’s lifetime, 311 [s. 261 ( 4 )]. 

Registration— ** 

of authority to adopt, 541 [s. 456]. 
of deed of gift, 441 | s. 358J. 
of deed of partition, 412 [s. 326], 

Religion, change of**- 

adeption, effect on, 559 [s. 478]. 

civil rights, whether lost by, 2 [s. 4 (j)]. * 

Coparcenership, effect on, 427 fa. 334]. 

'dissolution of marriage, whether effected by, 530 [s. 441J. 
divorce, tfhen brought about by,-530 [s. 441]. 
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Religion, change of — contd. 

guardianship and change of religion by father, 591 [a. 525J. 

by infant, 592 fs. 527]. 
by mother, 591 [s. 526]. 
maintenance, effect on right to, 612 [a. 557J. 
restitution of conjugal rights, effect on suit for, 533 [». 444". 
succession, whether a bar to, 101 [a. 97]. 

Religious endowments —See Endowments. 

Remainder- 

gifts or bequest by way of, 476 fs. 390]. 

Remarriage of widows— 

adoption, power to give in, after remarriage, 552 [a. 467]. 

, take in, a* ter remarriage, 552 [s. 467]. 

devesting of husband's estate by remarriage, 39 [s. 43 (3)]. 
guardianship, effect of remarriage on the right of, 590 [s. 523]. 

Hindu Widow’s Remarriage Act, 1856, operation of, 2 [s. 4 (it)], 520 [s. 432], 590 

rs. 52£L»~^ 

> Ts- 4 (ii) |, 39 [s. 43 (3)]. 
m 'oqp right by remarriage, 617 fs. 563]. 

onsent necessary for remarriage of, 521 [s. 433]. 

-n right of, 39 43 (3)], 80 [s. 68 (v)]. 

ttoci ,1 f >Amst 

Residence, right o*m to * 

unmarried daughter of deceased Coparcener, of. 626 [s. 574], 
widow, of, how affected by transfer of the ho*»se, 617 [s. 562], 625 fs. 573]. 
wife and unmarried daughters of jsolc owner, of, how affected by sale of the family 
house, 627 [s. 575]. 

Restitution— 

of conjugal rights, 51]3 [ s. 444], 

Reunion— 

difference between coparcenary formed by reunion and coparcenaiy by birth, 430 
[s. 343J. 

intention necessary to constitute, 430 [s. 344]. 

minor coparcener and, 430 [s. 344]. 

persons who may reunite, 42.0 [s. 342]. 

results of, 430 [s, 343J. 

reunion a question of fact, 419 [s. 328 (3)]. 

succession after reunion, Mitakshara, 75 [s. 60]. 

Dayabhaga, 98 fs. 94J. 

Reversioners— 

advorso possession against widow whether a bar to suit by, 222 [s. 201 J. 

‘ alienation by widow with consent of, 191 Ts. 183], 196 [s. 184], 202 [s. 191]. 

1 without consent of, 196 fs. 186]. 1 

for legal necessity, effect of, on reversioners, 196 [s. *84], 
reversioner j arty to, 205 [s. 192]. 
compromise bet wo. n widow and next reversioner, 210 [s. 194]. 
compromise by widt/w involving alienation, how far binding on— 
wliere reversioner is a party, 205 [s. 192]. 
where reversioner is not a party, 207 [s. 193]. 
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Reversioners— contd. 

consent of, alienation by widow, 202 [s. 191]. 

debts contracted by widow and not charged on the estate, whether binding on, 211 

[s. 195]. 

declaratory decree, who bound by, 229 [s. 210]. 
declaratory suit by, 224, 225, 220 [ss. 203, 205, 200]. 
uecree against wid6w, when binding on reversioners, 219 [s. 199J. 
definition of, 165 [s. 175 (1)5- 

distinction between “ next ” and “ remote ” revotsionors, 191 [s. 183]. 
eloction by, 202 [s. 190J. 

injunction against widow in case of waste, 224 [s. 204]. 
limitation period of, declaratory suits, 228 [* 208J. 

for suit for possession, 229 [s. 209]. 

possession adverse against widow, whether bars reversioners, 222 [s. 201 J. 
remote reversioners, rights of, 226 [s. 207], 

res judicata, docree in suit betwoon widow and noxt reversionors, 221 [s. 200]. 

docroo in suit betwoon next reversioner and alienoo, 229 [s. 210J. 
rights ofirevorsioners, 223 [s. 202]. - 

spos successionis, reversioner’s interest is, 166 r " ’ 
succession by, custom among .Jats, 107 [s. 17.'*f§ ff ^ 
surrender of estate by widow to reversioners,: 
title derived from last full owner, 160 [s. 175 ®C : 
waste by widow, and injunction, 224 [s. 204J. 
will by widow of husband's estate, and declaratory suit l 

Revocation— 


gift., of, 446 [s. 363]. 

power to adopt, of, 543 [s. 400]. 

will, of, 453 [s. 3701. 

Sakalyas —[Bengal .School]— 
enumeration of, 93 [s. 84]. 
order of succession among, 97 [s. 

principles governing order of succession among, 94 [s. 87J. 

Sal * 1 —See Alienation and Purchaser. 

in execution of decree against father for his debts, 356 [s. 294J. 

coparcener, 304 |s. 201]. 
widow, 219 [s. 11I9J. 
religious office, of, 507 |s. 420 (l)J. » 

Samanodakas— 

according to Mitakshara, 31 [m. 38], 32 [s. 40]. 

Dayabhaga, 89*90 [ss. 80, 81 ], 93 |s. 85], 
order of succession among, Mitaksharu, 48 [s. 151, 86 js. 73J. 

Dayabhaga, 97 [s. 90J. 
table of, Mitakshara, 32 [s. 41], 34 [Tabic], 
widows of, as heirs in Bombay, 81 [s. 09J. 

Sanyasl— 

exclusion from inheritance and from share on partition, 107 [s. 111], 
succession to property of, 74 [s. 58], 

Saplndas— , 

according to Mitakshara, 29-32 [ss. 37-39J. 

Dayabhaga, 90 [s. 82], 

adoption by widow and consent of sapindas, 544 [s. 462 (2)]. 

0 


24 
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Sapindas— contd. 

bhinna-gotra sapindas, Mitakshara, 29 [s. 37], 548 [s. 463 (2)], 

j^jtraja sapindas, Mitakshara, 29 [s. 37]. 

half-blood. See sub-head “ Wholo blood.” 

marriage .and sapindaship, 525 [s. 436]. 

order of succession among, Mitakshara, 35 [s. 43]. 

Dayabhaga, 91 [a. 88]. 

principles governing precedence among, Dayabhaga, 94 [s. 86]. 
bablo of sapindas, Mitakshara,'32 [s. 41]. 

whole blood, sapindas of, when preferred to one of half-blood, 47 [s. 44], 
Sapratibandha daya —See Obstructed heritage, 
meansrobstructed heritage, 240 [s. 218 (1)]. 

Saptapadi— 5 

a n\arriago ceremony, 528 [s. 437 (1)]. 

SarasY&tl Vilasa— 

an autlH^-^^tadras, 12 [s. 12], 147 [s. 152J. 

V $■' - 

'** u t s - i4i j- ,3g t*. i43]. 


?c- P" .v " 

i>ayalih^'^ 1 ?lil'liv 1 ^ i i ^ i n !' , *ara schools, 11 [s. 
migration and sciiuoi of law, 14 [s. 14], 


llj. 


See Stridhana. 

See Succession to Males, and Succession 


Mitakshara school*,divisions of— <v 
Benares, 12 [s. 12J. * 

Bombay or Maharashtra, 12 [,i. 12J. 

Madras or Dravida, 12 [s. 12J. 

Mithila, 12 [s. 12J. 
origin of, 10 [s. 9J. , 
stridhana according to different schools, 
succession according to different schools, 
to Females. > 

works of authority in the two schools, 11 [s. llj. 

in the sub-schools, 12 [s. 12J. 

Self-acquired property— 

accretions, 257 [s. 230 (5), (0)J. 

ancestral proporty lost to family, 257 [s. 230 (4)], 259 [s. 23?J. 
description of, 256 [s. 230]. 

gains of learning : gains of science, 257 [s. 231J, 258 [s. 231A]. 

gift of, 440 |> 357J. 

heir entitled to, 243 [ s. 222]. 

inheritance from collaterals, 246\s. 223^3)]. 

fsom females, 158 [s. 166]. i 

legal incidents of, 243 [s. 222], 
obstructed heritage, 256 [s. 230]. 
partition, not liable to, 243 [s. 222J, 389 [s. 303J. 
powers over, 243 [s M 222J. , 

practice of prqfessioji or occupation, 257 [s. 231], 258 [s. £31AJ. 
presumption as to, 260 [s. 233]. .. , 

property given or bequeathed by paternal ancestor, 247 [s. 223 (5)]. 
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Self-acquired property— contd. 

property thrown into common stock, whether joint or soparato, 251 [s. 227]. 

separate earnings, 257 [s. 231], 258 [s. 231 A]. 

shai4> allotted on partition, 257 [s. 230 (6)]. 

sole surviving coparconor, property held by, 257 [s. 230 (7)]. 

what is, 256 [s. 230]., 

Separate property— See Self-acquired property. 

Shebait —See Endowments. 

• alienation of endowed property by, 506 [s. 419 (2)^. 

* decree against, when binding on successors, 504 [s. 417J. 
devolution of office of, 505 [s. 410]. 
female, interest in shebait, of, 506 [s. 419].* 
gift by, of right of management, 508 [s. 420 (2)j.» 
income of endowed property, powers over, 498 [s. 414], 
legal incidents of office of, 498 [a. 414]. 
lunacy of, 498 [s. 413]. 
meaning of, 497 [s. 413]. 
positiofc of, 498 ffe. 414], 
power of, to alienate endowed property, 
to contract debts, 500 [s. 415], 
to sue, 497 fs. 413], 
removal of, 511 | s. 423J. 

# sale by, of right of management, 507 [s. 420 (1)V^ 

Sikhs— 

application of Hindu*law to, 6 [s. 6 
Sister- -See Half-sister. 

as an heir— m • • 

in Bombay, Mit., 45 [s. 43 (13C)], 7^| s.*65], 83 [s. 72 (11)]. 

May., 45 ]s. 43 (13C)1, 71?[s. 65]. 
in Madras, under Act 2 of 1929, 45 [s. 43 (13G)], 71 [s. 55J. 

before Act 2 of 1939, 71 ]s. 55]. 
elsewhere, nndor Act 2 of 1929, 45 [s. 43 (13C)]. 

whether takes an absolute or a limited estate, Bombay, 161 fs. 170 (2)]. 

Madffis, 159 ]s. 168(4)]. 
elsewhere, 45 [s. 43 (13C)], 159 
| s. 168(4)]. 

whether take as tcnants-in-common or as joigt tenants, 23 fs. 31], 79 [s. 65 (2)]. 
as a stridhana heir— • 

Madras as luyr of tho deceased’s father, 148 [a. 152 (4)]. 

Atayuklyi, as heir of tho deceased’s father, 145 [s. 151 (iii)]. 

Mitakshara, as heir of the doceasod’s father, 140 fs. 147 (2)]. 

succession to maiden’s property, 138 [s. 145J. • 

whether takes an absoluto or limited estato: Bombay, 163 [s. 171 ]. 

• elsewhere, 160 [s. 169]. . 

maintenance, 6043s. 544J. * . 

Sister’s daughter— 

as an heir in Bombay— 

inherits as a bandhu, 72 [s. 56]. 
takes an absolute estate, 161 |s. 170 (2)]. 
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Sister’s daughter — contd. 

as an heir in Madras-— 

. inherits as a bandhu, 72 [s. 56]. 

Sister’s daughter’s son— 

as a bandhu, Mitakshara, 49 [s. 46], 66 [s. 54 (I. 17)]. 


Sister’s daughter’s son’s son— 

whether a bandhu, 50 [s. 47], 66 [s. 54 (13)]. 

Sister’s son— 


as an heir—- 

•- Dayabhaga, 96 [s. 88 (12)]. 

Mitakshara, 46 [s. 43 (13D)], 4tf [s. 46 (4)], 66 [s. 54 (I. 6)]. 
as p stridhana heir— • 

* Dayabhaga, 153 (s. 155], 154 [s. 157], 

Madras, 149 152 (4)1. 

Mayukha, 145 [s. 151 (III)]. 

JAO Ls. 147]. 

ayit^S Wht. " 

■ *-*■■$*+ 

. ? * 

A 


SW y t J 


whotheK' ! ™6lflir' > nfI 


138 [s. 145]. 

nr' % 

V“, 66 [s. 54 (I. 6)]. 


Smrlti— 




47]. 


as a source of Hindu law, 9 [s. 8j. . 

Smrlti Chandrlka— , 

stridhana according to, 115 fs. 118], 1»?9 [s. 152 (2)]. 

rules of succession to, 149 [s. 152 (3)]. 
work of authority in ^ludras, 12 [s. 12 (1)]. f 
Sons —iS’ec Coparceners, Coparcenary property, adoption, 
adopted son —See Adoption. 

adult sons, when father bound to maintain, 605 [s. 545], 
after-born son anil partition, 395-396 [ss. 309-310]. 

of a disqualified coparcener and partition, 106 [s. l(Jt*j. 
of a disqualified h;ir, 106 [s. 105J. 

alienation by father for payment of his debts, how far binding on, 369 [s. 295]. 
ancestral property and son’s rights, Mitakshara, 243 [s. 223 (t)], 24J [s. 224]. 

Dayabhaga, 336 [s. 273]. , t 

as heirs to their father— 

Dayabhaga, 95 [s. 88 (f)-(3)]. 

Mayukha, 87 [s. 77 (l)-(3)]. 

•Mitakshara, 35 fs. 43 (l)-(3)], &2 [s. 72 (l-)-(3)]. 
as stridhana heirs-’— 

Dayabhaga, 152-154 [ss. 155-157]. 

Madras, 149 |s. 152 (3)1. # 

Mayukha, 143 Ls. 151]. 

Mitakshara, 140«[s. 147 (2)]. 

Mitbila, 14g [s. 1^31. 
coparceners, sons inherit as, 23 [s. 31]. 
disinheritance, 451 [s. 368]. 
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Sons — conld. ■ 

' s father’s debts, liability of sons for, 343 [s. 287], 347 [s. 290]. 

alienation of Bon's interest by father for payment of his debts, 369 
[s. 296]. 

immoral debts, sons whether liable for, 382 [s. 298]. • 

sale of sons’ interest in execution of decree against father, 356 [s. 294], 
separate property of sons whether liable for, 343 [s. 287]. 
gift or bequest by fattier to his son, 247 [s. 223 (5)]. 

•guardianship of—MSee Guardianship, 
illegitimate— See Illegitimate sons, 
joint tenants, sons inherit as, 23 [s. 31]. s 

maintenance of parents, 606 [s. 548]. 
maintenance of sons, 605 [s. 545J. 

partition, right to demand, Mit., 393 [s. 307 ] ; Day., 434 [s. 349]. 
shares on, 403 [s. 321]. 
son conceived and bom after, 396 [s. 310]. 
son conceived before but born after, 396 fs. 309]. 
sclf-acquirod and separate property of father, 243 [s. 222]. 
son in his mother’s womb, 328 [s. 270]. m 

taki^jer utirpM on partition amongst themselves, grandsons and great-grandsons, 
24 fs. 32], 35 Is. 43 (1-3)]. 

will, whether revoked 1>y subsequent birth of son, 455 [s. 

Son-in-law— 

as a stridhana heir, Mithila, 150 fs. 153]. 

Son’s daughter— t 

as an heir, under Act 2 of 1929, 44 fs. 43 (13A)j. 

before the Act, in Bombay. 72 [s. 56]. 
before the Act, in Madras, 72 fs. 56]. 

whether taken absolute or limited estato, 44 fs. 43 (13A)], 159 [s. 168], 
161 [s. 170]. . 

Son’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 66 [s. 54 (1-4)].* 

Son’s daughter's son— 

as a bandhu, Mitakshara, 66 fs. 5? (T-l)]. 

# as a sapinda, Dayabhaga, 96 fs. 88 (25)j. 

Sonte daughter’s son’s son— 

as a bdfidhu, Mitakshara, 66 [s. 54 (1-4)]. 

• • 

Son’s sons— # 

as heirs to their grandfather, Mit., 35 fs. 43 (1-3)], 82 fs. 72 (1-6)]; May* 87 fs. 77 (2)]; 
Day., 95 [s. 88 (1-3)]. 

• doctrine of representation as exemplified by, 21 fs. 29]. 

whether take as coparceners, joint tenants, or as tenants-in-eommon, 23 fH. 31]. 
whether take per stirpes or per capita , 24 fsi 32]. 
as stridhana heirs— 

Dayabhaga, 152 [s. 165], 153 [s. 157]. • 

MayuWia, l£p [s. 150], 143 [s. 151]. 

Mitakshara, 140 fs. 147 (2)]. 

* whether take as tenants-in-common or as joint tenants, 155 [ss. 159-160]. 
whe1jjier # take per stirpes or per capita, fs. 32]. 
debts, liability for grandfather’s, 347-385 [ss. 290-298]. 

Maintenance of, 606 [s. 547]. 
partition^ rights 0^*393 fs. 307]. 



742 


. INDEX. 


Son’s son’s daughter's son— 

as a bandhu, Mitakshara, 66 [s. 64 (1-4)J; Dayabhaga, 96 [e. 88 (26)]. 

Son’s son’s sons— 

as heirs to their great grandfather, Mit., 36 [s. 43 (1-3)], 82 [s. 72 (1-6)]; Sjay., 87 
[s. 77 (3)1; Day., 95 [s. 88 (1-3)]. , 

doctrine of representation, 21 [s. 29]. • 

whether take as coparceners, joint tenants, or as tenants-Weommon, 23 [s? Jl]. 
whether take per stirpes or per capita, 24 [s. 32].' 
as st rid liana heirs—■ * 

Dayabhaga, 152 [s. 166]. 

, Mayukha, 146 (s. 151 (II)]. 
partition, rights on, 393 [s. 307]. 

Son’s widow— * 

9 

as anjieir, in Bombay, 80 [s. 68]. 

whether takes a limited or an absolute estate- in inherited property, 80 [s* 68 (iv)]. 


165 [s. 174t2)l. 



Specific performance— ( 

contract by manage.f, of, 281 [s. # 242j. 

Spes succession! s— • , 

l ight of heir to succession, 22 [s. 30]. 

of reversioners to succession, 166 [s. 175 (2)J. 
renunciation by hbir, 205 [s. 192J. • 

Spiritual benefit— 

doctrine of, 88-89 [ss. 79-80]. 

Sraddha— * 

* 

alienation^of inherited property by widow for, ISO [s. 181A (2)]. 
parvana sraddha anil right of inheritance, 89 [s. 80]. 

Sruti— 

as a sourco of Hindu law, 9 |*s. 8]. 

Stepdaughter— * 

as a stridhana lfeir, Mitakshara, 141 [s. 147]. 

Stepmother— f 

adoption, right to gR e in, 558 [s. 474J. 
as an heir to her stepslbn, Bombay, 81 [s. 68], 84 [s. 72 (27)]. 
whether takes a 1 United estate, 80 [s. 68 (IV)]. ' 
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Stepmother— contd. 

*\ as a stridhana heir, Mitakshara, 142 [s. 147]. 

whethor takes a limited estate, 80 [s. GS (iv)]. 
maintenance of, 604 [s. 544], 

partition, rights on, Mit.» 400 [s. 316 (3)] ; Day., 436 [s. 353]. 


Stepson— 


;ys a stridhana heir, Dtiyabhaga, 152 [s. 155], 

** Mitakshara, 110 [s. 147J. 

Stridhana— 

■ adhivedanika, 109 [a. 113 (2)], 125 [s. 126]. * 

’ adhyagni, 109 [s. 113 (1), (3)1, 125 [s. 126]. 
adhyavahanika, 109 [s. 113 (1), (3)], 125 [s. 126J. 
adoption, stridhana whether dovcsted by, 4P79 [s. 504]. 

adverse possession, property acquired by, whether stridhana, 132 [s. lfcl]. 
alienation of, see sub-head “ Power of disposition over.” 

amvadheyaka, 109 (s. 113 (2)J, 125 [s. 126], 144 [s. 151 (3)], 147-149 [s. 15^ (3), (4)],, 
• 151 [s. 154]. 


succession to. Day,, 163 fs. 156]; Mad., 147-149 [s. 152 (31. MM 1511 s. 154 (3)]. 
ayautafca, 151 [s»154 (4)], 163 [s. 157]. 

Benares school, stridhana, according to ^J - 
Bengal school, stridhana, according to, 
bequest from relations, whethor stridhar!*^ 
bequest of, 136 fs. 143J. '■ JH 

bhartridatta, 125 [s. 126], 143 [X 1501, 147 [s. 152 (xJJ] 
succession to Mad., 147,148 [s. 152 (3), (4)] ; May.,, 

Bombay school, stridhana, according to, 114 [s. 116 J. 
burden of proof as to, 134 [s. 140J. • 

commontators, stridhana accordi^to, 112 1V]. * 


compromise, property acquired by, whether ftridhana, 132 fs. 132). 
contracts, liability under, wliothor limiteflLto stridhana, 167 (s. 166J. 
custom, whether property may bo stridhana by, 133 [s. 136]. 

Dayabhaga, stridhana according to, 117 [h. 120J. 

Dayabhaga, stridhana distinguished from Mitakshara stridhana, 1 J9»[s. 121], 
•definition of Dayabhaga, 117 [s. 120J. 

# Mitakshara, 113 [s. 115]. • * 

differed kinds of property as stridhana, 124-131 [ss. 125-138J. 
disposition, po^cr of, over stridhana, 134-138 [ss. 141-144], 
earnings as stridhana, 131 [s. 131]. 
essential features of, 123 [s. 124], 
estate taken by stridhana heir— 

Tjhen t!io heir is a male, 155 [s. 161]. 

* a female, 155 [s. 162]. 

gifts and bequest from relations, whether stridhana, 125 [s. 126], 136 [s. 143]. 

from strangers, whether stridhana, 125 [s. 127], 136 [s. 143J. 
construction of gifts and bequest to females, 484 [s. 401]. 
gift of, 136JX 143]. . * • 

improper stridhana, what is, 143 [s. 150]. 

• succession to, 145 [s. 151 (II)]. 

inheritance, property acquired by, whether%tridhana, 119 [s. 122 (I)], 129 [s. 130]. 
extent of estate in, 165-223 [ss. 174-201]. 
powers of female heirs over, 165-223 [ss. 174-201], 
sucqpssion to, 165-164 [ss. 161-171]. 


< 
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Strldhana— conid. 




Madras school, stridhana according to, 115 [s. 118]. 
maiden’s property, 121 [s. 123 (2)], 133 [s. 137]. 

maintenance, property given in lieu of, whether stridhana, 128 [e. 129]. 

Manu, stridhana according to, 109 [s. 113]. 

maurasi mokarari lease, grant of, 122 [s. 123 (9)]. , 

Maytikha, stridhana according to, 114 [s. 116]. • 

meanings of, according to various schools, 108-123 [sb. 112-123]. 
mechanical arts, property acquired by, whethor stridhana, 131 [s. 131]. 
Mitaksliara, stridhana according to, 113 [s. 115], 119-121 [ss. 121-122]. 

Mithila school, stridhana according to, 116 [s. 119]. 

non-tcelinical stridhana, what is, 114 [s. 116], 143 [s. 150], 147 [s. 162 (2) & (4)]. 

succession V>, 145 [s. 151 (II)]. 


ornameftts given by husband to wife. 111 [s. 113 (4)]. 
padavandanika, 109 [s. 113 (l)], 125 [s. 126]. 

partition, sharo obtained on, whether stridhana, 127 [s. 128], 164 [s. 172]. 
per stirpes, stridhana heirs whether take, 155 [s. 160]. 


bana, whether there is a, 134 fs. 140], 

I- 

124-134 [ss. 125-1381 
property purchased with stridham^ 132 [s. 134]. 
property unknown to ancient Hindu law, 122^s. 123 (9)]. 
saudayika, 118 [s. 120], 135 [s. f4lj, 136 [s. 143]. 
schools, stridhana, according to variom, 121 [s. 123]. 
iSmriti Chandrika, stridhana according to, 117 [s. 118J. 

Smritis, stridhana, according bo, 111 [s. 113]. 
sources of ^pmen’s property, 124 [s. 125]. • 

sj>eoial features of, 123 [s. 124]. 
succession to stridhaito, 138-157 [ss. 145-165]. 
according to Mitakshara, 140 [s. 147]. 

Benares school, 142 [s. 148]. 

Bombay school, 142-146 [ss. 149-151]. 


power ofjdigjjjjjjjtion over stridhana— 
nt#a 

^ ’3 •* v * 

„,P or', 1 . 

* tu* .j 

^ a iV'V '• ^ «-“• 1 

• y.^^^ns SOL W4 [s. 151 

nronertv. uiilcrefe,.. tr. of. as stridhana. 


r (l) Mitakshara, 1 S 2 [s. 149]. 

(2) Mayukha, 143-146 [ss. 150-151]. 


Dayabhaga school, 151-154 [ss. 154-157]. 
escheat, 164 [s. 158]. 

illegitimate children as lieirs, 155 [s. 163]. 

Madras school, 147 [s. 152]. 

maiden’s property, succession to, 138 [s. 145]. 

Mithila scheol/ 149 [s. 153]. 

prostitutes, succession to property of, 156 [s. 164j. , 

sulka, succession to, 139 [s. 14(^1. 

sulka, what is, 110 [*. 113 (2)], 140 [s. 147], 143 [s. 150], 147 [s. 1*62]*, 160 [s. 153] 
151 [s. K»4]. 

succession td, 139 fa. 146]. • 
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•Stridhana—ron/i. 

survivorship, whether exists among stridhana heirs, 156 [a- 159]. 

technical stridhana, what is, 111 [s. 113 (6)], 114 [a. 116], 121 [s. 123], 143 [s. 150], 

147 [s. 152 (2)], 160 [s. 153]. 

succession to. Mad., 148 [s. 152 (3)]; May., 143 [s. 151 (1)]; 
Mith., 149 [s. 153]. 

tonants-in-common, ^whether stridhana heirs take as, 155 [s. 159]. 

••transfer of, (see Above “ Power of disposition over ”). 
unchastity, whether a bar to succession to, 134 [s. 139J. 
widowhood, property acquired during, 121 [a. 1£3 (2)], 134 fs. 138]. 

Yajanavalkya stridhana, according to, 111 [s. 113 (5)]. 

Yautaka, 143 [s. 150], 147 [s. 152 (2)J, 151 [*. 154]. 

succession to. l>ny., 152 [s. 155]; Mad., 147, 149 [s. 152 (3), (4)]; May.? 144 
[s. 151 (1)] ; Mith., 149 [s. 153]. 


Succession Act— -See Acts. 

Native Christians how far governed by, 7 [s. 7 (2)]. 

Succession certificate— 

when%iecessarj^ 457 [s. 375]. 


Succession to females— 

A —Succession to Stridhana—(See Rtrid,; 1 * 

estate or interest taken by stridhana 1 » 

per stirpes, whether stridhana heirs take, f,v., t *,gj| 
tonants-in-common, whether stridhana heirs take as 


B —Succession to the inherited property of a woman — 1 - 

(1) in the Bombay Presidency— « 

to property inherited Sroin males, 1^51 [s. 170].* 
to property inherited from females, 103 fs. 171]. 

(2) in other provinces— *„ 

to property inherited from males, 159 (s. 108]. 
to property inherited from females, 100 [s. 109]. 

Succession to males— 


• A -—Bombay school — * 

•female heirs in Bombay, 77-81 [ss. 64-70]. See Female heirs. 
order 4 ^ succession where Mitakshara prevails, 82-87 [ss. 72-70]. 
* whflre Mayukha prevails, 87 [s. 77J. 


R —Dayabhaga law — * 

classes of heirs, 90 [s. 81 J. 
doctjjino or spiritual benefit, 89 [s. 80]. 
oscheat, wfien Crown takes by, 98 [s. 92]. 
female heirs, 98 [s. 93]. See Fomale heirs, 
principle governing succession, 86 [s. 79]. 
property which passes by succession, 88 [s,.78]. 
reunion succession after, 98 [s. 94]. 
salculyas, enumeration of, 93 [s. 84]. 

• order of succession among, 97 [s. 89]. 

principles governing order of succession among, 94 [s. 87]. 
aamanoHalcas, enumeration of, 93 [s. 85]. * 

• * order of succession among, 97 [s. 90]. * 

a principles governing order of succession ariiong, t)4 [s. 87]. 
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Succession to males— contd. 

sapinduH, enumeration of, 90 [s. 82]. 

fomale sapindas, 92 [s. 83]. 

order of succession among, 94 [s. 88]. 

' principles governing order of succession among, 94 [s. 86]. 
strangers as heirs, 97 [s. 91]. 


C —Mitalshara law -— 


handfuls , meaning of, 48 [s. 46 (2^. 

classes of, 48 [s. 46 (4)], 68 [s. 49]. 

enumeration of heritable bandhus, 67 fs. 48J. 

fomale bandhus in Bombay, 72 [s. 66]. 

female bandhus in Madras, [s. 66]. 

order of succession ampng, 66-70 l_s. 54], 

rules for determining lieritable bandhus, 60-57 [s. 47]. 

rules for determining order of succession among, 59-66 [ss. 50-53B], 

table of, 70A. * 


bhinnagot^ 
ela^ vi ■ “ win,- 
’"of 



£>s. 29 [b. 37]. See sub-head “ bandhw.’ 


, • w. ♦ ~ * 

V/’ r ' ’' 

tv Jh*"**- 

/ <oj. Nee Female heirs. 

29 ;}71 

^,4 1 1 

hermits and members in religious order, succession to, 74 [sf 58J. 

preceptor as heir, 74 |^s. 57]. 9 

principle governing succession , [» 36]. ^ 

property which passes by succession ,*26,l a. 35]. 

reunion, succession on, 75 [s. 60]. * 

samanodakas, meaning and enumeration of, 32 [a. 40], Table, p. 34. , 

order of succession among, 48 [s. 45]., 
sapindas, meaning and enumeration of, 31 [s. 39], Table, p. 34. 

ordor of succession among, 35-47 [s. 43]. ‘ f 

whole-blood safiinda, of, whethor preferred to ono of half-blood, 47 [s. 44]. 


Sudi as 


adoption among, 664-665 [ss. 6S3-637]. 

ceremonies of, 565 [ss. 488 (3), 489 (1)], 664 [s. 633]. 
socond adoption, 665 [s. 636]. 
son born after, 665 [s. 637], 
who may adopt, 664 [s. 6*34], 

who may bo adopted, 560-561 [s. 480 (3), (5)], 665 [s. 635]. 
ascetics, whethor Sudras can be, 107 [s. Ill], 664 [s. 632J. 
converts to Hinduism are, 664 [s. 631]. 

illegitimate sons of— 

right of inheritance, 35 [s. 43 (l)-(3)]. 

1 right to a shaao on partition, 397 [s. 312]. 

• inheritance, 667 [4. 642]f 
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Sudras— contd. 

Ka^asthas, 663 [s. 328]. 

Lingayats aro Sudras, 6 [s. 6]. 
maintenance, 667 [s. 643]. 

Marthas of Bombay, 664 [s. 630]. 
marriago, 619 [s. ^28 (3)J, 666-667 |ss. 638-641]. 
anuloma, 6/67 [a. 640], 

• identity of east<>, 666 [a. 6391. 

presumption as*to form of, 667 [a. 641]. 
partition, 401 [s. 316], 667 {a. 642]. • 

• Tanjore Rajas, 664 [s. 629]. 
who are, 661 [a. 626). 


Sulka— , * 

a kind of stridhana, 109 [a. 113 (2)], 126 [a. 126] v r >19 [a. 428 (2)]. 
meaning of, according to— 

Dayabliaga school, 161 fa. 154]. 

^Madras, school (Smriti Chundrika), 147 [s. 162 (2)]. 
Mayukha, 143 fs.«150J. — 

Matakshara? 140 [a. 147J. 

Mithila school, 149 fa. 153].«^j*; 
succession to, 139 [s. 146]. 

, i, 

Sunni Borahs of Gujerat— - f ~' 

m how far governed by Hindu law in matters of suotT 

Surety— •. ^ 

son’s liability for debts of father as surety, ^82 [a. 298 (6)]. 

Surrender— • * 


L ilvii . I 


of estate by widow or other limited hoii% 2f2 [s. 197]. 

Survivorship— ' 

aa regards drfforont kinds of property— 

(1) coparcenary property— 

among coparceners, Dayabhaga, 340 [s. 281]. 

Mitakshara, 255 [a. 229]. * 

(i/f property inherited from males— 
among eo-widt)ws, 39 fa. 43 (4)]. 

daughter, 41 [s. 43 (5)]; Bom., 4’,4s. 43 (5)|, 163 [s. 171]. 
grandsons by a daughter, Mitakshara. 215 [s. 223 (2)). 

• legitimate and illegitimate sons of Sudras, Mitakshara, 36 [a. 43]. 
• . sons, grandsons and groat grandsons, Mitakshara, 265 [s. 229J. 

(3) proporty givon or bequeathed to two or more persons— 
may pass by survivorship, 482 [s. 400]. 

(4) stridhana*— t 

no survivorship among stridhana heirs, 155 [s % 159]. 

CutChi Memons/^30 fs. 582 (2)]. 
disability, 105 [s. 106]. 

extinction of right of, 255 [*. 229], 407 fs. 342 (2) (ii)]. 

insolvency of coparcenary and survivorship, 255 [s. 229 (iii^J, 317 [s. 265]. 

-Khojas, eStffs. 582 ( 2) ]. 

Native Christians, 1 fs 7(21]. 

" « * 
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Survivorship— contd. 

right of survivorship takes procodenco over—■ 

claims of creditors in certain cases, 345 [s. 289]. 
of devisees, 449 [s. 368 (2) (ii)]. 
of donees, 303 [s. 258]. 

unobstructed heritage devolves by survivorship, 240 [s. 218 ($!]. 

Tables— * 

of sapindas and samanodakas, Mitakshara, 34. 
showing order of succession amopg bandhus, 70A. 

Tenants-ln-common— 

joint donees and devisees, 482 [s. 400]. 
stridhana heirs whether inherit as, 1C5 [s. 159]. 
when hefrs tako as, on succession to males, 23 [s. 31]. 

Torts-, 

‘ son’s liability for father’s, 265 [s. 234 (1) (iv)]. 

Transfer of Pgmggfjt^Act— 


Trust— 

endowments, tru&^’ol rqfsther necessary for creation, of, 49^ 1 1 ,. 407 (2)]. 

Hindu law, trusts whether recognised by, 446 [s. 366], 476 [s. 391]. 
inheritance, courso <5f, whether .can bo alter d by interposition of trustcos, 447 
Ls. 366 (2)]. 

Trust Act 2 of 1882 whethor applicable to endowments, 492 [s. 407]. 

Unchastity— 

as a fleeting— 

adoption, 552 [s. 466]. 
maintenance of widow, 616 [s. 561]. 

wife'," 612 Ls. 556 J. 

succession to males, 80 fs. 68], 100 [s. 96]. 

to stridhana, 100 [s. 96], 134 [ s. 139]. 

Uncle —See Paternal undo, MatcrlU.l Uncle. 

Unobstructed heritage —See Obstructed heritage, 
what is, 240 [s. 218]. 

not rocognisod by the Dayabhaga, 241 [s. 219]. 

Usage- -See Custom. 

Valsyas— 

one of the four Hindu castes, 1 [s. 1]. 

Vanaprastha Of Hermit- 

succession to, Mit., 74 [s. 58]. i 

Vijnaneswara— 

Mitakshara, author of, 11 [s. 11 (3)1. 

1 stridhana according to, Ji 13 fs. 115). 
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Viramitrodaya- 


•age of, 13 [s. 12]. * 

stridhana according to, 114 [s. 117]. 

wqrk of authority in Benares, Bombay and Madras schools, 12 [s. 12]. 


Vislmu— , 

*' stridhana accorcftng to, 109 [s. 113 (2)]. 

Vivada Chlntamanl— 

stridhana according to, 116 [s. 119]. 

succession to, according to, 149 [s. 153]. 
work of authority in Mithila, 12 [s. 12]. 

Vivada Ratnak&ra— 

work of authority in Mithila School, 12 [s. 12]. * 


Vyavahara Mayukha— See Mayukha. 
Vyavahara Nernaya— 

work #f author^ in liladras, 147 [s. 152 (1)]. 

Waste— 

injunction against widow fA 

Watan property— 

and adoption, 558 [s. 472]. 

WldOW- 



absoIute estate takdn under a gift or w : H, 484 [s. 401]. 

by custom, 160 [s. 168], 
accretions to husband’s estate, * tQ [s. 177]* * 
accumulations of income of husband’s »te, 170 [s. 177], 
acknowledgment of debt by, 212 [s. 196$ 
adoption-Jby, 637 [s. 452]. See Adoption. ^ 

devesting of cstate^jn, 577-580 fas. 501-5C6]. 
under authority from husband, 539-543 fas. 453-469].* 

" without husband’s authority, 544-551 [ss. 4^)1-463]. 

^adverse possession against, 222 [s. 201]. • 

advert possession by, 230 [s. 211]. 
alienation by---jSee Alienation, 
as an heir, Dayabhaga, 95 [s. 88 (4)j. 

Mayukha, 87 [s. 77 (4)]. 
m Mitajfshara, 38 [s. 43 (4)], 82 fs. 72 (4)]. 
bcq*3st of inherited proporty by, 179 [s. 180]. 
bequest to a widow, 484 fs. 401J. 
business inherited by, 210 [s. 194AJ. • 

compromises and family arrangements by, 205-210 [ss. 192-194]. Sec Compromises, 
co-widows take as joint-tenants, 38 [s. 43 (-*)]. 
debts incurred hy, 210-212 [ss. 194A, 195]. , 

decree against, how far binding on reversioners, 219-223 [ ss. 199-201]. 
cfevesting of widow’s estate, whether there is a, by reason of— 
adaption of a son to her husband, 577^579 | ss. 501 -503]. 
reraarnage, 38 [s. 43 (4)]. * 

unchastity, 100 [s. 96]. 
disqualified heir, yrulow of, 104 [s. 102], 
equities on setting aside alienation by, 198 [s. 188]. 
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Widow — contd. 


estate taken by, in property inherited from— * 

rnalos, 159 |s. 168], 16L [s. 170 (2)]. 
fomalos, 160 |s. 169]; Horn., 163 [s. 171]. 
family house, right of residence in, 617 [s. 562], 625 [a. 573]. - 

female heirs, nature of estato taken by whether analogous*to widow’s, 151^161 
[ss. 168-169]; Bom., 161-164 [as. 170-171]. , * 

funeral expenses of, 620 [s. 566]f 

gift by widow of property inherited from her husband, 178 [s. 179], 185 [s. 181.B 
, (2) (v)]. 193 [s. 183(4)]. 

gift to a widow, 484 [s. 4011. c 

gotraja Sapindas, widows of, as heir in Bombay, 78 [s. 64 (3)], 80 [s. 68]. 

whether take a limited estate, 161 [s. 170 (2)], 163 [s. 171 (1)]. 
hu^tyjnd’s estate, representation by widow of hor, 167 [s. 176]. 
intfnoveablo property inherited from husband, disposition of, 177 [s. 178], 


income 
\ -dnej 



estate, 169 [s. 177]. 

held in suspenso, 175 [s. 177 (4)]. 

- y r « t. 

_«•». iv 

Vr. 

■ or' ■ 


r n. 1 .‘...-.jiosal of, 177 [s. 178]. 

lT2ir>uwlfJ. 

97 pK'bt,7] J . 


-83 (4)]. 


-n .. b i ,n ‘- 

_ .... • ' n» ••ill. 

Pd- 

lease of, 197 
moveable, power of disposal of', 178 [s. 179]. 
saving from incorno of, 169/s.^ 77]. * 

investment, power of, 218 [s. 198], t 
kritrima son, adoption of, 585 [s. 515]/ 
lease of immoveable property, 197 [s. 186]. 
legal necessity, 184-18’£,|s. 181 BJ. 
limited hoirS, who aro, 165 [s. 174]. 

ostato t^kon by, whether similar to widow’s estate, 167 [s. 176]. 


maintenance of, 613-61S [ss. 559-563], 
amount of, 619 [s. 566]. 
on adoption, 579 [s. 505]. f 

malik, gift to widow or other limited heir as, 484 [s. 401 ]. 
management, power of, 218 [s/l98], 
mortgage of inherited property by, 188 fs. 181D], 
mortgagee's duty in mortgage by widow, 188 [s. 182]. 
moveable proporty inherited from husband, disposition of. 178 [s. 179J. 
necessity, alienation for, 184-191 [ss. 181 B-182], 
partial legal necessity, 200 [s. 189], 
partition between co-widows, 39 [s.»43 (4)]. 

partition, rights,of widow-mother on, Mit., 400 [s. 3161; Day., 435 [q 353]. 
possession, adverse, of, 230 [s. 211J. 

adverse, against, 222 [s. 201]. 

property inherited from males, whetfner widow takes a limited estate in, 159 [s. 168 
(4)], 161 [s. 170 (2^,. 

<• • 
property inherited from 4 femalos, whether widow takes a limited estate in, 160 [s. 169]; 

Bombay, 163 [s. 171]. , ’ _ , 

purchaser, duty of, in sale by widow, 188 [s. 182], . 
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W IdOW — contd. 

-remarriage of, 39 [s. 43 (4)J, #0 [8. (>tj (v)J, 53- [a. 4(57]. 

. • and maintenance, (517 [a. 563J. 

residence in family house, 617 [a. 562J. * 
reversioners, rij^its of. See Reversioners. 
f sale of inlieritAl property, 179-188 [ss. 181-181CJ. 

t in execution of deeruo against widow, 219 [s. 199]. 
sainanodakas, widows of, as lieirs in Bombay, 81 [s. 69]. 
savings from income of husband’s estate, rightA over, 169 [s. 177J. 
spiritual necessity, 179 [s. 181 A]. . # 

atridliana, property acquired during widowhood how far, 134 [s. 138], 138 [s. fi4j. 
property inherited from luisbt .id whether, 1191s. 122 {1)J. 
share allotted to widow-mother oiP partition whether, I2<? [s. 122 (2)], 
127 [s. 128J. 

dovesting of, 579 [a. 504J. % 

skills against, 223-229 [ss. 202-208]. 

ellect of decrees in, 219-223 [ss. 199-201]. 
surrender of ost^e by, 216 [s. 197]. 
survivorship between co-widows, 39 -£ 
tenant for life, whether wfj[ 
trade debts incurred by,' . 1 

two or more widows. (STt v _ 

unauthorised acts and alienations of, remedies agavu.> • " 

• * % 

unchastity of, and inheritance, 39 [s. 43 (4)J, 80 [s. t 
andPniaintcnance, 616 |». 561]. 
waste by, injunction to restrain, 224 [s. 204^ 226 [s. 207]. 
witlow-’s estate, special features*--?!, 167 [s. *76?. 

will, whether widow has power to dispose Sf inherite^( property by, 179 [s. 180]. 
disposal of stridhana by, 136 |.i. 

, property Inherited from husband. 

Widow’s estate— (See Widow. * 

^Widower— 

* adoption by, 536 [s. 450 (2)J. 

Wile— -• • 

adoption by, 637 [s. 461]. * 

adoption, pregnancy of wife, no bar to, 536 [s. 450 (2)]. 

agreement cnalfling wifo to avoid marriage, validity of, 532 [s. 442 (1)J. 

change of 4 religion by husband and wife’s right to maintenance, 612 (s. 557 (l)J. 

disqualified heir, wife of, and exclusion from inheritance, 104 [a. 102J. 

and maintenance, 612 [s* 558], 
gift to, by husband, 136 [s. 143]. 

guardianship of, 532 [s. 443J. * • 

krjtrima^on, wile can adopt to herself a, 586 [s. 515 (4)]. * 
maintenance of, 610-612 [ss. 554-558]. 

maintenance of wife forsaken by husband, ^mount of,- 621 [s. 5661. 
maritjpi duties of, 532 [s. 442]. * 

t number of.-wives, 520 [s. 430]. » • 

partition, whether wife entitled to demand; 399 [s. 315]! * 

* right qf*wife to a sliaro on Mitakshara, 399 [s. 315 (1)J; Day., 435 [s. 352]. 
8 suit for, wife whether a necessary party to, 424 [s. 333 (2) (a) (ii)|. 


ipose Sf iuheritivf |i 
14 * 3 ]. 1 

I, of, 226 [a. 20VJ. 
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f Wife — contd. 

stridhana, liability of wife on a contract, wbother [imited to, 157 [s. 165]. 
' property inherited from male, wliether, 129 [s. 130 (2), (31]. 
saudayika, whether alienable at pleasure, 137 [s. 143 (1)]. 
unchastity of, and maintenance, 612 [s. 556]. See Maintenance. 


(e)]. 


Will ■—Ste Bequest. 

accumulation, direction for, 478 [s. 397]. r 

direction inconsistent with Hindu law, 480 [s. 397 ill. 
direction repugnant to the grant, 479 [s. 397 ill. (b)]. 
for bemefit of minors, 480*fs. 397 ill. (c)]. 
lor charitable purposes, 480 [s. 397 ill. (d)]. 

Jnr marriage expenses, 480 [s. 397 ill. (dd)]. 
for payment of debts, ^80 [s. 397 ill. (c)J. 

( with object to ercato perpetuity, 479 [a. 397 ill. (a)], 
ado/ >t : on whether a bar to disposal of adopter’s property by will. 672 [s. 498]. 
alienation, conation restraining, validity of, 477 [s. 393]. 

“PPointftTTik&SJMl’a [s ’ 398] * 

nr' - 

vi 4 ’ 



IV 


estate 
intention 


;,Pg English rules, 481 [s. 399J. 
( , ; l62 [s.*380J. 

^8 [s. 377]. 


ordinary notions and wishes of v findus to bo considered, 460 [s. 378]. 


words of inheritance, ,62 [s. 38k j. 
contingent bequest, 474 [s. .^89J. 
direction altering course of succession, 464 [s. 382]. 
f .j 'iccuinulation^t78 [s. 397]. 
postponing t -?y..iont to legatee, 477 [s 394]. 
disinheritance, 451 [s. 368]. 
documents in tho natiAe of wills, 452 [s. 369AJ. 
election, doctrine of, 456 [s. 374], 
endowment created by will, 492-493 [ss. 407-407A]. 
estate in tail-male, 461 [s. 382]. 
eotates repugnant to Hindu lav;. 464 [s. 382]. 
executors and vesting of property, 457 [s. 376], 
executors, estate and powers of, 457 [s. 376], 
executory bequest, 474 [s. 389J. ■» 

form of. 452 [s. 369AJ. 
founded on law of gifts, 454 [r. 371]! 

as to persons; 454-456 [ss. 372-373]. 

* as to property, 454-456 [ss. 372-373J. 
grant of absolute c ost»tc defeasible on happening of subsequent c ent, 4?4 [s 
guardian appointed by will, 596 [s. 532 ]. 

Hindu Wills Act 21 of 1870, 3 [s. 4 (iii)j, 453 [s. 369], 453 [s. 376], 
repeal and re-enactment of, 453 369], 458 [s. 376]. 

idol, bequest to an, 495 [s. 410]. 
joint will, 448 [s. C67].\ 
limited estate, grant of, 464 [s. 381]. 

limited heir and bequest of inherited property, 179 [". 180]. 


. 389]. 
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WiA~ contd. 

• maintenance, charge for, whether may bo created by will. G22 [s. 569]. 

saving of right of, 44:. js. 368]. 

partition, condition restraining, valid.: y of, 403 [s. 320], 477 [s. 393]. 

* iy father by will, 408 [a. 324]. 

|by s(^-called will, 431 ]s. 345]. 

• perpetuity, rulo against, 455 [s. 373], 469-474 [sa. 383-387]. 
persons capable of making wills, 448 fs. 367 ]. 

Probhto and Administration Act 5 of 1881, 45$ [s. 376]. 

repeal and re-enactment of, 451 -452 |s. 369], 457 [s. 376], 

. probate and succession certificate, 466 [s. 375]. j 

revocation of, 453 [s. 370 ]. 

adoption, by, 453 fs. 370], * 

marriago of maker of will, by, 453 [s. 370 (3)]. 
subsequent birth of a son by, 453 f s. 370]. 
r^lcs common to gifts and wills, 462-489 [ms. 379-101J. 

•Succession Act, 1925- -See Acts. 

Tagmrp case, 462 [s.*379|, 466 [s. 382, ill. (e)J. 
testalmontary opacity, 418 [s. 367]^^ 
testamentary docume nt^ A mAi*** 1 ' l * tirr ^ ~ 
trusts, creation of, ' ** * mg 

unknown to pure 11 ■*». 

widow, will by, of husband’s estate, 220 js. 
writing when necessary, 452 [s. 369A], - - • 

i • 

Woman’s property-*AV« Stridhana, Widow rf estate. ' ; 

Yajnavalkya-- 1 * / 

code or institutes of, 9*[a. 8 (2} (li) ]. * » J 

• stridhana according to, 111 [s. 113(5)4 ( 

Yautaka—j- • \ 


a kind of stridhana, 143 [s. 15(^J, 149 [s. 152 ^4)], 15r '-5*§r ” m 

succession to— 

Dayabhaga, 1.52 [s. 155]. 

Madras school, 147-149 |s. 152 (3), (4)]. 
aMayukha, 143 [s. 151 (l)J. 

Mithila«chool, P49 [s, 153J. 








